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ADVERTISEMENT. 



I ■ 1 



Csttsy JusTioB Pabbons bo enlarged and commented upon eases not 
luerely for the determination of the particular case before the court, but 
in order to determine other cases which might arise ; to settle principles 
a^d define the landmarks of property, of personal liberty and personal 
sficurity. Judge Parker, his associate upon the bench in his address to 
the grand jury afler the death of the Chief Justice, says, << he was regard- 
ed as the living oracle of the law ; others were great men, he was a won- 
dettiil msLU, The most complicated questions appeared in his hands the 
ffiort easy of solution ; and if there be such a thing as demonstration in 
argument, he above all the men I know, had the power to produce it. 

** To have had a depository for the preservation of the learned efforts of 
|K>' eminent a judge, must be considered fortunate for us and for posterity. 
The six first volumes of the present Series of Reports will long endure, 
as a monument of the technical learning and deep juridicial reasonings 
^f the late Chief Justice. The principles of the common law, relating 
Ibo real estates, are there clearly and familiarly explained, and most of our 
important legislative acts have there received constructions consonant 
to their real, but often obscure, intent. In these books will also be found 
many important mercantile cases, in which the principles of commercial 
and marine contracts have been discussed with remarkable clearness, and 
. the law merchant has been fully and satisfactorily explained. 

^ He was a patient and diligent inquirer afler truth, revolving and re- 
vising his own opinions, until it was scarcely possible they should not 
be correct, communicating fully to his brethren his own reasonings, and 
candidly listening to theirs, and never being willing to give the sanction 
of the whole court to a principle, until it had been tested by every method 
which learning and ingenuity could devise ." 

^ The decisions of the court, with the reasons on which they were found- 
ed, when digested and committed to writing by him, were submitted to 
the consideration of his brethren, with a strong desire that they should 
be criticised and pruned; and he lent a willing ear to suggestions of 
alteration and improvement. 

** He was great even in common affairs. His conversation could in- 
struct or amuse, as times and seasons suited. Neither philosophers nor 
children could leave his society without being improved or entertained. 
The more solid productions of polite literature had passed the ordeal of 
his judgment, so that his materials for social converse were abundant, and 
his power of using them unlimited. Indeed, his memory may be consid- 
ered a capacious store house, separated into an infinite number of apart- 
W^t^ in which principles, facts and anecdotes were laid up according 
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to their classes, marked and numbered, so that he could draw them out 
and appropriate them whenever occasion offered, without confusion or 
misapplication. Parsons could leave the theologiofil controversy, the ma- 
thematical problem, or the legal inquiry, and enter at once with spirit 
and interest into domestic conversation and even into children's sports. 
When fatigued with the labor of deep legal research, or exhausted by a 
continued train of thought upon one su^ect, it was not uncommon for 
him to relax his mind with some abstruse arithmetical or geometrical de- 
monstration, or to turn over the pages of some popular and interesting 
noveL And strange as it may seem, it is true, that, from his earliest 
years to the latter season of his life, these two sources of amusement were 
constantly enjoyed by him. 

** To some of the strongest points of his character, I consider myself a 
witness, and should disdain to pass beyond the limits of truth. In rela- 
tion to his professional and public judicial character, I speak in the pre- 
sence of men, who are witnesses as well as myself. As to his clasMcal 
and literary acquirements, I can appeal with confidence to the learned 
and revered governors of our university, who for more than ten years have 
enjoyed the benefit of his counsels, and witnessed the depth of his learn- 
ing. For his mathematical and philosophical eminence, I could summon 
the chosen professors of those branches, and I could add to them the 
modest and scientific Bowditch. For his knowledge in astronomy, 'mecha- 
nicks, chemistry and electricity, I would venture to call the most distin- 
guished masters we have in those several branches, and I believe the tes- 
timony from each witness would be, that Parsons was great in each par-* 
ticular department. 

** It is comforting to the sincere and humble believer to add the name 
of Parsons to the long list of great and good men, who have given their 
living and dying testimony to the religion they profess.— -In respect to 
the proof of the resurrection contained in the new testament, «he told me, 
that he felt the most perfect satisfaction on that subject; that he had 
once taken it up with a view to ascertain the weight of the evidence by 
comparing the accounts given by the four evangelists with each other ; 
and that from their agreement in all substantial and important facts, «a 
well as their disagreement in minor circumstances— <;onsidering them all 
as separate and independent witnesses, giving their testimony at different 
periods, he believed that the evidence would be considered perfect, ^f it 
was tried at any human tribunal." 
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1. 

Commonwealth v. Boynton, 2 R. 79. 

Indictment for passing as true, a bank bill not countersigned with the name of the 
cashier. 

Parsons, C. J. In considering penal statutes not remedial, wc are 
bound to construe them strictly. The legislature has not expressly extend- 
ed to bank notes the peculiar safeguard resulting from the rcnalties of this 
statute, unless the forged note purport to be countersignoil by a cashier of 
the bank, whose note is counterfeited. As bank notes are generally, and 
I believe always, countersigned by a cashier, it might be presumed that no 
man of common prudence could be imposed upon by a fictitious bank nolo 
. not purporting to be countersigned by a cashier of the bank by which the 
note was supposed to be issued. If he should be, a punishment as for a 
fraud at common law would be a sufficient penalty. But when the forgery was 
completed by counterfeiting not only the name of the president, but the coun- 
tersign of a cashier of the bank, common prudence might not be able to 
guard against this fraud. Therefore the more effectually to prevent it, the 
penalties of the statute are applied. 

As the jury have expressly found that this bill was not countersigned with 
the name of any person who was cashier of the bank, the crime is not with- 
in the statute. But this is no cause for arresting the judgment. This is un- 
doubtedly a fraud at common law, and the court is bound to animadvert up- 
on it. The paper was in the forin of a good note, and fraudulently passed 
as such, with intent to injure and deceive. We shall consider of the sen- 
tence. 

Judgment not arrested. 

1 
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9. 

Perxi:cs t. BcRBikVK, 2 R. Z\. 

Attumpiit, Plda^of the statute ef limitations; and replication that the promise in £rsf- 
count is within an cxeeptioB, held good, 

PARfONS, C. J. This questiop has formerfy beeti settled". A plea bad 
in part is a Lad plea. The defendant has pleaded the statute of limitations 
in bar of the action, and has not pTcaded several plea» of the statute to the^ 
eeverdl distract causes of action declared on. The plaintiff cowld not safe- 
ly demur, for the bar is substantially and formally pleaded. And he could 
not regularly reply in any other manner. Had be proceeded, and to the* 
second count traversed tbe bar, and to another count pleaded some other 
exception of ti^e statute, hts replication would have been double, and bad 
upon special demurrer. Because several distinct issues either in fact or la w^ 
must have arisen from one plea in bar. If the defendant had traversed the 
exception contained in the replication, and the issue had been found for him,, 
the action would have been barred, and if the issue had been found agakisl 
Mm, ti)e plaintiff would have had judgment on all the counts. A general 
bar of the statute pleaded to the action arising on distinct contracts, if it be 
traversed by the plaintiff in his replicationjis attended with no inconvenience. 
There is but one issue; although it may comprise several facts, all or some 
of which, may be found for the plaintiff or defendant. But when there is it 
count containing a distinct cause of action, against which the defendant is 
apprehensive tHie statute doth not run, or which may be within some of its 
exceptions, it will be prudent for him to plead the statute specially to that 
count; and to plead it generally only to the counts where the facts will re- 
quire the same replieation 

By the Court. The replication is good. 

Parsons, C. J. The rule of this court respecting amendments authorises 
the plaintiff to amend his declaration at any time before joinder in demur- 
Ber, on paying costs, or granting a continuance at the election of the de- 
fendant. The right to amend then is of course. But the rule has not taken 
away the discretionary power of the court to grant amendments, whenever 
the justice of the case shall require it. 

But I have never known the court go so far as to grant an amendment or 
a repleadcTj^, after joinder in demurrer, when the proposed amended or new 
plea docs not go to the merits of the action, which cannot generally be said 
of this plea of tbe statute of limitations. If an equitable cause was shown 
in aid of this motion, as that the defendant has lost the benefit of evidence 
by the death or absence of his witnesses,or that bis papers have been distroy- 
ed or lost, amongst which was material evidence for him, the court might 
be induced to.grant it, but without some such ground, it is not to be favour- 
ed, especially when the action is still open for trial upon the general bsue.* 

The motion was denied. 

3. 

PXARSALL V. bwiGHT, 2 R. 84. 
The eifect of pleading the statnte of limitations ef a foreign state. 

PaR8o:c8, C. J. From the record in this cause the declaration appears 

* Vvd. 1. W. Black. Red. 35. Willet v. Atterton. The court will notj^et aside a judg 
meat, which had been signed by mistake, so as to allow the defendant to plead the 
statute of limitations.. 
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to ha on a negotiable cash note, payable by the defendants to the plaintifli, 
or their order, on demand. To this declaration there is a plea in bar, alleg* 
ing that the plaintiflls long before, at ihe time, and ever since the note was 
executed, were inhabitaivts of (he state of New- York; that the note was there 
made; that before it was made, and six^ears before this action was com- 
menced, there was a statute of that state still in force, which among 
aether things, limited the time of suing an action of this discription -to six 
years, next afler the cause of action accraed, which part of the statute is par- 
ticularly pleaded with a profert of the esempli/ication of the whole statute, 
a«d there is the averment necessary to bring this action within that statute. 

The plaintiffs in the replication, neither pray oyer of the exemplification 
of that statiite,nor particularly plead any exceptions made in it, but confess, 
«nd would avoid the bar, by alleging that the defendants were, during al}4ha 
time, inhabitants of this state. 

The defendants, in their rejoinder, conress,and would avoid the replication, 
by averriag that, since the making of the note,and more than six years before 
this action was cammehced, the defendants went and returned to the state of 
New-York, and were there ten days; with the* knowledge of the plaintiffs. 

To this rejoinder the plaintiflTs demur generally, and the defendants join id 
demurrer. Whether this rejoinder be good,* is the issue in law immediately 
hefore the court. 

If the. matters alleged in the replication are sufficient to avoid the bar, 
the rejoinder must be bad, because it neither traverses those matters, nor 
•shows any provision of the statute of New-Yorlt, by which the eflect of to 
replication is avoided by the collateral facts pleaded in the rejoinder. 

For the same reason, if the matters alleged in the bar are sufficient in 
taw, the replication must be bad, for the plaintiffs do not plead any exception 
in that statute, by which the bar, when confessed, may be avoided. Not- 
withstanding the profert of the exemplication of that statute, yet if it con- 
tained any exception, on which the plaintiffs intended to rely, they ought 
either to have prayed oyer and spread the whole statute upon the record, orto 
have particularly pleaded ?uch exception in their replication, and then to have 
made the allegation necessary to bring their case within it. This reasoning 
is grounded on the opinion, that if that statute can avail in this court, when 
pleaded in bar, the bar cannot be avoided, but by virtue of some provision 
of the same statute. As the pleadings now are, the court cannot take no- 
tice of any part of that statute, but of those which are particularly shown in 
the bar. 

Although the rejoinder be bad, yet if the replication is also bad, the de- 
fendants must have judgment, if the bar be good. 

Thence the great question in the cause is, whether to an action commen- 
ced in a court in this state, by the plaintiffs, inhabitants of New- York, on this 
note there executed, by the defendants, inhabitants of this state, the statute 
of limitations of the state of New- York can be pleaded in1)aT. 

That the statute of another state cannot proprio vigore have the force of 
law in this state is very clear, and its effect in this court must depend on 
the laws of the commonwealth. 

It is a general rule, that personal contracts entered i«to, and to be per- 
formed in any one state, and which are there valid, are to*be considered as 
valid in every other state. 

This rule is founded on the tacit consent of civilized nations, arising from 
its general utility> and seems to be a part of the law of nations adopted by the 
common law. 

To give effect to contracts of this description, is an act of comity due 
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from the courts of tho state in which such contracts may be sued to the state 
in which they may be made. 

This rule is subject to two important exceptions. First, that neither the 
state in whose court the contract is put in suit, nor it3 citizens may suffer an/ 
inconvenience by giving the contract effect. And secondly, that the consid- 
eration of the contract be not immoral, and the giving it effect will not have 
a bad tendency. Under these exceptions, tlie cases, which do not come 
within the rule, may be classed. 

The contract on which this action is founded is clearly within the rule. 
It was made in New-York, and might there be performed. The plaintiffs 
when It was made, were inhabitants of that state, and so are the defendants 
to be considered in this cause by going and making the contract there: 
The contract when made, was valid by the laws of New- York: The giving 
it effect here cannot be injurious to the commonwealth, or its citizens, nor 
have any evil tendency: And the consideration is not immoral: Tho court 
are, therefore, obliged by the laws of the commonwealth, to consider ii as 
a valid contract, according to the true construction of the rule. 

The party claiming the benefit of the note in this case has sued it origin- 
ally in a court in this state; the law of the state of New- York will, there- 
fore, be adopted by the court, in deciding on the nature, validity and con- 
struction of this contract. This we are obligad to do by our own laws. 
So far the obligation of comity extends, but it extends no farther. The 
form of the action, the course of judicial proceedings, and the time when 
the action may be commenced, must be directed, exclusively, by the laws of 
this commonwealth. 

These are matters not relating to the validity of the contract; and to 
permit the laws of another gtate to control the court, in its proceedings con- 
cerning them, would entrench upon the authority of our own laws unne- 
cessardy, and for no principle of comrnon^utilit}'. Cases may also be sup- 
posed, in which this permission might be injurious to our citizens. If the 
state in which the contract was made, had no statute of limitations, then by 
the lex loci the action might there be commenced at any time, and if the 
plaintiff should afterwards remove to this state and commence his action 
in our court, defendant would be deprived of the benefit of the limitations 
here in force. That the form of the acton must be conformable to our 
laws, the case of Folliot v. Ogdcn* is an; authority. In giving the opinion 
of the couit. Lord Loughborough considers it as law, tlie.t when a bond 
made in a foreign state by whoiro laws it is assignable, is sued at law in Eng- 
land, the suit must be according to the laws of England, in the name of the 
obligee, and not of the assignee, although it be for his use, because, there 
bunds are not assignable at law. As to tjie time when the suit may beconi- 
menced, no authorities in point have been cited from our books, nor do I 
recollect any;t but the subject has been considered by foreign jurists of great 
merit. 

In the prelections of Huber, under the title De Conflictu Le&fum,j: he 
states a case, in which an action was commenced in' a court of Friesland, 
by a Hollander against a Frieslander, on a contract made in Holland, and 
the limitation in force in Friesland, was pleaded against the action. The 
Hollander contended that it could not be pleaded against him, to that con- 
tract which was to be decided by the Ux loci^ or the laws of Holland. But 

* I H. Blacks. 135. 

t But the case of Duplein v. Do Rouen, in 2 Vern. 540, in which the statute of limi- 
tations in England was allowed to be pleaded, wliere the contract was made abroad 
between two foreigners. 

X Vol. 2 Ub. 1. 
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the judgment was against the Hollander. After mentioning another case 
upon execution, in which the lex loci was not allowed to govern, (he author 
adds — "Haec est ratio, quod prescriptio et executio non pertinent ad valo- 
rem contructus, scd ad tempus et modum actionis instiluendce, quce per se, 
quasi contractum seperatumque negotium constitit; adccquc receptuni est 
optima ratione, ut in ordiiiandis judiciis, loci consuetudo ubi agitur, etsi de 
negotio alibi celebrato, specteter." 

It is therefore the opinion (>f tlie court that the plea in bar is not good. 

Consequently the judgment on the demurrer must be, that it appears to 
the court that the rejoiader is bad and insufficient in law, &c. 

4. 

Sharp, et al. t. Clark, et al. and Trustees. 2 R. 91. 

Neither a sheriff holding and unexecuted execution, nor the judgment debtor, are 
chargeable on the absconding debtor's act. 

Parsons, C. J. By the statute on which this process is founded, a cred- 
itor is empowered to attach the goods, effects and credits of his debtor in the 
hands of a third person where they may be found, who, for this purpose is 
considered as the trustee of the defendant his principal: and the statute pro- 
vides that the goods, effects and credits thus attached, shall stand bound in 
the hands of the trustee, to satisfy the judgment, which the plaintiff in the 
suit may recover. The question is, whether by the facts disclosed in the an- 
swer, Hinsdale, the deputy sheriff, is the defendant's trustee, because at the 
time of the attachment be was possessed of an execution issued on a judg- 
ment recovered by the defendants, and which the defendants had delivered to 
him to execute agreeably to law. 

It is my opinion that on these facts Hinsdale is not the defendant's trustee. 
The execution in his hands at the lime of the attachment may, for some pur- 
poses, be considered as effects of the defendants; not so the officers author- 
ity to execute it, which was derived from the precept of the commonwealth; 
and by holding the execution he was no debtor of tlie defendants. But the 
execution cannot be liable to satisfy the plaintiff 's judgment, for it cannot 
be taken and sold on his execution. Neither can the execution stand bound 
in the officer's hands for that purpose; because the defendants might release 
the execution at any time before it was served, which, after notice to the 
officer, would defeat all his authority to execute it. It is therefore very clear 
that the execution, in these circumstances, was not goods, effects or credits 
of the defendants in the hands of Hinsdale within the intent of the statute. 



M. & J. Wells, the judgment debtors on the same execution, were also 
summoned as trustees of Clark, c/ al, the creditors. . The process was serv- 
ed upon them while the execution was in the hands of Hinsdale, the deputy 
sherifi^ who afterwards demanded and received satisfaction as above stated. 

Parsons, C. J. From the facts disclosed by the answers to the interrog- 
atories, it appears that when the plaintiff's writ was served on M. & J. Wells, 
as the supposed trustees of the defendants, they were the jiidgment debtors 
of the defendants, who had sued an execution against them, then in the hands 
of Hinsdale, a deputy sheriff, to execute. On these facts the court are to 
decide whether M. &. J. Wells are the defendants' trustees. 

The statute which gives this process, authorises the attachment of any 
goods, effects and credits of the defendant in the hands of any person where 
they may be found, and creates a lien on them in his possession as a trustee, 
for the satisfaction of the plaintiff's judgment* It is also made the duty of 
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the trustee to discover and expose the goods, effects and credits thus attached, 
to satisfy ihe plaintiff's execution. And for discharging this duty, he is 
protected against all suits of his principal, and in his defence may give the 
statute in evidence under the general issue Property therefore, liable to 
attachment in the possession of a trustee, must be so situated, that he may 
be able to retain it, to satisfy the plaintiff's judgment, against the will of the 
principal, and may justify his conduct by a defence in a suit at law. At tlie 
time of this attachment M. & J. Wells owed the defendants a sum of mon- 
ey secured by a judgment; and there are cases in which a debt of this de- 
scription is a credit liable to attachment by force of the statute. ]n the pr&> 
«ent case, the judgment-creditors had sued out their execution, and" the debt- 
ors could not lawfully retain the money against them, and defend themselves . 
in an action at law. The creditors could compel payment, or imprison 
their bodies by a legal process then issued. I am therefore satisfied that ^ 
this debt, in this situation, was not liable to be attached in the possession of 
M. & J. Wells, within the true intent of the statute. The plaintiff's coun- 
sel admit that by their construction of the statute, the trustees must satisfy 
the defendant's execution, and afterwards must pay the debt to the plaintiff, 
and the relief proposed for the trustee is an audita querela against his prin- 
cipal. This remedy, always expensive, would be often fruitless; and to give 
this construction to the statute, would expose it to a reproacB it does not 
merit. 

B. 

Kellogg v. Ingersoll, 2 R, 100. 

Parsons, C J. In this case the count is in a plea of covenant broken, 
in which the plaintiff declares that the defehdant, by his deed dated April 
7th, 1787, sold him a triact of land in Alford, to hold in fee simple; and 
among other covenants, covenanted with the plaintiff that the premises were 
free of all incumbrances. Of this covenant the plaintiff assigns the breach 
and avers that before, at the time, and ever since the execution of that deed, 
there had been, then was, and ever since has been, a public: town road or 
way laid out over the premises by the town of Alford, for the use of the in- 
Jiabitants, duly accepted and confirmed by the town, which road the plaintiff, 
in assigning the breach, particularly describes, averring that it contains two 
acres and eighty rods of the land sold, and concluding that so the defendant 
liis covenant aforesaid hath not kept, but hath broken the same. 

To this breach thus assigned, the defendant pleads that the plaintiff ought 
4)0t to maintain his action, because he says that when the deed was executed 
the premises were free of all incumbrances, and he concludes to the coun- 
try. 

The plaintiff demurs to this plea specially, because the defendant has not 
traversed the existence of the road, nor confessed and avoided it, and be- 
^ca use the plea does not conclude with an averment. And the defendant 
joins in demurrer. 

Whether the defendant's plea is, or is not good, is the issue in law sub- 
mitted to the decision of the court. 

The defendant's counsel argued that his pka was substantially and formal- 
ly good; and that, if it was not, the defendant was entitled to judgment, be- 
cause, a public town road being no incumbrance, the breach assigned was 
insufficient in law. 

As the plaintiff in this case has. not assigned the breach merely in the 
words of the covenant, but has further specially described the incumbrance, 
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dM ^iftence of which eonstitutes the breach of which he complains; if the 
breach thus anigned be sufficient in lawy the defendant <»ught» in his plea, 
either to have confessed and avoided the assignment, or to have traversed the 
breach thus specially described. As he has done neither, it is the opinion 
of the court that his plea is bad. 

If the breach is not well assigned, the counsel for the defendant is certain- 
ly right in demanding judgment for his client, notwithstanding his plea is 
bad. 

If the public town road, described by the plaintiff in his assignment, is no 
legal incumbrance of the land sold, the breach is nol well assigned. But 
the court are well satisfied, that the road, as there described, is an ineum- 
brance of the land sold. It is a legal obstruction to the purchaser to exer- 
cise that dominion, over the land, to which the lawful owner is entitled. 
An incumbrance of this nature may be a great damage to the purchaser, or 
the damage may be very inconsiderable or merely nominal. The amount 
of damages is a proper subject of consideration for the jury who may assess 
them, but it cannot affect the question, whether a public town road is, in le- 
gal contemplation, an incumbrance of the land over which it is laid. 

Judgment must therefore be entered, that it appears to the court that the 
defendant's plea is bad and insufficient in the law, &c. 

Judgment for the plaintiff. 

6. 

Weight v. Wright, 2 R. 110. 

The mother of a bastard child has a right to the costody of him, as his natural gaar- 
dian. 

Parsons, C.J. As the putative father has undertaken the prosecution 
of this action, I am disposed to consider his claims to the custody of the 
plaintiff, as if they were regularly before the court. 

In legal contemplation a bastard is generally considered as the relative of 
no one. But to provide for his support and education, the mother has a 
right to the custody and control of him, and is bound to maintain him, aa 
his natural guardian. In a moral view, he is considered as the child of his 
mother so far, that their intermarriage is unlawful, and any sexual inter- 
course between them would be incestuous. And the stat. 4 and 6, Ph. and 
M. c. 8. against carrying off and marrying maidens not sixteen years of 
age, has, for the protection of the child, been considered as extending to a 
natural daughter, in fact under the care of the putative father. The natu- 
ral guardianship of the mother devolves on her husband on the marriage, 
in the same manner as an executorship or a guardianship derived from the 
authority of the probate court ; and the husband's power, depending on the 
marriiage, ceases on its dissolution. It is not like the right to the wife's 
chattels, which by the marriage are vested in the 'husband and survive to 
him. Whether a putative father, from whose actual custody and care his 
natural daughter lias been unlawfully taken 'by a ^stranger, can maintain a 
writ De Homine replegiando to regain his custody, Is a question different 
from the present. Perhaps he is within the reason of the case of Rex, v. 
Comfort h, et aL* but it is unnecessary nbw to determine this question* 
As to the right of the present plaintiff I concur with my brethren. 

Plaintiff nonsuited. 

« 

* 3 Stra. 1162. 
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7. 
Bekson v. RbmngtoR) 3 R, 1 15. 

{'arsons, C. J, The law is rery well settled, that parents are under ob« 
ligations to support their children, and that they are entitled to their earn- 
ings. It is true parents may transfer this right, or authorize those who em* 
ploy their children, to pay them their own earnings, and the payment will 
be a discharge against the parents. But no such facts appear in this case* 
When the plaintiff's child was 13 years old, he makes his claim upon the 
defendant for her past services. This demand was adjusted by an arbitra- 
tion. After this the plaintiff consented, on certain conditions, that she 
should continue in the seiviceof the defendant, who was apprized that her 
father claimed a right to her earnings; notwithstanding which he continued 
to retain her. He must be liable to pay the plaintiff the real- value of the 
services rendered by his daughter. That value has been settled by the 
proper tribunal, and there is no sufficient reason for setting aside the verdict. 

Judgment according to verdict. 

8. 
Wales v. Willard, 2 R. 124. 

The opinion of the court was delivered by 

Parsons, C. I. The county courts of probate were never established by 
any statute until the act of March 12, 1784. Before the revolution, the 
judges of probate were considered as surrogates of the governor andcoun* 
cil, who derived from the royal charter the authority to prove wills and to 
grant administrations. A provincial act was passed for erecting courts of 
probate in the several counties, but it was negatived by the king. A num- 
ber of other acts were afterwards passed, which recognize the power of the 
courts of probate, and regulate appeals from them to the governor and 
council, which were approved. 

By the constitution, among other laws, the act regulating and defining the 
proceedings of the court of probate, were confirmed; and the appeal given 
to our governor and counsel, until the legislature should otherwise provide. 
By the statute of March 12, 1784, probate courts were established, with 
the powers and jurisdiction given by the laws of the commonwealth. The 
appellate jurisdiction is vested in the supreme judicial court; to which is 
also given original jurisdiction in all cases in which the judge of probate 
is interested. The only authority of the court of probate to grant admin- 
istration in cases of intestacy is derived from the statute of March 9, 1784, 
in which it is expressly enacted that no administration shall be originally 
granted on the estate of any decreased person, after the expiration of twenty 
years from his death. 

According to the legal construction of these two last statutes, must the 
issues in law in this cause be decided. The defendant contends that the ad- 
ministration is void. The plaintiff, not insisting that the administration is 
legal, contends that it is only voidable by way of appeal. 

When the question before a judge of probate is only as to the manner of 
exercising his jurisdiction on a subject of which some court of probate 
has jurisdiction, there if he mistakes, the means of correcting such mistake 
is by appeal. But when the question is whether the court of probate has 
jurisdiction of the subject or not, he must decide it, but at his own peril. If 
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he errs by assuming a jurisdiction which does not belong* to the probate 
court, bis acts are void. 

It appears from the pleadings that the administration was originally grant- 
ed afler the intestate had been dead twenty years. This administration, it 
was not competent for any judge of probate to grant, but it is a case in 
which it is expressly provided by the statute from which he derives his au- 
thority, that no administration shall be granted. It is not, therefore, the er- 
roneous exercise of his jurisdiction, but it is an assumption of power against 
law, and the grant \s ipso facto a nulity. 

The objection that the statute was passed after the death of the plaintiflTs 
intestate, cannot prevail. The statute must be considered as applying to all 
^ases arising, or in which application for original administration should be 
made to the judge of probate, after the passing of the statute, whether the 
death occurred before or afler that time. 

Judgment niust be entered for the defendants upon both, pleas. 

» - • 

9. 

CoMMOKWEALTU V. CoNE, 2 R. 135. 

Parsons, C. J. This indictment pursues the words of the statute, and if 
the oflfence proved be within the mischief of it, the conviction is right. The 
criminal intent alleged and found by the verdict is an intent to pass theforg* 
ed bills as true, to defraud the Nantucket bank incorporated by the legisla- 
ture of tlie Commonwealth. It is objected to the verdict, that the jury 
have found it without evidence, because the testimony in behalf of the Com- 
monwealth, proved an intent to pass the bills without the state. It is imma- 
terial where the defendant intended to pass the bills. The Nantucket bank 
might have been as effectually defrauded by passing them in Connecticut as 
in this county, and the conclusion the jury have drawn from the testimony 
is correct. The gist of the criminal intent alleged, is to defraud the Nan- 
tucket bank, and the passing the forged bills as genuine is only a mean to ef- 
fect that fraud. 

If the indictment had alleged that the intent to pass the bills was to de- 
fraud the citisi^ens of any foreign state, it would deserve further considera- 
tion whether such intent be w:ithin the mischief provided against by the leg- 
islature, although it bo within the words of the statute. 

New trial refused. 

10. 

Bemis v. Faxon, 2 R. 142. 

Fer Curiam, The statute gives, an appeal from every judgment of the 
common pleas to this court. But it is contended that in this case there was 
no judgment, and so nothing to found an appeal upon. But if the court 
below did not see fit to render judgment according to the verdict, they ought 
to have entered another judgment, viz. That the plaintiff take nothing by 
his writ. We have, however, no doubt that the arresting of the judgment 
in this, although a regular judgment was not entered, is such an act of the 
court from which an appeal lies. If it were otherwise, the court of com- 
mon pleas would possess a power to oust this court of its appellate jurisdic- 
tion at their pleasure. The appeal is sustained, and the action will stand for 
trial in course^ 
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The IifSABiTiiNTs OF Pbmbroxi ▼. Tbe InHAvrTANTs OF Abingtoit. 

Petition pnjwg that a writ of airor mi^t its«o •» a jodgBwnt •€ tiia eaori of 

mon plea*. 

Per Cur. This writ must issue m Uie eoanfy wheie tbe judgment 
was rendered. You have no occasion to petition f4)r it, as it is a writ of 
right, grantable ex debHo justxtics. File 3K>ur errors in the Clerk's office at 
PlynxHtth, and take out your writ of cour?e. if you insert tbe assignment 
of errors ir> your scirt facias, you may probably Imlvo a* decision at tbe first 
tcrm» 

12. 

Wales, Jon. Treasurer of the BIcre-HlH Turnpike Corporation, t, St^tsohTp 

2 Rep. 143. 

Trespasp. The first count was for passings the turnpike gate wilhoat paymeat of tba 
legal toll ; and the seeond was for cutthrg down the gate* 

pARsoNsr, C. J» AAer considering the several points made in this cause 
by the counsel^ we are satisfied that the question submitted must be decided 
according to the le^al construction of the act ineorporating the proprietors 
of this turnpike. We are not prepared to deny a right in tbe general court 
'to discontinue by statute a pubfic highway. It is an easement common to 
air the citizens, who are represented in tbe legistatnre. The authorising 
of tbe erecting of bridges over navigable waters is, in fact, an exercise of a 
similar right. We are also satisfied that the rights legally vested in this, or 
in any corporation, cannot be controled or destroyed by any subsequent 
statute, unless a power for that purpose be reserved to the legislature in the 
act of incorporalion- 

In the consideration of the provisions of any statute, they ought to re- 
ceive such a reasonable construction, if the words and subject matter will 
admit of it, as that the existing rights of the public, or of individuals, bo 
not infringed. And we are opinion that this act of incorporation reasonably 
admit? such construction. The corporation had a right to make the turn- 
pike over such parts ol the old road as lay in their way. This aflfects no ex- 
isting rights, as the easement remains. But before we construe the statute 
as giving an authority to obstruct a former highway by erecting a gate there- 
on, it should appear that such construction is necessary to give a reasonable 
eflfect to the statute. In this case no such necessity appears: but from the 
case as stated, it appears that the corporation might have exercised their 
right to erect a gate, apd to receive the toll, as empowered by the 
statute, without impeding the travel on the old highway. The statute au- 
thorises the corporation to erect a gate on the turnpike road near the dwel- 
ling house of Joseph Hunt; and it is agreed in the case, that a gate 
might have been erected on the turnpike, and near the dwelling house of 
J. Hunt, and not upon any part of the old highway. This gate being on the 
old highway is a public nuisance^ and the defendant had a right to abate iU 
Let the plaintiff be called. 

13- 
Faxon v. Mansfibd, and Holbroox^ his trustee, 2 R. 147. 

Holbrook upon his examination disclosed the following facts, viz. On the the 21st day 
of May, A. D 1803, he made a contract in writing with Mansfield the principal do* 
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f«B4tflt, by which the latter undertook to erect and finish a barn for Holbrook hj 
the first of Au^ast then next, at which time he wts to receive of H. 400 dollars in 
full compensatioB. At the time of<tbe service of the writ in this case he had perform* 
«d a part of the undertakinf, and had received sundry sums of money towards his 
compensation. Afterwards he led the work unfinished without the consent, and con- 
trary to the wishes of H. who was obli^d to procure other workmen at his own ex- 
pense and with considerable trouble to complete the «ame. That these expenses 
and trouble, togother with the damage suRtained by injury to his hay, amounted to 
more, in the opinion of H« than the balance which would have been due to M. had 
he fulfilled his undertaking but tfee money actuaUy 4>aid to M. on account of the 
contract did not amount to the progportion .of the labour performed by M. before ha 
quitted his andertakin|^ 

Parsons, G« J. It appears from the answers to the interrogatories th«l 
there is no groyod 4o ciiarge Holbrook as the trustee of Mansfield, unlees 
the latter lias a iegal cause of action against the former for his work done 
under the contract stated in the answer. From the terms of the contraot 
Mansfield was not entitled to receive any thing from Holbrook until tlie con- 
tract was executed on the part of Mansfield. 

Mansfield did not fulfil his contract : His failure did not arise from inevit- 
able Occident, but from his own neglect, forfie voluntarily \efi the work un- 
finished. On these facts he can maintain no action either on his con- 
tract, or on a quanium meruit against Holbrook, who must be discharged* 

Trustee dischargpsd. 



14. 

SoDT V. Knap, 2 R. 155. 
Petition for partition, 

Pakcer, J. When this objection was matic at the trial, 1 overruletl it, 
but not without doubts then existing in my minJ. I am now satisfied that 
this evidence ought not to have gone to the jnry. It appears by the return 
on this execution that two of the appraisers were appointed by the officer, 
who does not show that the debtor refused to chose one. It ought to appear 
that the debtor had an opportunity to choose one. On this ground I am of 
opinion that there ou^ht to be a new trial. 

Pahsons, C, J. My mind is satisfied on this question. At the common 
law, land is not liable to execution. This being wholly a provision of a sta- 
tute, the proceedings ought substantially to pursue the statute. The act of 
6 Geo, 2. c. 2. by force of which this execution was levied, directs-Che offi- 
cer to cause three indifibrcnt and discreet freeholders toaj^praise the land on 
oath. Of these appraisers the creditor is to choose one, the debtor one, if 
he see cause, and the officer the third. If the debtor does not see cause to 
appoint an appraiser, the duty necessarily devolves on the officer, or he can- 
not cause the land to be appraised by three appraisers. But here is. nothing 
shown to authorise the officer to appoint two of the appraisers. It does not 
appear that the debtor had tbe option given him by law; as the officer does 
not return that the debtor did not see cause to choose an appraiser. The 
objection is fatal. The execution ought not to have been given in evidencei 
because the judgment creditor derived no title to the land by the levy^ 

New trial graoteck * • 



12 October Term, Middlesex^ iSOff. 

15. 
Commonwealth v. Ltdia Clark. 2 R. 156. 

Certiorari on certain proceed'ngs of the court of seMiont upon tha complaint of L>dia 
Clark against Joseph Cundell, as a putative father of a bastard child, of which the 
had been delivered. 

-Tj Parsons, J. This cause comes before the court upon a certiorari, on 

•^ which are certified the proceeding of the court of sessions upon an informa- 
tion preferred by Lydia Clark against Joseph Cundell, as the putative father 
of her bastard child, that he might stand charged towards the maintenance 
of the child. Cundell has taken several exceptions against the regularity of 
the proceedings, of which the court do not think it necessary to give any 
opinion, because there appears another exception which must be fatal. There 
is not in the record any adjudication that Cuudeli was the putative father of 
the child. This adjudication .is necessary, as the only ioundation of the sub- 
ftequent order for maintenance. The statute of March 15, 1786, which 
gives to the mother of the bastard child this remedy, expressly provides that 
the party charged be adjudged the putative father, unless the jury find him 
not guilty. The necessity of this adjudication, as the foundation of an or- 
der for maintenance, results also from the principles of the common law-; 
and the cases of Rex v. Perkasse, 2 Sid. 363; Regina v. Weston, Lord 
Raym. 1198; and The King v. Pitts. Doug. 662, are express authorities. 
The Court, therefore, ordered the proceedings quashed. 

16. 

Page v. Trufant, et al. 2 R. 161. 

Parker, J. The question brought before the court by the pleadings in 
this case, is, whether the consideration of this bond is traversable? A mere 
voluntary bond, given without any consideration, is good Bonds obtained 
by duress, given during infancy, and in certain other specified cases, as for 
instance, in restraint of trade, are void in law. These cases are all stated 
and described in the books. The case before the court comes within none 
of them. Perhaps a court of chancery might dompel the plaintiff to exe- 
cute the covenant which it is stated he engaged to execute, but we possess 
no such power. The pleas appear to me insufficient to bar the plaintiff of 
his action 

Sewall, J. The amount of the defendant's pleas is, that, the wife not 
being bound by her covenants in the articles of separation, and no covenants 
having been made by the plaintiff pursuant to his engagement, there was 
therefore no consideration for this bond. But a mere want of consideration 
is not sufficient to avoid a bond; although an illegal consideration is. Per- 
haps a court of equity might afford some relief in such a case, but this court 
have no powers to that purpose. As to the legal operation of this bond, it 
appears to me to be valid, and must be supported; and I am consequently 
of opinion that the pleas in bar are insufficient. 

SeDgwicK) J. This bond is stated in the defendant's pleas to be given 
for securing the separate maintenance of a wife. There are demurrers to 
tlieso pleas, by which all the facts well pleaded the court must consider tp 
be true.' The question thea; brought before the court is, whether the con- 
sideration for which this bond was given is sufficient to support an action up- 
on it? Every bond, from the solemnity of tiie instrument, carries with it an 



October Term, Middlesex, 1806. 13 

internal evidence of a good consideration;* apd is to 'be supported in a 
court of law, except facts are disclosed to the court whereby the considera- 
tion appears to be immoral^ iUegalj or ngaxnst the policy of the laxo. These 
pleadings show neither. Separate maintenance isla'.vfu), and a bond given 
to secure it to a wife, is meritorious and therefore valid and binding. 1 he 
defendant's pleas are insufficient. 

Parsons, C. J. A bond, from the solemnity of its execution, imports a 
consideration, the want of wliich the obligor is estopped by law to plead. 
He may avoid the bond, by showing that it was obtained by fraud. or duress, 
or that the consideration is illegal or against the policy of the law. 

In the first plea in bar, it is alleged that the bond was given for a separate 
maintenance of the wife on mutual stipulations between the husband and 
wife, which stipulations on her part were void. In the second pica it is al- 
leged that the bond was given on mutual promises between the parties, and 
that the plaintiff hath not performed the premises on his part to be perform- 
ed. In both these pleas the objection to the bond is substantially the same, 
viz. a want of consideration, which cannot prevail. It in fact appears upon 
.the record, that the consideration was legal and meritorious, as it was made 
to secure a separate maintenance for the wife, who separated from her hus- 
band for their mutual comfort, to avoid the effect of jealousies and animos- 
ities that existed between them. 

The judgment of the court is, that the pleas in bar are bad and insuffi- 
cient in law. 

17, 
Nelson, plaintiff in error, v. Andrews, 2 R. 164. 



m ' 



Error brought to reverse a judgment of the court of common pleas. The original 
action, with all demands between the parties, was referred in the court below and 
the report of the referees was that Andrews, who was original plaintiff should rccnv- 
er6 dols. 69 cents damage and costs of reference, with one quarter part of the costs 
of court. The court, notwithstanding this report, gave judgment fur full costs of 
court. 

Parsons, C. J. ^ The report having been accepted by the court below, 
they ought to have pursued it in rendering their judgment, unless this part 
of the report can be rejected as surphisage. But if, by the terms of the 
submission, the referees had jurisdiction of the question of costs, their award 
concerning them is not to be rejected. This practice is of so long standing 
that it cannot now be shaken, if we were so disposed. But the practice may 
be considered as beneficial. There may be reasons, respecting the allowance 
of costy, which in the minds of referees would very properly have weight, 
although they could not be admitted in a court of law. It may appear to 
them, that a creditor has nnduly harrassed his debtor for a triflinor demand* 
or has brought his action b^'fore th« cause of action had accrued. Many 
other reasons may be conceived. It was therefore both legal and expedient 
that these referees- should take the subject of costs into their consideration, 
and make their award concerning them. The couit having accepted the 
report were hound by it, and ought to have followed it in rendering iheir 
judgment. There is no doubt thertlhat their judgment is erroneous. As 
the error extends to part of the judgment only, it must be reversed for tiiat 
part, and will remain good for the rest. 

Let the judgment be reversed fc r three quarters of the costs; and as the 
error was of law, and not of fact, the plaintiff in error is not entitled to costs, 

* t Black. Comm. 446. 
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18, 
Hunt, et uxr. appellants, v. Hold en, 2 R, 168. 

Appeal from a decree of iho judge of probate for thin coanty, granting to the appellee 
adrninietration de bonus non with the will annexed of Seth Sweetser, deceaaed. The 
reasons of appeal tiled in the probate court, pursuant to the statute, were 

Ist There is no personal estate of the deceased not administered by the fbrmer ezecu- 
tors to the amount of five pounds. 

2dly. There are no dcb*^ due from the said estate of the like or greater value. 

After sundrj' bequests in the devise of the use of certain parts of his real estate to tha 
wife, is the following clause : '* Further if my wife remain my widow, and it should 
happen that, by reason of sickness or age, what I have given her should not be suffi- 
cient for hercorafortable support, then and in such case my will is that my other ex- 
ecutor diHpose of so much of my estate as shall be necessary for that end. And ha 
made his wife, and Henry Sweetser his executors." 

Parsons, C. J. The decision of this question must lurn on a single 
point, viz. whether there was personal estate of the value of five pounds ^ or 
debts due from the estate of a like amount. 0;)e of these must be true or 
the statute forbids an administration de bonis nan to be granted. No person* 
al estate is pretended in this case, but it is attempted to show a debt due un- 
der a clause in the will makincr provision for the testator's widow, in the 
event that the provisions previously made should prove insufficient. It is 
agreed that she needed the aids intended her, and that the appellee furnished 
them. But it is very clear that the authority given by this clause to one of 
the executors to sell land for the particular purpose, cannot support an ac- 
tion at law, as for a debt due from the testator. It was a mere personal 
trust originating in the will. Had we a court of chancery, there might 
have been power to enforce the execution of the trust, and perhaps an ac* 
tion might have lain against the executor while living, fiut it is enough for 
the present purpose, that this can in no sense be considered as a legal de- 
mand on the estate of the testator as for a debt due from him. 

The statute authorizes an administration de bonis non on the oath of the 
party applying; but this is not conclusive evidence either with the judge of 
probate, or with this court upon the appeal. The decree is reversed. 

Costs for the appellants.* 

19. 
Commonwealth v. Wheeler, et al, 2 R. 173. 

The effect of a nolle prosequi entered on an indictment. 

Parsons, C. J. The plea in bar is not good unless a nolle p'oscqui 
amounts either to a pardon or to an acquittal. It cannot be considered as 
liavinof the effect of a pardon, because, by our constitution, the governor, 
with the advice of the council, has tbe sole power of granting pardons; and 
fie cannot have this power until after conviction. 

Neitheir cnn a nolle prosequi be deemed an acquittal. This was adjudged 
in the case of Goddard v. Smith. t The plaintiff sued a writ of conspiracy 

"* J^ote — The decree of the Judge of Probate was made August 6, and the appeal 
was claimed September 5. A question arose whether the claim was made within ^ one 
month^^ as the statute requires ? 

The Chief Justice said it had been settled that by month in. the statute is intended a 
calendar month. 

1 6 Mod. £«2. 
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against Smith, ei al, for maliciously indicting him of barratry without pro- 
bable cause, of which he was debito %M)do acquitted. On producing the 
record, it appeared that the plaintiff was discharged of the indictment by 
a nolle prosequi; and the court held ho was not acquitted. As the writ of 
conspiracy must pursue the register, and allege the plaintiff to have been 
acquitted, case for a conspiracy has been substituted, in which the plaintiff 
is not holden to alle^ that he was acquitted, but may declare according to 
the truth of his case. 

The practice of entering a nolle prosequi to informations is very ancient; 
but to indictments it began in the latter end of the reign of Charles 2d, and 
was then much complained of. But when it is entered is a detective indict- 
ment, on which no legal judgment can be entered, there can be no cause to 
complain. For although the defendant may be tried on another indictment. 
80 he may also after judgment is arrested on an insufficient indictment 

1 observe in the bar, ihenolle prosequi is alleged to have been entered by 
the advice of the court of common pleas. Certainly the court are not le- 
gally competent to give any advice on this subject. The power of entering 
a nolle prosequi is to be exercised at the discretion ef the attorney, who 
pro8(!Cutes for the government, and for its exercise he alone is responsible. 

Judgment that the plea in bar is bad. 

20. 
Commonwealth v. Hardy, 2 R. 317. 

Tho prisoner may give his general character in evidence on a trial for murder. 

The court unanimously admitted the evidence. 

Parsons, C. J. said, that he was of opinion that a prisoner ought to be 
permitted to give in evidence his general character in all cases ; for he did 
not see why it should be evidence in a capital case, and not in cases of an 
inferior degree. In doubtful cases, a good general character, clearly es- 
tablished, ought to iiave weight with a jury; but it ought not to prevail 
against the positive testimony of credible witnesses. Whenever the defend- 
ant chooses to call witnesses to prove his general character to be good, the 
piosecutor may offer witnesses to disprove their testimony. But it is not 
competent for the presecutor to go into this enquiry, until the defendant has 
voluntarily put his character in issue, and in such case there can be no exam- 
ination as to particular facts. 

Sewall and Parker, Js. said, that they were not prepared to say that the 
testimony t)f general character should bo admitted in behalf of the defend- 
ant in all criminal prosecutions; but they were clearly of opinion that it 
might be admitted in capital cases, in favor of life, 

21. 

Sullivan v. Massachusetts Mutual Fire Insurance Company, 2 Rep. 

p. 318, 

This was an action <of covenant broken, grounded on a policy of insurance, under the 
seal of the compaikiy. A case was stated, at the last March term, for tho opinion of 
the court; of which the following is the substance. 

PARsoifSy C« J. This is an action of covenant broken, brought upon a 
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policy of insurance which was issued under the seal of the company, and 
it comes before the court on a case stated by the parties. 

It appears from the case, that after the company were incorporated, and 
established their rules and article?, the plaintiff, in March, 1799, caused his 
house in Boston^ to be ensured by them for the term of seven years, and 
paid the premium and deposit agreed upon. Afterwards, in May/ 1800, he 
sold his house, and took back a mortgage of it. In October, 1800, he ns- 
fiitrncd the mortgage, which was discharged in January, 1802. In April 
following, he offered to surrender his policy to the company, and also de« 
inanded the repayment of his deposit, which the court must, from ihe c^se, 
consider as not having been tfien appropriated by the defendants. They re- 
fused to accept the surrender, or to repay the deposit. 

If the plaintiff can recover, his right must be derived from the act of in- 
corporation of the^company, and from their articles, both which make a part 
of the case. He relies on the 18th article, in which it is agreed, that when 
any building insured shall be alienated by sale, the insured may surrender the 
policy; and receive a sum not exceeding his deposit money. An offer to 
6urrendcr« and a refusal to accept it, having the same effect in this cause as 
an actual surrender, the facts agreed in the case bring the plaintiff prima fa- 
cie within that article, and he must recover, unless someof tlie objections 
liiade on the part of the defendant should prevail. 

The first objection is, that the 18th article does not give the assured an op- 
tion to (surrender on alienation, without the assent of the company, who 
may withhold their assent, or grant it on such terms as may be agreed by 
the parties, so that a sum exceeding the deposit shall not be repaid. This 
objection they rest on a principle of the common law, that contracts cannot 
be dissolved, but by the mutual cons^ent of the parties; and also on the 
indefinite description of the sum to be repaid on surrender. The principle 
is correct, when the contract does not secure to one of the parties a right to 
dissolve it without a mutual consent ; and from the nature of this contract, 
there may exists rules for ascertaining the sum to be repaid on surrender, 
independent of the will of either party. 

We must, therefore, look into the incorporating act, and the articles, to 
determine the intent of the contracting parties. By the act, any person in- 
suring his building, situate within the commonwealth, becomes ipso facto a 
member of the company. On his insurance he must advance the requisite 
premium and deposite money; and the sums so advanced are to be appropri- 
ated to defray the expenses of the company — to pay the losses that may hap- 
pen during the existence of his policy — and to raise a reserved fund of 
10,000 dollars. If from the extent of the losses, the fund should be inade- 
quate to the payment, he may be assessed to supply the deficiency in a sum 
not exceeding twice ttie amount of premium and deposit he has advanced: 
and at the expiration of his policy he will be entitled to receive his proportion 
of the fund remaining. When we look into the articles, there appear to be 
several that relate to this action. The 12th, limits the company to the ma- 
king of any insurances, but for the term of seven years, on the last day of 
whicli the policy is to expire. The 1 ith defines the absolute fund more par* 
ticularly. The l7th directs the appropriation to the payment of losses — 
for raising the reserved fund — and for refunding to the insured such partxjf 
his deposit as may remain not so appropriated, at the expiration of his poli- 
cy. The articles are silent as to his share of forfeits,* premiums, interest 
and profits, which constitute part of the absolute fund, while the act gives 
him his share in all the funds remaining at Ihat time. From a view of these 
articles, as connected with the act of incorporation, it appears that the in- 
sured must continue a member of the company for seven years, subject to all 
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tHc burthens to which a member is liable, an«l at the expiration of (hat time« 
he will be entitled to receive his proportion of the remaining fund, if any; 
and no alienation of his property, although b} it the con^paiiy are dincharj^cd 
frotn a1i rirak, could. dissolve his connexion* A provision of this nature and 
extent, it is to be presumed^ would have prevented insurancas hy those, 
%vho3e sole object was indemnity; and this eiSRict wovdd 1<avc been inconve- 
nient to t lie <;or{ioimtioii. The 18th article is designed to prevent this in* 
convenience, by aulliorising th6 insured to surrender liis |K>licy upon aliena* 
tion. if this authority could not be exercised but with tiie consent of the 
company, this object of the article would be defeated; «1so t!ic i«tro<lifctio« 
of the article would be nugatory, for without the article the parties might at 
any time have annulled the poKcy by mutual consent* We are therefore 
satisfied, that tke xonstruction of this article must be according to the iiatu^ 
rai import oft4ie words; and tiie right to surrender the policy by the insured 
on alienation may be exercised by him at his election. Nor doe^ the nn- 
fjertainty in describing the part of the deposit to be refunded on surrender, 
. militate *vith this construction. Until ihe offer by the insured to surrender, 
liis deposit is subject to the appropriation of the company for the payment of 
ail losses that have happened l)efore that time, anil for the other purposes 
mentioned in ibe act and arlicles. He is, therefore, to receive so much of his 
deposit, as remains not liable to the legai appropriaiion by the company. If 
no part is thus liable, he will receive the whole; if the wliolc is thus liable, 
lie will receive nothing. 

Another objection is, that the alienation was made in May, tSOO, and tlws 
plaintiff did not offer to surrender until more than a yearafier the alienation. 
To support this objection, the defendants rely on the*19lh article, which j)ro- 
vides that all deposit money not demanded within one year from the expira- 
tion of the policy shall be deemed forfeited, and become the property of 
the society. The validity of tiiis objection must depend on the construction 
given to the expression, " from the expiration of the policy." If it means 
from the expiration of the time, for which the policy was affected, the ob- 
jection is without weight. But if it is to be extended to cases, where tho 
risk is terminated by alienation, the objection will prevail, unless the taking 
back the mortgage was a continuance of the risk. Whether the risk wa!i 
thus continued*, it is not necessary to give an opinion, as we are satisfied the 
former is the true construction. The phrase is used in the act of incor|K)ra- 
,4ion, where it must necessarily mean the expiration, of the policy by tho 
efflux of time, for the termination of the risk, in any other way, is not there 
contemplated. Tho corporation, in the 12th article, speak of the policy h« 
expiring at the end of the time for which it was efiTcclcd. The expression is 
also used in the 17lh article, where it must have the construction we give it, 
or the 18rh article is rendered superfluous. The 17th article secures to 
the insured, the return of so much of his deposit, as is not applied at the 
expiration of his policy; but if the policj expire hy alienation, it is a -case 
within the 17th article; for the surrender of an expired policy is a prepos- 
terous and futile act. Indcecl, were we to admit the construction in?isted on 
by the defendants" counsel, it would be less beneficial to the corporation. 
Then every alienation of a building insured, would not only dissolve the 
contract of insurance^ hut would dischai*ge the insured from his liability to 
assessments for losses happening before the surrender, and by the express 
words of the act of incorparation, he would be entitled to his share of the 
remaining funds. ' 

The last objection admits the nght of the insured to surrender at his elec- 
tion, but the defendants insist that he should make his election in a reason- 
able time, which Uiey lay was not done in the present case. And they cotn- 

3 



18 Maecb Tsem> SvFFatK, 1807^ 

pare it to the obligation to abandon on a constructive totai in a marine iif* 
surance. 

Tliis objection^ when made, &.eetned to deserve attention; but on consid^ 
eration we think it ought not to prevail. There is no reasonable analogy 
between the two cases^ Abandonment, in a marine poHcy, is supposed to 
Test a beneficial interest in the insurers. A surrender in tbis^ case is mere- 
ly a discharge of a contract* A delay to abandon may materially injure th« 
underwriters) but a delay to surrender must be for the benefit of the corapa* 
ny, as they have the use of the deposit, and hold the insured liable for assess- 
ments for losses which may happen before tlie surrender. 

But it is supposed that the insured, after alienation may, in contempla- 
tion of a future lossy ofier to surrender. This supposition is Tery natural, 
for we know of no motive to induce him to surrender at any time, but to 
guard against the consequences of future losses. For this purpose was the 
right to surrender at his election vested in him; and he gives the company 
what they consider as an equivalent for the exercise of it, by extinguishing 
his claim to any share of the funds remaining at the expiration of the time> 
for which his policy was effected. 

Judgment must be for the plaintiff, according to the agreement of tbe 
parties in the case. 

21. 
Commonwealth v. Judd, bt al. 2 R. S35.. 

tThe opinion of the cotirt was delivered by 

Parsons, C. J. The defendants have been indicted for Conspiring togeth- 
er to manufacture of certain materials mentioned in the indictment, of which 
one was good indigo of foreign growth, a base coroposi lion resembling geft- 
Uine indigo of the best quality, and of foreign growth, with a fraudulent in- 
tention that the same should be exposed to sale^ and sold at public auction, 
as genuine indigo of the best quality and of foreign growth. The indict- 
ment further charges that, in pursuance of this conspiracy, they in fact man- 
ufactured this base composition; and that, in further pursuance of this con- 
federacy, they exposed this base composition for sale at public auction, and 
in fact sold it for genuine indigo of the best quality, and of foreign growth. 

Upon this itidbtment the defendants have been tried, ftnd the jury have 
returned their Verdict; that the defendants were •' guilty of a conspiracy to 
make base and spurious indigo, with a fraudulent intent ^o sell the same* as 
good and genuine indigo: but they^do not find that the same was sold at auc- 
tion in the manner set forth in the indictment.'' 

The defendants now move in arrest of judgment, first, because the verdict 
has not found them guilty of any offence charged in the indictment; and 
secondly, if the verdict had found tliem guilty of the first count in the indict- 
ment, that count doth not contain a charge of an indictable offence. 

It is necessary first to decide what facts are foimd in the verdict. The 
counsel for the government contends that after the words'* genuine indigo,'* 
Ought to be inserted the words " in tnatiner and form as is set forth in the in- 
dictment." This is opposed by the counsel for the defendants, who contends 
that no such amendment ought to be made. We are all of opinion that this 
amendment be made, that the words arc merely technical, and when omitted 
ought to be supplied. As the jury cannot enquire into the truth of any facts, 
but those which are comprised in the issue, it must necessarily be intended, 
that whatever facts they find are according to the allegations of the indict- 
ment, unless a different intention can be inferred from the verdict. In this 
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ease no such dificrent intention can be inferred, but the general intent of find- 
ing according to the indictment is supported by the addition by the jury of 
these technical words of reierenee at the cloee of the verdict. 
, The verdict being thus amended by inserting the usual words of reference, 
the counsel for the commonwealth insist that it amounts to a general verdict 
of guilty as to the first count in the indictment. To this the counsel for the 
defendants has made two objections. The first is, that the first count char* 
ges the defendants with a conspiracy to manufacture a base composition re- 
sembling indigo : The verdict finds them guilty of making base and spurious 
indigo. As the first count alleges that the materials of the base composi- 
tion are the same as are aftermentioned in the indictment, and among which 
good and genuine indigo of foreign growth is an ingredient, composing one 
third of the whole mass, we are satisfied that there is no material variance 
in the verdict from the first count. A base composition intended to resem- 
ble genuine indigo, and one third of which composition was genuine indigo, 
is very clearly a mass of base and spurious indigo; it is indigo debased and 
adulterated. The second exception is, that the first count alleges that the in- 
tent was to make a fraudulent sale of the base composition at public auction, 
as and for genuine indigo of the best quality and of foreign growth, but the 
verdict only finds a fraudulent intention of selling it This exception, we 
are of opinion, would have been fatal, if we had not been obliged to admit 
the verdict to be amended by inserting the technical reference to the indict- 
ment. Now we are satisfied that the finding of the jury comprises not only 
the intention to sell, but to sell in the manner, for the purposes, and as and 
for the material alleged in the first count. 

Several exceptions have also been taken to the first count as insufiicient 
to support a judgment thereon against the defendants. It is objected that 
there is no allegation that the defendants intended to affirm at the sale that 
the base composition was genuine indigo* The indictment alleges that the 
intent was to sell it as genuine indigo, which, in our opinion, is a sufficient 
allegation, and the constant usage in cases like this, in principle supports 
our opinion. 

Another objection is, that there is no allegation in the indictment that the 
base composition was not as useful and ben^cial to the purchaser, for every 
purpose, as genuine indi^^o; and then the fraudulent intention alleged could 
not have been committed, as no injury would have been done the purchaser. 
But the indictment states that the intent was to deceive the purchaser by con- ^ 
coaling from him the nature and quality of the commodity he bought, by* 
selling it as a difibrent commodity, and that this intent was fraudulent: and 
so it certainly was, as every purchaser is entitled to open and fair dealing 
from the seller. It may also be observed, that if the defendants were skilled 
in a manufacture of a commodity as useful as genuine indigo, by adding to 
such indigo other cheap ingredients, so as to treble the quantity, the selling 
the whole mass as one of the raw materiab is undoubtedly a fraud on the 
purchaser. 

It is also objected (hat there is no allegation in the indictment, that the 
intent was to defraud the citizens of the commonwealth, or to sell the base 
composition within the state ; and it was insisted that any fict done within 
the state, not prohibited by law, with an intent to practice a fraud without 
the state, on the citizens or subjects of other goverrtiments, was not an in- 
dictable ofibnce. Without giving any opinion as to the correctness of this 
position, and without observing whether, if the intent had been to sell the 
base composition without the state, it should not have been shown to the jury 
by the defendants, it is sufficient here to notice, that the indictment alleges 
that the conspiracy was made, and the fi^udulent sale designed, with the in- 



20 Makch Term, Suffolk, 1807» 

tent of acqnirrns^ the monies, goods and clitUtels of the citizens of this cofiK 
monweahh by fraudulent and dishonest nieans. 

The lust and principQl ob|eclion w, that the first coimt charges a conspira' 
ey to do an act not prohibited by law, with an nolawfu) intent to defraud, not 
any FiKlividunl, by natne,^ but whoever niight be the purchasei-s, without giv- 
ing any description of them as consisting of certain people^ or of a certain 
class of |>eople, and no act done in pursuaiice of this conspiracy is either al- 
leged in the first count, or found by the verdict. And it is insisted that this 
IS not an rn(rictable ofience. 

Certainly as no act is allied in the first count to be done in pursuance of 
the conspiracy, and as the jury are silent as to tl>e second count, and nega- 
tive the third count, the court must consider the dcfemlanis as ac<iuitted of 
all the indictment but th€) first count. The qncstiou is, therefore, whether 
the conspiracy, as alleged in the first count, na act being alleged as done in 
pursuance of it, is an indictable offence? AAer fijlly considering the sever- 
al cases, tlie court are satisfied that the gist of a conspiracy is the unlawful 
confederacy to do an unlawful act, or even a lawful act for unlawful purpos- 
es. That the offence is complete, when the confe<leracy is made, and any 
act done in pursuance of it is no constituent part of the offence, but merely 
an aggravation of it. This nde of the common law is to prevent nnlawfu! 
combinations. A solitary ofiender may bo easily detected and punished. 
But combinations against law arc always dangerous to the public peace, and 
to private security. To guard against the union of nnmbeis to effect an un- 
lawful design is not easy, and to detect and punish them is often difficult. 
The unlawful confederacy is therefore^unishedrto prevent the doing of any 
Kct in execution of it. Of this principle the adjudged cases leave no doubt. 

That a conspiracy to do a lawful act for an unlawful purpose is an offence, 
was determined in the cases of The King v; Edwards, et al. (8 Mod. S^O^) 
The King v. The Journeymen Taylors of Cam>Widge, (Ibid. 11;) and The 
King V, Robinson^ (I Leach. C. C 47.} 

In the argument by the counsel for the defpndants, he admitted that a con-^ 
spiracy to do a lawful act, with the unlawful intent of injuring an individual, 
was an indictable offence, althou^ no act were (k)ne in pm*suance of it; 
but he insisted thatthe law was different when the intent was to injure a num- 
ber of people not described;, and that in such case an act done in pursuance 
of the conspiracy, must be alleged and found, as a necessary mean to desig- 
nate the persons intended to be injured. We are not satisfied that the law 
makes this distinction: it certainly does not in the cases of knowingly having 
in possession forged bank notes oi* counterfeit current coin, with the intent 
to pass them as genuine; for it is not necessary to allege in these cases an 
act done in pursimnce of the intent. The intent is to cheat whoever can be 
ciieatcd. In the case at bar there was the same general intent, to de- 
fraud'all who couFd be defrauded. We therefore think the offence to be 
greatly aggravated by the undistinguishing. mischief that was designed. If 
an auiliority was required on this plain principle, we think the case of The 
Journeymen 'J\iylois is substantially in point. The object was to raise their 
wages; and the persons, who were to be injured, were moie immediate^y 
any persons who might frire them, and perhaps remotely all their customers. 
Upon tlic whole, we are satisfied this objection ought not to prevail. 

Wc have considered this record with a disf>osition to allow the defendants 
ercry advantage, to which we could believe them cnttiled. There is also 
justice (\i\e to the commonwealth for the protection of its citizens against 
fraud an<> deceit; and after an attentive examination of the motion in ar- 
rest of judgment; and of the arguments 4n support of it, it is tlie opinion of 
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the court that judgment he not arrested, but that it be entered against the 
defendants on the first count of the indictment. 

22. 

Coffin v. Coffin, 2 R. 360. 

Pahsons, C. J. This is an action of trespais fur Ian assault ond battery^ 
and a verdict has been found for the plaintifi* upon the general issue. The 
defendant now moves in arrest of judjrment for a defect in the declaration. 
The defendant was attached to answer the pl.iinlift'in n plea of trespass, for 
that whereas the defendant, at the time and place mentioned, with force and 
arms committed the trespass complained of. It is said that this manner of 
laying the trespass is by way of recital, and not sufficiently certain and posi- 
tive to admit of a legal judgment after verdict. A count in trespass of this 
form, when the proceedinprs were in Latin, was called a dcclaraiion with a 
^/^of/ ctim, if/icreas being substituted for cum. In examining the cases on 
this point, it is very certain that formerly declarations in trespass with a quod 
cum were holden bad, and that no judgment could be rendered thereon, even 
after verdict; and the defect was not considered as cured by any of the En- 
glish statutes of amendment or jeofails. For marjy years past the judges in 
England have appeared dissatisfied with these decisions; and after several 
attempts it is now holden, that a declaration of this description filed in the 
Common Pleas is not bad, even on special demurrer. Much legal asluiia 
is discovered in the reasoning which has led to this conclusion. To explain 
it, it must be remembered that a count in the Common Pleas recites the writ; 
and this recital is considered as a part of the count. Thus in tresj)ass for 
an assault and battery with a quod cum^ the defendant is attached to answer 
the plaintiff in a plea, quare or wherefore with force and arms he assaulted 
and beat the plaintiff; whereupon the plaintifl' complains quod cum, for that 
whereas the defendant assaulted and beat the plaintifi', by which he hath dam- 
age to the sum of, 'fcc. 

The first attempt was made in the case of Norman v. George.* The 
declaration was in the Common Fleas, and was trespass with a guoc^ctim. 
The error assiijned was, that the trespass wasalleired by way of recital, when 
the charge ought to have been certain and posilive. The defendant in er^ 
ror insisted that, as the count inserted iti the writ, a reference to the writ aid- 
ed the insufficiency of the charge. Of this Lord Raymond doubted; for if 
the recited original vary from the count, the court could not take notice of it 
but by resorting to the original. He al^o observed that a reference to the 
writ as recited would not amount to a positive allegation, for theie it is quare 
vi cl armis. No judijment however was given. 

Four years after this, in the case of Warren v. Lapdon, (1 Barnes' Notes, 
176.) in the Common Pleas, the declaration in trespass was witha ^ttodcwm, 
and a motion was made after verdict to arrest the judgn)cnt for this cause. 
But the court refused a rule to show cause, being of opinion, that although 
cum if it stood alone might be bad, yet the recital of the original had help- 
ed it. 

Notwithstanding the Common Pleas would not arrest the judgment for 
this defect, an attempt was made in the King's Bench, in the case of Doug- 
las v. Hall,(l VVils. 99.) to reverse a judgment of the Common Pleas for 
this error. But Lee, C. J., thought the declaration with a quod cum well 
enough, as it referred to the writ, in which quare vi et armis was a sufficient 

* Fitz. 255. 
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averment. However Dennison J. assumed a different ground. He wouM 
reject cum as surplusage after the merits bad been tried, but thought it bad 
upon demurrer. No judgment was given. 

Afterwards in the case of White v. SI]aw,(2 Wils. S03.) in the Common 
Pleas, whereas had complete success, A declaration in trespass with a quod 
cum was demurred to specially for that cause. The court observed, that if the 
declaration had been in a bill in the king's bench, it might have been bad; but in 
the Common Pleas the count is helped by setting out the writ in the decla- 
ration, and the plaintiff had judgment. Thus it is settled in the Common 
Pleas that cum, when referred to the potent word quare^ amounts to a posi- 
^tiveallegalionr Yet if we look into the case of Hore v. Chapman, (2 Salk. 
636.) in the king's bench, we shall find a declaration in trespass, where quare 
is substituted for quod cum^ But judgment was arrested after verdict, be- 
cause quare is not positive, but interrogatory, and much worse than quod cum. 
It is however settled in the Common Pleas, that by connecting xho whereas^ 
a word of recital, with the interrogative whj/ or wherefore, there results a 
positive allegation: the reasons for this decision it is not expedient critically 
to examine. We perfectly understand Justice Dennison« when he observes 
that after tiie merits had been tried, *' whereaa^^ ought to be considered as 
surplusage, and no notice be taken of the officious intruder. 

I have found no decision of the court of king*s bench, since the proceed- 
ings were in English, on the effect of whereas in a count in trespass, when 
. introduced in proceedings by a bill, in which is not contained the interroga- 
tive why. 

Thus far we have considered the authorities in the books. The general 
rule, which governs in deciding on the forms of declarations in all cases is, 
that they should with sufficient certainty describe the gravamen, that the de- 
fendant may know what to answer. And certainty to a common intent is 
sufficient. But there is a greater strictness in the rule, in actions where the 
consequences of a conviction are penal to the defendant, than in others. Iri 
assumpsU it has been determined as long ago as the case of £rn]y v. Lord 
Falkland <& al. (Hard. 1 103.) that a declaration quod cvm super se assump^ 
ait is good aAer verdict. But the reason why in trespass it is not, is given 
in the case in Fitzgibbon 255, already cited. It is because on a conviction 
in trespass there is a judgment quod capiatur against the defendant. In this 
state a judgment of capiatur cannot be entered; and there is therefore no 
reason for requiring greater strictness in declarations in trespass than in as- 
sumpsit. There is also a difference in the form of the writ prescribed by our 
statute, and the common law form in the Common Pleas. In the English 
form, the plaintiff, after alleging his damages, adds, ^^and thereupon he brings 
suit,'' &c. or proffers his witnesses. In our form there is a material substi- 
tution of the affirmative words, " which shall then and there appear." By' 
our writ the defendant is attached to appear at a court named, there to answer 
to the plaintiff in a plea of trespass for iha,t whereas the defendant with force 
and arms at the time and place mentioned assaulted and beat the plaintiff, 
to his damage, &.c. *' which at the said court shall appear." In this view of 
the declaration can it be doubted whether it is not certain to a common in- 
tent: or whether the charge be not positively, although not ia technical 
form, affirmed? 

To relieve parties from the consequences of objections to mere informali- 
ty. in legal proceedings, the statute of Oct., 30, 1784, beside vesting the 
court with a general power to order amendments on motion, enacts that *^no 
summons, writ, declaration, process, judgment, or other proceedings in court 
or course of justice, shall be abated, arrested, quashed, or reversed, for any 
kind of circumstantial errors or mistakes, where the person and case may 



Mabch Term, SufiTolk, 1807. IS 

be rightly understood by the court, nor through defect or want of form only.*' 
In the action before us the person and case cannot be misunderstood 
by the Court. from the unnecessary use of the word ** whereas.^* Its in- 
sertion is a mere technical mistake in form, and not a substantial prror: 
and we think with Justice Dennison, that it is mere surplusage, and ador ver- 
dict shall be rejected. It is not necessary to decide what judgment would 
have been given, had the defendant demurred specially to this declaration* 
But as it is a matter of practice, and the negligence or unskilfulness of at- 
torneys may again bring up the question^ we are fully satisfied that as the 
mistake is merely formal and not substantial, a general demurrer would not 
ayail the defendants As we are not satisfied with the reason of the judgment 
in the case of White v. Shaw, if the defendant should demur, and assign this 
mistake specially for cause of demurrer, we think the exception must prevail. 

We are sensible that this opinion is against the judgment of the court in 
the case of Holbrook v. Pratt By the present system of administering 
justice by this court, the Judges on the circuit have not time to deliberate, or 
to examine books on any subject. Under these circumstances it would be 
surprising if a mistake were not sometimes made by the judges. This 
apology which we make for others, we hope the candor of the public will 
allow to the present judges. 

Let judgment be entered according to verdict. 

23. 
Kinder, et al. v. Shaw, £t al. 2 R. 400% 
A factor cannot pawn goods, which he has on salo. 

pAftsoNS, C. J. afterwards observed, that the court, considering the ques- 
tion of importance to the mercantile part of the community, had looked in- 
to the case with attention, and were all of opinion, that a factor has no au- 
thority to pawn goods which have been entrusted to him for sale. The 
rights of the principal and factor depend on the law merchant, which has 
been adopted by the common law. By this law a factor is but the attorney 
of his principal, and he is bound to pursue the powers delegated to him. If 
he sells the goods on a credit as his own, the purchaser not knowing him 
to be a factor, the principal may forbid payment to be made to the factor, 
and if afterwards the debtor should pay the money to the factor, he 
would pay it in his own wrong, and be still liable to the action of his 
principal, unless he had at the time, given to the factor a bond, or a nego* 
•ciable security, which had been actually negotiated before notice. 

There must be judgment according to the verdict. 

24. 
Austin v. Walsh, 2 R. 404. 

Parsons, C. J. This case comes before the court upon the reservation of 
the judge of certain points, which arose in the trial of the cause. 

It appeared at the trial, that the plaintiff and one Wiliinm H. M'Neil, 
were jointly and equally interested in an adventure shipped on board the 
ship America, and consigned for sales and returns to the defetidunt, the 
master; that at the time of the shipment Austin was not known to Walsh as 
a partner, and the defendant had agreed to account with M'Neil or his as- 
signs. The adventure was profitable, and the defendant, before the com- 
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niencement of this action, held the proceeds in cash, for one moiety of which 
the action was brought. Immediately after the shipment it was agreed by 
Austin and M'Neil, the partner?, to sever their interest, and that Walsh 
should ncconnt with Austin for his moiety; and M'Neil gave Austin an or- 
der oil \V:il>h for this purpose. When Walsh first returned, he had left the 
proceeds at the Havanna^ and immediately on his return, M'Aeil having in 
the mean time become insolvent, Austin showed Walsh the evidence of his 
original partnership, of the agreement between him and M'Neil to sever 
their interest, and that Walsh should account with Austin for his moiety. 
Walsh refused to pay Austin, but said he was ready to account with the right 
owner, and promised, on the arrival of the proceeds from the [iavanna, to 
pay Austin, if they belonged to him. 

M'iNcil was a witness for the plaintiff, to prove the execution of the wri- 
tings, which proved Austin's partnership with him, and their agreement to 
sever their interest, and also Walsh's confession of the amount of the profits 
of the adveflture. His admission was objected to by the defendant. 

On these facts the judge directed a verdict for the plaintiff, for a moiety 
of the proceeds. 

The defendant objected to the admission of M'Neil as a witness, because 
he was interested; and he excepted to the direction of the judge, because 
M'Ncil was not made a joint plaintiff with Austin. 

After hearing the parties, the court are very clearly of opinion, tliat M'- 
Ncil and Austin being original partners, no agreement of theirs to sever 
their interest could entitle either of them to sue alone for his moiety, and 
that Walsii might take the exception in this 'case, under the general issue, 
unless, after notice of the partnership, and of the agreement to sever their 
interest he had consented to it, and to account with each for his part. This 
consent might be either express or implied. If a factor should in fact ac- 
count with and pay one partner his share, and thereby discharge all his in- 
terests in the partnership, this would be an implied engagement to account 
with each partner severally. The second exception must be decided ac- 
cording to the construction we put on the promise to Austin by Walsh, af- 
ter his return. We cannot adopt the construction of the defendant's coun- 
sel, that it was merely an engagement to do what the law would oblige him 
to do. Upon this construction, his promise is a mere nullity, and a waste of 
words. The natural construction is, that Walsh not meaning to decide on 
Austin's right, promises if he should in fact be entitled to a moiety, to ac* 
<50imt with him for it. The evidence in this case establishes Austin's 
right, and the promise of Walsh must be considered as obligatory 
"to Austin, to pay him his moiety. We are, therefore, satisfied that it was 
a proper direction of the judae to the jury, that if they believed the testimo- 
ny in the cause, they might legally infer that Walsh made the promise de- 
clared on. The jury have made this inference, and we think have done 
right. 

As the action was grounded, not on the original promise to M'Neil, nor 
on any implied promise resulting from the partnership, but upon the express 
promise of Walsh to Aubtin, the exception against M'Neil, as an interested 
witness, has no foundation. 

Let judgment be entered according to the verdict. 

25. 

# 

Whipple v. Dow, et ux. 2 R. 419. 
Parsoks, C. J. The plaintiff has brought her action upon an implied 
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f^rortiisc offier daiightei', to pay^for her •a[>porf cturing het infancy, she hav- 
ing sufficient estate for ber own snpport. I agree with my b^thren, that the 
mother wnstiotcftnipelfablein this case to support her child, though I appre- 
hend it would be otherwise in ease of a father. The special agreement be* 
ing annulled by the dadghter* on her arriving at fullage^ia as if it had ne'feir 
l^en made. Th« implied prothlse nsay then be 6o^idered a» having never 

been suspendecT. , ^ . . ^. , , . -, . 

Judgmefita«c<>rdingtovel!^i5t ' 

26. 
Upon tM Ttmwt9 99 Avi^tmrin Lb Fi»rmtiebs» 2 R. 449- 

It^ the €kfutt. Ourr whfol^ authority to admit aliens to the rights of oit- 
izenshtp behrg frdm the statutes of the United States, we must find it therp, 
or we canioot exercise it. To enable an infant to annul his obligations of 
jdiegiance to his native sovereign, and enter Into new ones to the United 
States, the provision ought to be ezpre»L But we find no such provision. 
The petitioricf can'lake toothing bj his petitioti. 

The OKief Jusftcs stfggiested that if a petition was offered by the parent 
or legal gajsiriiisn of a minor, it might present the subject to the court in a 
ilifferent vieiV. 

^1▲QST05.K• Horn, 2 R. 483. 

Covenant br^keu, l]tr9iight op^ a defMl parp^tiug a conT^ance froni the defendant to 
the plaintiff, of two hundred acres of land in £fi&ngham, ux the state of New 
' ffatnpefairiB, m foe simple, ibr the consideration of $133,33. The covenants recited 
hi the deciaratKHi vrisre, that at the tinUe of executing the deed the defendant was 
lawfully n mm ti, in immi tbe-pieiais«»; taal tfaej were free ef all inetfmbrariccni; tiiat 
ho hud good right to convey the same; and that he w«iild waraint.aAd defend Uiem 
1,0 the plaintiff against thejawful claims of all parsons. Breaehes»->«^NoW (he plaintiff in 
ikai saith, that at the time of executing and delivering the said deed lo the plaintiff, the 

' Said defendant was not laWfdlly seized in fee of the premises; that they were not free 
of all ipcumbranoee; liNfcl^iie-kad net gocfd right M sell and conyey the same to the 
f eaid L, JM. in naoner sforesaidf and that lie has aot watfaated the same to the said 
L». M. against the lawful claims and demaads of any person or persons wiiomsoeyer; 
and so the said D. H. bis covonanj^ aforesaid hath not kept and performed, but alto- 
gether hath broken the same." 
• ' The cfefeii^nt pleaded, by leave of the court, two several pleas in bar, on both which 
isavee in Am! were joined; atid on eaeh issue the question was,- whether the defendant 
wa» seized of the premists in fiMrsimpla«t Ihe time he executed the deed declared 
on. ^ . . 

". Verdict' for plaintiff, 

Pabsons, C. J. [Afler |i concise recital of the pleadings, trials, imd ex- 
ceptions.] As actions to recover damages, for the breaches of covenants 
contained in deeds of i:ooveyanca of land are. very frequent in this part of 
the country, and as the principles on which such actions are to be maintaiaed 
seem not tp, be generally understood, it may be ejipedient to consider the 
subject more at large than perhaps is necessary for determining the validity 
of the exceptioi^s filed in thia case* 

The manner of assigning breaches of these coveiianLts deserves some at- 
tention. The general fule i8» that the plaintiff may assign the breaches 
g;eneriU!Iy» tgc A^g^Uviig the words of the covenant* The ezceptibn to the 

4 
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nilci^rt^t when such general assigpinent does not necessarilj wnounl la • 
Bfeach^the breach must be specklTy afsigneil. 

The first and third covenants in this cuse come within the^ rule» If thor 
defendant was not seized^ or if he had no right to. eonvey,. these coTenant* 
must necessarilj be broLen* They are ealled synonioions, because the same 
fiici— tbeseioinof the defendant — .which wilf support the frist, will also 
support the oCher eoTvnant. The defendant in Rib bar should^ legulkrly 
maintain his seisin : and liteii the plaintiffio his repUcalion should aver wha 
in fact was seized. 

The second covenant af&inst incumbrances, and also a covenant lor quiet 
enjpyntentr usually contained in deeds of convey npnce, although not in thi» 
dOeed, come within the exception. For the iic&ndaat d<^es noieovenant 
against aTfinterhrpfions of the pfaintiff 's possession, nor against all possible 
incumbrances. To these- covenants the breaches should be specially aasignedy 
showing the nature of the incvunbrance and interruption complained oIL 
No express case has been produced as to covenants against incumbrances; 
but in principle they are analogous to covenants for qjuiet enjojment*.. and in 
tfie entries the incumbrance is specialty alleged in the count 

The last covenant of general warranty may deserve a more particular 
consideration*. At common law a warranty is a foundation of ml voucher by 
ifie tenant when impleaded; and if he lest the Land he might have judgment 
in recover of the warrantor other lands to the value. ' Or when he could n«ft 
vouchy or feared to be iinpleadetl, he might, while tenant of the land^ sue a 
real action on a writ of warranty of charters, in which he might have judg- 
ment to recover his warranty, which would bind the lands of tiie warrantor 
from the datf of the writ. But the demandant could not have executk>n for 
other lands in value until h« had loot hu land. And if they were lost in an 
SFSKze^tOr on a writ of entry, in which damages were recovered against him^ 
he might also have e?reeation for other lantis in value, and for damagesr also at 
common law, the tenant, after he had lost his land» might bring a personal 
actinn bf covenaHt^ on the covenant io warrant and defend* and recover a 
satisfaction indnaiages: bui he OMut assign^ as a broackof tiw eovenant, an 
ouster by a title povtmoiint. 

The two former methods of recoYeri ng a recoihpence in value have never 
been practised m this state; but the immemorial usage has been- to recover 
daraa(i;efik in a personal action, of covenant on the warranty. 

As the delendant i»n*»t bound by this general warranty to warrant against 
all claims and ousters^ this eovenant' conies within the exception; and the 
pkinttfT must assign a breach by sliowing an ouster by an elder title. In the 
present action the breaches ot the second and fourth covenants are not well . 
assigned, no incun^ance oc ouster being alleged For if these breaches 
bad been well assigned^ there would have been a material defect in the pleas, 
because they do not cover all the breaches. The defendaut, at the execution 
of the deed, might in fact have been seized, and might have had a good right 
to convey, and yet there might have been incumbrajices, against which he 
had engaged to indemnify the plaintiff, and there might have been a subse* 
quent ouster by an older title. 

Our next consideration has been on the nature of the evidence necessary 
to maintain the issues in this case. 

The pleadings having aihnitted the conveyance and covenants declared on^ 
k was not necessary for the plaintiff to produce the iieed to maintain the 
issues on his part. We are therefore satisfied with the opinion of the judge 
in ruling that It was not necessary. 

The defendant, to maintain the issue on his part, was obliged to prove, 
hia seisin when the deed was executed. But it was not necessary to show a 
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mAm under an indefeasible title. A seizin in fact was sufficient, whether be 
gained il by his own disseizin, or whether he was in under a disseizor. If 
«t tlie titne he -executed the deed he bad the exclusive possession of the 
premises, daitningthe same in fee simple by a title advene to the owner, bo 
was seized m fee and bad a nglit to convey, if Weare Ih-alie bad no an- 
Chority to convey the premises to the defendant, yet if in fact he entered 
under ceffor, though not by virtuie of thait deei, and acquired a seizin by dis- 
Mzin by oustinf^ Ibe former owner, be has not brc%en these covenants. In 
this case the dc^i^ the constifble, describing the land -and its boundaries, 
wae proper evidetiee to show the extent and limits of the defendant's seizif>, 
mod the imontion with which he entered. But we are also safisfied that \f 
the defendant bad not afterwards f4iown to the jury an authority in the con- 
stable to malce the cenveyance, be omst 1iai« firHed, notwithstanding the 
Tegtstry of the deed, which supplies the want of iWery of senin only wbere 
the grantor has right to convey, unless he has satisfied the jury that he en- 
tered under cdor of that oorrveyance, and tiad acquired a seizin of Ibe 
liremises. 

The measure of damages in cases of tbis nature, baa required the alien* 
tion of the court When the breaches assigned to the first and third cove- 
VMints are (bund for the plarntiflr, ft then appears that those covenants were 
firoken as soon as4be deed was executed-, that no estate or interest passed 
by the conveyance: andthat the plaintiff *s entry, ahhougb under colorof it, 
"Was tottious, and n trespass or diisseizin to (be owner. Hence ^t isolear that 
an action for the breach of tfiese covenants oannOt4>e maintained by an as- 
signee of the purchaser, because no estate passed to whidi these covenants 
•could be atmeced, and because %eing in fact broken before any assignment 
coidd be made, they were closes in action, -and not assignable. 

Another consequence is, that as tio estate passed by tiie conveyance the 
-^BJttilS could lose no estate by the breach of these covenants, and that lie 
has lost nothing but she consideration which: be paidfor ihe intended fa#- 
chase. 

The verdict, finding these covenants thus brokeUi-operstes as a disflffirm* 
ance of (he original contract of conveyance. The conclusion is then inevi« 
table that the only legal measure of the damages for the breach of these 
covenants is the consideration paid, and interest iipori it from the payment to 
the verdict, this being ail that was lost by the breaches assigned. 

h has been objected that if the covenant had not been broken the plaintiff 
would then havebieen aeized of the land,and therefore ought to be considered as 
having lost it by the breach of fbc covenant If the^jection be allowed, 
the measureof the damages will still bethe consideration paid with interest. 
For the value of the land must betaken atthe tioie thocovcnant was brdken, 
which was-iramediately on executing the conveyance, and the- consideration 
paid by ihe ;purd3aser williie doeme^y as to him,to^4i fair price £>r the 
iand. 

We give ne opinion as to the rule of assessingdamages, where the grantee 
wae seized by virtue of the conveyance, and has been lawfully ousted or 
evicted under a paramount title. The rule in that case may be derived from 
different princ^plee. % 

In the -case before us, it is onr opinion that the verdict be set aside, and a 
new trial granted, because the deed of Weare Drake was rejected, and he- 
cause the rule for assessing damages was not correctly stated to the jury. 

28. ; 

Daowi(7a V. SAMPSONrS B.443. 
Parsons, C. J. The complaint in the case, wbich is Immtbt b«fot^ ^V» 
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court by this writ of error, is given by the statute passed March 16^ 1786. 
entitled *^ An act for the punishment of fornication, and for the mainte- 
nance of bastard childreji/' and to support the proceediDgs the statute 
niust be substantially pursued. To entitle the complainant to an adjudica- 
tion, the statute requires that she charge the defendant with being the father 
in her travail, and that she afterwards continue constant in her accusation* 
It appears from the proceedings that she did not thus charge the defendant, 
and that in fact she afterwards on oath charged another man. She has not 
therefore, brought herself within the statute; and the reason of this conduct 
as explained by herself on oath^ will not cure these errors in the proceedings. 
• She is to be admitted as a competent witneas, although interested; but as. a 
pre- requisite to her admission, her credit must be fortified by. her having 
chargfKl the defendant in her travaij, which is a time of distress and dan- 
ger» when it may be supposed that she would speak the truth; she must have 
continued constant in her accusation, or at least it must not appear that she 
, has been inconstant, and she must have been examined on oath before a jus- 
tice on the several circumstances of her complaint necessary for the discov- 
ery of the truth. Although directly interested, yet if her credibility be sup- 
ported by these .facts, she may be sworn as a witness, but the evidence, in- 
troduced to entitle her to be sworn^ may notwithstanding be impeached by 
the defendant before the jury. As in an action upon a promissory note, the 
signature to which is denied, before the court will suffer it to be read to the. 
jury, tliere must first be some evidence, whence the jury may reasonably pre- 
sume the signature. The note may then be read, but the defendant may af- 
terwards impeach this evidence if he can. 

There has been some question whether the complainant may not be sworn, 
and, if by her testimony she prove that these pre -requisites have been com- 
plied with, she is not within the statute. We are satisfied thit she is not, 
for several reasons. One is that the pre-requisites thus testified to by her 
have no tendency to support her credit. Another is, that although made a 
competent witness by the statute from necessity, yet her testimony ought 
not to be given to facts equally within the knowledge of other persons, who 
are disinterestpd. As iu debt oa.the' statute of hue and cry^ the party robbed 
is a competent witness from necessity, and is sworn in chief: he is examined as 
to all facts, which, from the nature of the transaction, must be within his own 
knowledge; but to the other facts necessary to support the action, and which 
from their nature, are within the knowledge of disinterested persons, he is 
not examined«L As to the examination before the justice, another reason 
may be given, for the justice's record is the best evidefice. 

Wc cannot avoid remarking on the great informality, not to say insufii- 
ciency, of the complaint in this case. It is an uniform rule of law, that 
when a statute gives a remedy under particular circumstances, the party 
'seeking this remedy should, in his plaint or information, allege all the facts 
necessary to bring him within the statute. In this complaint it ought to 
have been aven-ed, not only that she had been delivered of a bastard child, 
of which the defendant was the father, but that she had accused him in the 
time of her travail, had been examined on oatli before a justice, and had 
continued constant in her accusation. Upon a regular complaint in this 
form there can arise no difficulty as to the trial. We are sensible that this 
informality has been of long standing; but when it is productive of uncer- 
tainty in the law in these cases, it should be removed. 

We doubt whether the proceedings in this case were removed by the 
proper writ. Error lies when the procee lings are according to the 
course of the common law, so that the court above may, if there l)e error, 
render the right judgment. In this ease, if the defendant be found guilty, 
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•nd adjudged the putative father, the court have to assess the weekly mainte* 
nance, and to order indemnity to the town;^and bonds are to be given accord- 
ingly on penalty of imprisonment. The court may afterwards diminish the 
weekly allowance, if it should appear reasonable. These are powers not 
given to this court. But the record and the parties being before us by writ 
of error, we can proceed to quash the proceedings. But if a recoid is re- 
moved i>y certiorari^ when^it ought to have been by writ of error, the reverse 
is not true. A certiorari may remove the record in any stage of tiie proceed- 
lng!B, at the discretion of the court: Error is of right, and lies only ader 
judgment. 

Let the proceedings be quashed. 

29. 
WtfEBLBiGUT ET AL. Petitioners for Partition, v» Wucblriqut, 2 R. 447. 

A t)ODv«yance of an estate taiU made in pursuance of the statute of March 8, 1792, 
.may be for a good as well as for a valuable consideration. 

A deed, signed, sealed, delivered, and acknowledged, which is committed to a third 
person as the deed of the grantor to be delivered over to the grantee on a future 
^vent,is the deed of the grantor presently^ and the third person is a trustee of it for 
the grantee. 

But if delivered to a third person as the writing or escrow of the grantor, to be deliver- 

. ed on some future event, it is not the gr&ntor''s deed until the second delivery; and if 
the grantee obtain possession of it before the event hap|>ens, the grantor may avoid 
it by pleading non est factum; but to this last rul« there are exceptions. 

Parsons, C. J. The ri<»bt which the father of the respondent bad to 
convey any of the lands he held in tail must be derived from the statute of 
March 8, 1792. By that statute it is made lawful for any person of full age 
^seized in fee tail of any lands by deed duly executed before two subscribing 
witnesses, acknowledged before the Supreme Judicial Court, Court of Com- 
mon Picas, or a Justice of the Peace, and registered in the records of the 
oonnty where the lands ape, for a good or valuable consideration, bona fide 
to convey such lands or any part thereof in fee simple to any person capable 
of taking and holding such estate; and such deed, so made, executed, ac- 
knowledged,, and registered, shall bar all estates tail in such lands, and all 
remainders and reversions expectant thereon. 

* From inspecting the deeds produced in evidence in this cause, it appears 
lliat two subscribing witnesses, to whose credibility no objection is made, have 
eertF^ed that thej wero7«iij^ned, sealed, and delivered, in their presence. . 
And it further appears that the grantor, on the same day, acknowledged that 
each instrument was his deed before a justice of the peace. 

One objection made by the respondent is, that admitting the deeds to have 
been executed in the form and manner required by the statute in this case, 
yet these conveyancea are not bona fide, being made, not for a valuable con- 
Viieration, but for the purpose of depriving the heir in tail of iiis inheritance. 
The deeds purport to be fur a valuable consideration in money, and for love 
and affection to his issue, which is a good consideration. The statute also 
provides that the conveyance may be on good consideration. It is therefore 
•very clear, that the statute intended that the tenant in tail might bar the heir 
in tail, by deed conveying the land to his relatives, executed for a good, al- 
though not a valuable consideration. This he might do by a common reco- 
Tery: and this method by deed is substituted by the statute in the place of 
4liat common assurance, the effect of which is founded on legal fictions: and 
it is certain that justice or parental affection will often induce parents, who 
hold their lands in tail, to make provision for the younger branches of their 
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family oat of the entail. * As the gtat«ite has made the estate tail assets 4br 
the payment of the debts of the tenant, before and after his decease, a bmm 
fide conveyance was reqtnred by the statute* to }H«vent alienations to de- 
fraud creditors, and not to proteet the heir In tail. This objection cannot 
prevail. 

The other objection is, that by the statute the conveyance should be €oai-> 
pleted, and the estate pass in the life time of the tenant in tail: and that tbe 
iAeed should be sealed, delivered, and acknowledged, by him as his deed: 
that in the case at bar the deeds were delivered by the grantor to Jud^ 
Wells, not as his deeds, but as his writings or escrows, to be delivered as bis 
deeds by the Judge to the grantees on his the grantor^s death: thai they 
could have no effect until delivered by the Judge accordingly: and as the 
grantor was dead before the second delivery, they were never his deeds, but 
are void. 

This objection seemed to deserve much consideration. The statute cei^ 
tainly intended that the conveyance of the estate tail should be executed in 
the life time of the tenant; and ' therefore, if there be no acknowledgmeril 
of the deed by him, the defect cannot be supplied by the testimony of the 
subscribing witnesses after his death, as it may be in conveyances of estates 
not entailed. The reason is, as common recoveries must be suftered in the 
life time of the tenant in tail, and at a court holden at stated times, and^ the 
heir in tail has a chance that the tenant may, after the commencement of the 
suit, die before the term, so it was intended to leave him the chance of the 
tenant's dying before acknowledgment, which, as the statute was first drawn, 
could be made only in some court of record: although, as it was amehded, 
it may now be made before a justice of the peace. There is therefore some 
'chance saved to him, but of much less consequence than it was before the 
1^11 was amended. 

The law, so far as it relates to the nature of this objection, is very weU 
settled. If a grantor deliver any writing as his deed to a third person, to 
be delivered over by him to the grantee, on some future event, it is the gran- 
tor's deed presently, and the third person is a trustee of it for the grantee. 
And if the grantee obtain the writing from the trustee before the event hap- 
pen, it is the deed of the grantor, and he cannot avoid it by a plea of non $9i 
factum^ whether generally or specially pleaded. This appears from Perk. 
143, 144, and from the case of Bushell v. Pasmore, 6 Mod. 1217, 218. Bui 
if the grantor make a writing and seal it, and deliver it to a third person, as 
Iris writing or escrow, to be by him delivered to the grantee, upon some f«<- 
4ure event, as his the grantor's deed, and it be dcltvei^d to the grantee accor- 
dingly, it is not the grantot-'s deed until the second delivery. And if tiie 
grantee obtain the possession of it before the event happen, yet it is not 
the grantor's deed; and he may avoid it by pleading non est factum. This 
appears from Perk. 142,137,138. 

It is generally true that a deed delivered as an escrow, to be delivered 
over, as the deed of the party making it, on a future event, takes its effect 
from the second delivery, and shall be considered as the deed of the party 
from that time. Perk. 143, 144. 3 Co. 35 b. 36 a. 

Whether the deeds in this case were delivered to Judse Wells as writihsa 
to be delivered over as the grantor's deeds on his death, or whether they were 
delivered as the deeds -of the grantor to Judge Wells in trust for the grantees, 
to be delivered to them on the grantor's death, is a question of fact, to be 
determined by the evidence. This evidence results from the testimony of 
Judge Wells, and from the inspection of tlie deeds. The deeds appear to 
have been signed, sealed, and delivered, in the presence of two subscribing 
witnesses; and to have been acknowledged as the deeds of the grantor, be- 
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lore a justice of the Peace. The witness swears that the grantor did then 
■ign, seal, and deliver them, for the use of the grantees. Thus far there 
can be no doubt. But the witness further teatifiea, that because the grantor 
was to have the use of the premises during his life, and some of the grantees 
being minors, the deeds were delivered to him as escrows to be delivered to 
the grantees upon the grantors death. What the witness understood by 
etcrsFWf is not explained. He might consider them as eicrowB» because he 
was te have fhe custody of them until the grantor's death. To aid his 
memory he therefore refers us to the memorandum he made at the time^ 
upon the wrapper of the deeds. In that memorandum they are called the 
two deeds of the grantor^ naming him> to tbe^ grantees, naming them, to be 
kept until the death of the grantor, and then to be delivered to the grantees. 
Here they are not called the writings or escrows^ but the deeds of the grants 
or. The weight of the evidence is certainly very great, if not conclusive, in 
favor of the deeds having been delivered by the grantor, as his deeds, and 
deposited with Judge Wells, in trust for the grantees. Upon this ground the 
deeds were very properly admitted as evidence, and the direction of the judge 
was correct. 

But if the deeds are to be considered as delivered to Judge Wells, not as 
the deeds, but as the writings of the grantor, we must not thence conclude 
that they are void. 'Although generally an escrow takes its effect from the 
second delivery, yet there are excepted cases, in which it takes its effect, and 
is considered the deed of the maker, from the first delivery* The exception 
is founded on necessity, ut res valeaL Thus Perk. 139, 140. If hfeme^oh 
seal a writing, and deliver it as an escrow, to be delivered over on condition^ 
and she afterwards tnarry, and the writing be then delivered over on per- 
formance of the condition, it shall be her deed from the first dleli very; other- 
wise her marriage would defeat it. In Brook's Readings on the statute of 
limitations, p. 150, there is another exception. A delivers a deed, as an es- 
crow, to J. S., to deliver over on condition pei formed, before which A be- 
comes non compos mentis: the condition is then performed, and the deqd 
delivered over: it is good; for it' shall be A's deed from the first delivery. 
Another exception is in 3 Co. 35 b. 36 a. Lessor makes a lease by deed» 
and delivers it as an escrow, to be delivered over on condition performed, be- 
fore^ which lessor dies, and after it is delivered over on condition performed: 
the lease shall be the deed of the lessor from the first delivery. There is 
also a strong exception in 5 Co. 85. If a man deliver a bond as an escrow> 
to be delivered on condition performed, before which the obligor or obligee 
dies, and the condition is after performed: here there could be no second 
delivery, yei it is the deed of the obligor from the first delivery, although it 
was only inchoate: but it shall be deemed consummate by the performance 
of the condition. 

Therfore if the deeds in this case were delivered to Judge Wells, as es- 
crows, and by him delivered over on the death of the grantor, they must take 
their effect, and be considered as the deeds of the grantor, from the first de- 
livery, he being dead at the second delivery. And the cases in 3 Co. 36 a» 
and 5 Co. 85, are in point. It may here be observed, that it is not to be pre- 
sumed, that it was the jntention of the grantor to deliver these deeds as 
escrows, to be afler delivered as his deeds, on the event of his death; when, 
from the nature of the events they could not be considered as his deeds from 
the second delivery. The presumption is violent that he considered Judge 
Wells as a trustee of the grantees. But whether the deeds were delivered 
to him as escrows, or in trust for the grantees: in either case the verdict must 
stand, and the first judgment entered thereon, viz. that partition be made; 
and let a warrant issue to commissioners to make partition. 



■^.^** 
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BxoKvoRD r« Page, 3 R« 455. 

Covenant broken on a colloctor'i dsed of conveyanee of a non rewdent pf opti» U r tSf 
land, for the neglact of the proprietor to pay a tax ■■ ■ aaw od upon it. 

Parso!I5, C J. "^ In this case Ulere is an mue in law, arising on ^ g;eh€3^ 
a1 demurrer to iM plaintiff's repIication« and a joinder and demurrer. 

tn on action of coifenant^ the ptainliff declarea on a deed of the defen^f- 
ant to him, in which, for the conaidei-atioa of six shillings and five pcnoe, tj^e 
plaintiff sold him the lands dewritadi » tto dtckuMttan, to hold in ibe.siinr 
pie, and that the defendant in substance covenanted that he had good rigj|t 
to sell the same, that they were free of all incumbrances, and that he apd 
his heirs would warrant the same to tbo plaintifi*, his heirs and assigns,, a gaiq^t 
al] lawful claims. The plaintiff then assigns a brer.cb of each covenant g&^ 
erally, by negativing the words of the covenant. 

The defendant pleads ih bar (hat before the plaintiff commenced this ac- 
tion, and before he had improved the premises, or added any valu^ tOitfie 
same, for the consideration of one hundred dollars, he assigned and transflp- 
red to one Thomas Roberts in fee, but without any warranty or coisena^ 
rendering the plaintiff answerable for any defect of title iq th^ preo^iisi^ 
all the plaintiff's Hght, title and interest therein, and in the covenaals con- 
tained in the deed declared on^ which pained to the said Roberts . i^Ci:oj:xl- 

The plaintiff in his replication sets forth his deed to Roberts^ in hcaciBierhat 
by which it appears tn liaye been a release of all his right with a wajraDty 
against all persons claimrn^ under him and bis heirs. 

To this replication there isT a demurrer arid joinder. 

In looking into the replication, to which the demurrer is immediately ap- 
plied, it appc>ars neither to traverse, or to confess ai^d avoid, any material 
allegation in the bar. The deed therein recited is substantially the same^^as 
to its legal opefatioh, as is sup'f^sed in the bar. The replication is thecp- 
fore ill, if the bar be good. To support the bar, the defendant supposes 
that the conveyance by the plaintiff, under the circumstances there alleged^ is 
a diftcharge, as to him, of the covenants contained in the deed declared on. It 
is a general rule, that when a feoffment or demise is cnade of land, wlt,h cov- 
enants that run with the land, if the feoffee or lessee assign the land be/oi^e 
the covenants are broken, and afterwards they are broken, the assignee on- 
ly can bring an action of covenant to recover damages, unless the nature of 
the assignment be such that th^ assigncH- is holden to indemnify the assignee 
against a breach of the covenantsby the feoffor or lessor. This rule is found- 
ed on the principle, that no man can maintain an action to recover danaages, 
who can have suffered no damages. 

To apply this principle tq the defendant's plea in bar, we must exaipine 
the nature of the covenants contained in the deed, and of the breached as- 
signed. One of these is a covenant that the defendant hxid good right to 
convey the premises in fee simple to the plaintiff; and a breach of this cov- 
enant is well assigned. As the defendant in his bar has not traversed this 
breach, nor confessed aiid avoided it, we must consider this covenant a^ hav- 
ing been broken by him. It must therefore have been broken immediately 
on the execution of the dee(f containing it; 'and the damages accruing from 
the breach must have been suffered by the plaintiff before his releaseto Rob- 
erts. This covenant, having been broken before the release, was at that time 
a mere chose in action not assignable. Neither could it have passed by .the 
release, because no estate passing to the plaintiff' by the defendant's deed* 
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there was no land to wjiich this covenant could be annexed so as to pass te 
the releasee. * The plea in bar is therefore bad and insufficient in law, and 
the plaintiff must recover his damages, if the declaration be good. 

The covenants against incumbrances, and to warrant and defend we lay 
out of the case; as no particular incumbrance is shown, and no ouster by a 
title paramount is alleged, the plaintiff cannot recover damages for any supr 
-posed breach of these covenants. But he is entitled to his damages for the 
breach of the defendant's covenant that he had good right to convey. The 
rule for assessing the damages arising from this breach is very clear. No 
land passing by the defendant's deed to the plaintiff, he has lost no land by 
-the breach of this covenant ; he has lost only the consideration, which he 
{)aid for it, amounting to 6s. 5d, This he is entitled to recover bac)£ with 
Interest to' this time. 

31, 

Cook v. Allen, 2 R. 467. 

Parsons, C. J. This action is. on a writ of entry but diaseizin in the 
quihus^ in which the demandant demands of the tenant seizin of 78 acres 
and 44 rods of land. Tlie tenant, a^i to part, pleads nul disneizin^ on which 
issue is joined; and, as to the residue, he pleads non-tenure with dis- 
claimer, which is traversed by the demandant, and issue joined. On the 
trial both the issues are found for the tenant. The direction of the Judge, 
before whom (he issues were tried, is excepted against, and the cause is be- 
fore us to decide on the validity of the exception. 

If tl>e record of the partition, which the demandant gave in evidence to 
the jury, was conclusive against the tenant in this action, the direction was 
wron^; if it was not conclusive the verdict must stand. 

It appears that Reed, from whom the demandant derives his title, filed his 
petition for partition, alleging that he was seized as a tenant in common, 
toUh divers persons to him unknown^ of 1 000 acres of a large parcel of land 
described in his petition, in which are comprehended the premises in dispute, 
and praying that partition might be made. Notice of the petition was giv- 
en to nil persons interested, that they might show cause against granting the 
prayer of it. Afterward?,- on proclamation being made for any person to 
appear and show cause, no person appeared, and the first judgment, quod 
ftarliiiofiaU was entered. Pursuant to this judgment, Reed's purparty was 
regularly set out and assigned to him, which included the premises: and a 
£nal judgment was rendered, that he and his heirs hold the part thus assigned, 
in severalty for ever. And the partition thus njade has been duly recorded. 

The tenant, t<y defeat this title, gave in evidence the entry of one Jonathan 
Frye into the lands described i^ his first plea, more than thirty years past ; 
that he afterwards mortgaged them to the present tenant, who foreclosed the 
mortgage, by judgment and execution, according to the statute in such case 
provided, and that he, the tenant, has continued in the possession thereof 
ever since. From this evidence he insisted that Reed and the other tenants 
in common were dii'seized by Frye; that, at the time of partition, their right 
to enter was gone; and that he, not appearing to defend against Reed's pe- 
tition, and not claiming as a tenant in common, was not concluded by the 
judgment on that petition, even as to the right of possession. Of this opin* 
was the Judge, who directed the jury accordingly. To this direction the ex- 
ception is filed. 

The question is, whether the record of partition made upon Reed's petition, 
concludes the tenant in this action* in which the jtc« fossessionis only is to be 

5 
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tried. As this partition was not made by writ, accorcBn^ to tbe coarse of 
the common law, but by virtue of the statute of March 11, 1784, the validi- 
ty and effect of it must depend upon the construction of that statute. 

A writ of partition must name all the tenants, who hold together and un- 
divided, either as plaintiffs or defendants; the shares of each must be alleg- 
ed; and partition must be inade among them all. In this state yery large 
parcels of land are holden in common, the tenants are nmnerous and fre* 
c|uently unknown to each other, and their shares unascertjainable. Partition, 
so necessary for the settlement and cultivation of the lands,, is therelbre im- 
practicable by writ at common law. Inconveniences of this kind heretofore 
prevailed in England, and they were remedied by an act of parliament pas- 
sed 8 &. Will* 3. c. 31. This act, after providing; that to a wrh oi parti-> 
tion no plea in abatement shall be received, and that it shall not abate by the 
death of any of the tenants, enacts, that if any tenant to the writ shall not 
enter an appearance within fifleen days after the return of the attachment, 
notice having been given of such writ, by leaving a copy thereof^ forty days 
before the return, with the occupier or tenant in possession, or, if he cannot 
be found, with his wife, son or daugliter, the court may proceed to examine 
the demandant^s title, and give judgment, on default, for his purparty; and 
hi» purparly being regularly assigned by an execution of that judgment, the 
partition shaU be good, and concludt all per$om» whatever^ whatever right or 
title tkty had to theprttmseSt although all persons eoncerneid were not named 
in any of the proceedings, nor the title of the tenants truly set forth. And a 
power is given to the court, within a limited time, to p^mit a tenant, against 
whom judgment has been rendered by default, to plead in bar, or to show aa 
inequality in the partition. 

The inconveniences of partition by. writ, according to the course of the 
common law, were, in this state, remedied by a temporary provincial act, 
passed 22 G. 2. c. 3. This act, after several continuances, expired, but its 
provisions were re-enacted, with some n^w regulations, by the statute first 
mentioned, and which is the foundation of the partition in the case. 

By virtue of this statute, a person, interested with others in land, may file 
his petition showing his purparty, and that others, naming them, hold the 
premises together and undivided with him, and may pray for the severance 
of his purparty. Of this petition, those others named are to be notified per- 
sonally, or by leaving a copy of il at their last place of abode, if f>racticab}e. 

If the petitioner does not know the cortenants, he may allege that he 
holds his purparty together and undivided, with others to him unknown. In 
this case notice is to be given to all persons interested, by publishing the sub- 
stance of the petition three weeks successively, in one or more of the pub- 
lic newspapers, as the coart shall direct. If partition be regularly made, 
pursuant to the petition, it is declared to be vaUd to all intents and purposes^ 
which words are of as large import, as the provision of the English statute, 
where the partition is declared to conclude all persons whatec^r, whatever 
may be their right or title to the pren^ses. 

But it is reasonable to give the words a construction, by which no person 
shall be concluded by a partition, when he could not by law be admitted to 
defend his rights. This construction is conformable to a maxim of the com- 
mon law, that judgments do not bind the rights of any but parties or privies; 
understanding by parties all persons, who might have been parties on the 
record, but from their own laches. 

in applying this construction to the statute before us, when in the petition 
certain persons are named as the co-tenants, if partition be made, none are 
concluded by it, but the persons named, their heirs and assigns. If in the 
petition, the co*tenants are not named, but are 8up|K)sed to be persons un- 
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known to the petitioner, and notice is given to all persons interested, to ap- 
pear and show cause against the petition, and partition be made, no person 
appearing, this partition shall conclude all persons whatever, as to their right 
of possession. Any person interested was authorised to appear, and, by 
felsifying any allegation of the petition in a point material to his defence, 
might have protected his interest. But if he will lie by, and refuse 4o ap» 
pear, it is a consent that the petitioner may proceed ex parte; and he shaU 
be bound by the partition, as fully as if he had appeai*ed, and afterwards 
made default. 

In a wiit of partition, the plaintiff alleges that all the parties to the writ 
hold together and undivided: so in the petition, where the co-tenants are 
not known nor named, the petitioner, by declaring that he is seized of an un- 
divided share of the land, in effect alleges that all persons holding the land, 
or. any part of it, are seized as co-tenants witli him. And when judgment 
is rendered in partition, all the allegations* matiTiai to the rendition of the - 
judgment are to be considered as facts, and all persons concluded by the judg* 
ment are estopped from controverting them. In this case therefore, Allen, 
the tenant, cannot be admitted, by showing a disseizin of all the tenants in 
common, to question the right of Reed, alleged in his petition, and support- 
ed by the judgment; as he cannot be considered as a stranger to the record, 
and so not bound by it. He was on the lanil at tihe time -of the partition^ 
claiming an interest in it; he was noticed to appear and defend his interest; 
he mi^ht have appeared, and have been admitted a party on the record; he 
did not choose to do it; and it is owing to his own laches, that he did not de- 
fend his interest, if he had any to defend. To consider him, under these cir- 
isumstances, as a stranger to the record, is repugnant to a well known rule 
of law; for ho would take advantage of his own 4adies. 

The remaining objection, made by the tcnant,:«gain»t the effect of the par- 
tition is, that upon the true construction of the statute, the right of posses- 
sion of no person is' in fact bound by any^poceedings under it, but a tenant 
Id common. 

It is a sufficient answer to this objection, in this case, that the tenant hav- 
ing been notified of tlie petition, in which it appears that the petitioner claim- 
ed to hold with him, together and undivided, the premises; and having a le- 
gal right to appear and controvert the petition, and judgment being rendered 
on his default, he is now eoaoluded from saying tiiat he is not ji tenant in 
common. 

The objection is supposed to rest, not on any expression in the statute we 
have mentioned, but on tlie provisions of an additional act, passed ^^bruary 
I4th, 1767. In the consideration of these -statutes, we -ought to construe 
them liberally, that the remedy may be as extensive as the mischief. The 
statute of 1784, gives the remedy by petition, to any person or persona, in- 
terested in real estate with others. Therefore a parcener, joint-tenant, or 
tenant in common is entitled to this remedy. The act contemplates tfie case, 
when all the parties in interest are not known; consequently they may be 
made parties, not only by describing them by their names, but by a descrip- 
tion of their interest in the land, according to the petitioner's claim. As 
the statute contemplates a case, where the parties ane unknown, it must ex- 
tend to a case, where the particular interests or rights of the parties are un- 
known. It is therefore enough for the petitioner to show his own right, not 
being conusant 'of the rights of others. And the showing of his own right 
to be an undivided interest in all the land, amounts to an allegation, that «ll 
persons holding the land, or any part of it, hold it together and undivided 
with him. If any man holding the land, or any part of it, by a sole seisin, 
u named a defendant in a writ of partition at common lawi Of in a i^itioil 



36 May Tebm, York, 1807. 

on (he statute, and, after service of the process, is defaulted, there can be no 
doubt, that bis right of possession would be concluded by the juiiflrment. In 
this case, the tenant bein^ described by his interest in tlie land, according to 
the petitioner's claim of title, and process being served on him, if he be not 
bound by the judgment, the remedy, wiiere most necessary, and where the 
mischief is irremediable at common law, would be, at the least, useless. 
Perhaps it would be injurious to the petiiioner. Having obtained partition, 
he certainly would be bound by (he judgment, with respect to all who hoUI 
together with him. But, if no right of possession, in the part severed, pas- 
sed to him, his entry, although by judgment of law, would be tortious. And 
he could have no new partition, as there would be no eviction of him by an 
elder title, he never having a freehold in the part severed, by force of the- 
partition. But, if a right of possession passed by the judgment, so that he. 
became sole seized under it, then if the owner should bring his writ of right,- 
and evict him by a title, paramount, he would be entitled to a new partition 
of the residue. 

This reasoning is confirmed by the consideration that all the proceedings 
tinder this act, until the passing of the additional act were merely amicable. 
If any person, claiming an interest of any kind in the land, had come into 
court, and controverted any material allegation of the petition, all further 
proceedings were stayed, and the petitioner was driven to his writ of parti- 
tion, or rather must have been deprived of any partition. By the additional, 
act, if any material allegation in the petition be denied, an issue in law or 
fact may be joined, and regularly tried; and if it be determined in favor of 
the petitioner's right, he shall have judgment for partition, with costs. 

But it is urged that (he additional act authorizes only a tenant in common 
to controvert the petition. If these words are taken strictly, then the act 
does not extend to the case of joint- tenants or parceners. But taking the two 
statutes together, and considering that it was the intent of the last statute to 
change the amicable remedy, given by the first act, into an adversary suit, 
we are satisfied, that any person, who is described in the petition as holding, 
the land together and uuiiividcd with the petitioner, and as such is notified 
to appear and answer, may controvert any material allegation of the petition, ^ 
and be permitted to defend his own interest, whatever may be its nature. 

It is also urged that the last act contemplates no other issues in fact, but 
whether the petitioner holds the same, or a less share than be has alleged, 
and therefore no one can plead to the partition, unless he adrnic the petition- 1 
er to have some undivided interest. This reasoning is founded on a mistake 
of the intent of the statute. By the. first paragraph any plea may be filed, 
on which an issue in fact or in law may arise, and the provision of the stat- 
ute, when the petitioner is fotmd to have a less share than lie claims, is in- 
tended to alter the common law. At common law, if on a writ of partition 
the jury had found that the parties held together, but that the plaintiff held- 
a less share than he had claimed, be could have no partition pn that writ; but 
by-this provision, if it be found that the petitioner holds a less share than he- 
claimed, he shall have partition according to his right. Upon this construe- 
tion of the statutes, a complete and reasonable mode of obtaining partition 
is provided. The petition is the foundation of an adversary suit, in which 
all persons, having any interest in the land whatever, may appear and defend 
their interest. And the judgment has the same effect as a judgment on a 
writ: it binds the right of possession of those persons only, who are or might 
have been parties to the writ. If any man suffers by the judgment, he suf- 
fers by his own laches* 

In a writ of partition at common law, the general issue is, thait the parties 
do not hold together, in manner and forip, &c. and as partition must be made 



Mat Teem, Cumbbrland, 1807. 37 

among all the parties, the jury are to enquire of the share of each party. If 
in a suit by petition, (he co-tenants are all named, (he plea, as at common 
law, is proper, but as (he pe(itioner^s share only is to be severed, the equiry 
of the jury, if the issue be joined, is confified to the ascertaining of his ^ihnre: 
and the jury may find that (he pe(itioner is seized of an undivided interest in 
all the land, or in part of it only, or in no part of it; or, if seized of any part, 
that he is seized of a less share than he claims, according to the eviilenee in 
the cause. If the parties interested are not known, any person concerned 
in interest may appear and plead; but (he plea must conform to the fictition, 
and the same enquiry must be made by the jury, if the issue be joined. In 
this last case, as it was not tho intent of the statute, that the title of (he pe- 
titioner should be controverted by a strani^er in interest, to this plea the pe- 
titioner may reply, that the party pleading it has no estate or interest in the 
lands described, and may pray judgment, if he shall be received to defend 
against the petition. And if an issue in fact bcjoine<] on this replication, 
and tried, the verdict will be conclusive as to botli parties. 

32. 

Chjlmpion, Plaintiff in scire facias^ v. Noyes, Bail of Leonard, 2 R. 481. 

To a scire facias against bail, tho defendant p/eads in bar of execution that sinco the 
arrest the principal became bankrupt and obtained his certificate; and that the 
debt vas due before the bankruptcy, and might and ought to have been pioved 
under the coninrission. The plea is good; and the bail is not bold to surrender tlie 
principal. 

Where tho bail are discharged without surrendering the principal, no costs are given to 
the piaintifiT on the scire facias. 

Parsons, C. J. To this scire facias the defendant pleads in bar of the 
^^xecufion. The substance of the plea is, that the principal is a certificated 
bankrupt: that the original jiidgment was for a debt he owed the plaintiff 
before the bankruptcy, and which might have been proved under (he com- 
mission: andthat the certificate has been allowed since the rendition of the 
judgment. To this plea there is a genera] demurrer and joinder. If the 
facts thus pleaded arc sufficient in law to excuse the bail from satisfying the 
judgment, and from surrendering the principal, the plea is good; otherwise 
the plftintiff must have his execution. 

In determining this questi m it will be necessary to examine the cases at 
common law, and the English statutes of bankruptcy, which apply to the. 
bail of a certificated bankrupt; and to compare them with our own laws re* 
iating to this subject. 

As to bail in civil actions at common law, when the defendant is arrested 
on a capias^ and holdcn to special bail, he must give bail by bond to the sher- 
iff, conditioned that he shaf/ appear according to the exigence of the writ. 
On this bond, although the pJincipal is in the custody of his bail, yet they 
cannot surrender him to the sheriff; but to save the bond, the defendant must 
appear and put in bail to the action. T/)is bail by bond is called tho bail be- 
low. If the condition of the bond be broken, and a remetly be sought on 
the bond, it must be by action of debt in the name either of the sheriff or of 
the plaintiff, to whom it may be assigned. If the defendant appear and put 
in bail above, or to tho action, it must he done by way of recognizance before 
the court, or some judge, or a commissioner, which is afterwards filed, so as 
to be of record. The condition />f the recognizance is, in substance, that 
the principal shall pay the debt, or surrender his body to be taken in execu- 
tion, or that the debt shall be paid by the bail. If the bail surrender the 
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principal before judgment, or aAer judgment, and before nan eat inventu$ he 
returned on the capias ad saiUfaciendumy the condition of the recognizance 
18 not broken. So if before that return be made, the principal be taken 
from the custody of the bail by death, or by the operation of an act of par- 
liament, which they could not control, the recoornizance is saved at law. 
But by the practice of the courts in Westminster Hall, founded on their own 
rules, if, after the recognizance be forfeited at law, the bail shall, within the 
times prescribed by their rules, surrender to the court the principal, that he 
may be committed to be charged in execution by the plaintiff, the bail shall 
be discharged. If the judgment remain in force, the bail are said to be fix- 
ed to the payment of it, when they cannot obtain a discbarge, either at law 
or ex gratia^ by virtue of the rules of court. Therefore if the principal die 
afler non eat inoewtus be returned on the capias ad satisfaciendum, the bail are 
then fixed; for they cannot afterwards surrender him. So if the time in- 
dulged by the rules for surrendering the principal be elapsed, the bail are 
then also fixed; for at all events they are liable to satisfy tlie plaintiff's judg- 
ment^ 

If we compare these provisions with our laws, we shall observe a great 
difference in form, although similar principles may in most cases regulate th6 
practice. 

Ill this state the original writ, on which a defendant may be holden to bail, 
is an authority to the sheriff, not only to attach him by his goods or estate, 
but for want thereof by his body, to appear and answer to the plaintiff, 
agreeably to the exigency of the writ. If the defendant, having bis body 
attached, would give bail, it must be given by bond to the sheriff, with a con- 
dition that the defendant shall appear and answer tlie plaintiff, and, further, 
that he shall abide the order and judgment of the court in the action, and 
shall not avoid. The effect of this condition is, that the defendant shall 
satisfy the plaintiff's judgment or surrender his body to be taken in execu- 
tion, or that the bail shall pay the debt. This bond , thus given, when return- 
ed by the sheriff, has immemorially been considered so for a matter of record 
that the plaintiff may sue out a scire Jacias on it in his own name against the 
bail. And Uiis practice was sanctioned by a provincial statute passed as 
early as the W. and M« 

The bail thus given answers the same purposes as the bail below, and the 
bail above, at common law. And nothing is a breach of the condition of 
this bond, which is not also a breach of the condition of the recognizance 
of the bail. Until the writ is {not) returned, the principal, although in the 
custody of the baiU cannot be surrendered by them to the sheriff. After the 
writ is returned, and before final judgment, the bail may surrender the prin- 
cipal to the court, in which the suit is pending, and be discharged; and the 
principal, when surrendered, shall be committed to the prison of the county, 
there to remain until thirty days after the rendition of the judgment, to be 
charged in execution, unless before judgment he gives new bail to the dieriff 
by bond as aforesaid, which if forfeited may be the foundation of a scire j^ 
eias against the bail. 

In twenty four hours after the rendition of judgment an execntkm may 
issue; of which there is but one form, where the defendant may be holden to 
bail on the original writ. 

This execution the sheriff may execute as a capias ad saiUfktimdmmi by 
arresting the body of the defendant; or as slJUtx facias^ by which the debt 
or damage may be levied of his goods, or as an txltadi facms, by which liis 
lands may be assigned to tlie plaintiff to hold in fee simple; or the rents and 
profits in certain cases be received until the judgment is satisfied. lU sfter 
issuing theexscutioii, and before the return, the bail surrendet the princiiMd 
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to the sheriff holding the exertion, the bond is aa^ed at ]air« and the sheriff 
n obliged to commit him in execution. It is also saved if the principal die 
before the return; for now it has become impossible by inevitable accident 
for the bail to surrender him. And- it is enacted by the statute of June 30, 
I784» which is a revision of former provincial acts, that if the bail, at any 
time after the execution be returned unsatisfied, with non e^ intenlus indors- 
ed thereon, and before judgment be entered against them upon the scire jaci- 
a«, surrender the principal in court, so that he may be committed to be 
charged by the plaintiff in execution, the bail shall be discharged, they pay- 
ing the costs which had then accrued on the sate faciai. The bail also are 
not liable, if the scire facias be not served on them within one year after the 
rendition of the judgment. But the death of the principal, at any time aAer 
the execution shall be returned unsatisfied, and non est inventus indorsed, will 
not discharge the bail. The bail then in this state, are not fixed until judg- 
ment against them, unless by the death of the principal after the return of 
the execution. For on either event they are obliged to satisfy the plaintiff *s 
judgment: and until one of these events shall happen, they are contingent, 
and not absolute sureties for the debt. 

We may remark two other differences in the proceedings against bail in 
the courts of this state, from the proceedings in Westminster Hall. If the 
plaintiff obtain judgment against the bail, his execution shall be not only to 
the amount of the former judgment, but also for the interest thereon from 
the time when that judgment was rendered until the award of execution upon 
the scirefacias. The other difference is important in the decision of this 
cause. In Westminster Hall, as the privilege of the bail to a discharge on 
surrendering the principal after the return of the capias ad scUiMfaciendum 
within the limited time is derived from the rules of the court, so their reme- 
dy to obtain a discharge in this case cannot be by plea to the scire facias, 
but by motion to the court to stay proceedings, which is granted ex gratxa: 
so also a discharge, by reason of any collateral matters happening after the 
recognizance is forfeited at law, must be obtained on motion, not on pica. 
But in this state it is the right of the bail to be discharged on surrendering 
the principal before judgment against them on a scirefacias. And this right 
in founded on a statute, and is not ex gratia: the bail may therefore plead in 
bar to the scirefacias, if the proceedings be not stayed, any matters sufficient 
to obtain their discharge. Thus solvit post diem to a bond conditioned for 
the payment of money, being a plea founded on statute, is a good bar to an 
action on the bond, although it is admitted by the plea that the bond is for- 
feited. As a consequence of this last distinction, the bail, if not become 
absolutely liable to the plaintiff for the payment of the debt, may plead in 
bar of the scirefacias that an alias execution issued, on which the principal 
had been taken in execution: or that, since the return of the first execution, 
the principal had satisfied the judgment: or that the plaintiff hath released 
it : or that it hath been reversed or legally dischai^ed. 

Let us now consider the act of Congress establishing a uniform system of 
bankruptcy throughout the United States. 

In the d4th section it is enacted that every bankrupt, conforming in all 
things to that act, and obtaining a certificate of his discharge, shall be dis- 
charged from all debts due or owing before he became bankrupt, and which 
were or might have been proved under the commission, unless the certificate 
was obtained unfairly or by fraud, or that the bankrupt had concealed effects 
to the amount of one hundred dollars. But this discharge is not to extend 
to a partner, or to one jointly holden or bound with the bankrupt 

The 38th section provides, that if any bankrupt be in execution on ajudg- 
for a debt due before the bankruptcy, but rendered afterwards for want 
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of a certificate, lie shall, on the allowance and production of the certificate, 
be discharged, without payment of any fee or reward. 

Provisions similar to these are contained in the £nglish statutes of 10 

Ann. c. 15 sect. 3, and of 5 Geo. 2 c. 30 sect, 7. Adjudged cases there- 
fore on this subject may be considered as in point, and so far as they are 
conformable to our jurisprudence, they deserve particular attention. 
From the allegations in the plea, which are confessed by the demurrer, it 
appeai-s that the plaintiflT's judgment is within the act of Congress. The 
debt was due before the bankruptcy, and might have been proved under the 
commission : and the judgment was obtained before the allowance of the 
certificate. There is no sng'^estion that the certificate was unfairly or fraudu- 
lently obtained, nor that the bankrupt had been guilty of any concealment. 
The principal is therefore discharged from this judgment; and were he now 
in execution, it would be the duty of the court to discharge him from prison, 
he producing the certificate. And the bail not being partners with the prin- 
cipal, nor jointly held or bound with him for the same debt, are not within 
the restricting clause of the act. 

Upon the reason of the cases of Woolley ti al, v. Gobbe, (I Burr, 244.) 
and Cockerill v. Owston, (Ibid. 436.) the bail, not being in this action abso- 
lutely liable to the plninliff for the debt, ought to be discharged without sur- 
rendering the principal. The plaintiff having no longer any remedy against 
the principal, it would, be unreasonable to permit him to proceed, and muke^ 
the bail absolutely hc»lden to satisfy his judgment, which is now legally dis- 
charged. If the bail were already fixed, the plaintiff might justly consider 
them as his debtors on their own contract; and the certificate having no 
retrospective effect as to the b:iil, they could derive no relief from it. It 
may further bo observed that in this case the bail might obtain their dis* 
charge, without applying to themselves the benefit of the certificate : ior on 
surrendering the principal,and payincr the costs of the scire facias^ they 
would be enlitlcd^to a discharge ex debifo justitkn , Whenever a surrender 
of the principal is necessary, it is done for the benefit of the plaintiff, that 
by charging him in execution, he may hold his body »s a pledge ^i)r his debt. 
Were the principal in this case surrendered, the court could not commit him; 
or, if committed, he would the next moment be entitled to his discharge. 
To stirrender him, under these circumstances, would be expensive to the 
bail, oppressive to the principal, and useless to the plaintiff. A surrender 
therefore in this case cannot be necessary: and where the bail are discharg- 
ed without surrendering the principal, no costs are given to the plaintiff on 
the acire/acias. 

In the cases before referred to in Burrows, the remedy was sought by mo- 
tion, conformably to the practice in Wejtminster Hall. Here it is sought 
by plea, because the right of the bail is given by statute. And deciding the 
cause on plea is more convenient to the parties, as the necessary issues in 
fact or law may be regularly joined and tried. But on motion the court 
must ascertain the facts by afi[idavit, and determine the law without remedy 
by appeal or error. 

An i<sue in law being joined in this case, we are of opinion, and the judg- 
ment of the court is, liiat the plea in bar is good, and sufficient in law to 
preclude the plaintiff from having execution. 

33. 

Ekskine v. Townsehd, 2 R. 493. 
A bond conditioned to teconrtj an cBtato upon payment of a torn of mone j, which 
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•Btato hftd been conveyed by the obli^eo to the obligor by desd of the lame date, if 
a defeasanco of the deed and shall make it a mortgage, ^ 

PARsaNs, C. J. This action is a writ of entry, in which the plaintiff de- 
mands the land described in the writ against the defendant, and declares on 
his own seizin within two years, and on a disseizin by the defendant. The 
defendant very improperly prays oyer of the deed declared on, when the 
plaintiff did not count upon, nor make a profert of any deed; and the court 
grant oyer. Upon hearing the deed, it appears to be an absolute conveyance 
in fee simple of the land demanded, from the defendant to the plaintiff, for 
the consideration of 260 dollars, and it bears date Feb. 9. 1804. The de- 
fendant then pleads a bond dated the same day, in the penal sum of 600 dol* 
lars, with a condition, after reciting that the defendant owing the plain- 
tiff 241 dollars and 30 cents, and for the better securing the payment of the 
same, had conveyed to the plaintiff fifty acres of land, that if the defendant 
should pay the plaintiff that sum in six months, and the plaintiff shall, then 
re-convey the land to the defendant, the bond was to be void. • The defend* 
ant then avers, that the land mentioned in the condition, is the same land 
described in the deed, and that the same bond was made as a defeasance of 
the deed. He then confesses the breach of the condition, and prays to be 
heard in equity, that he may have liberty to redeem the land demanded, and 
thus conveyed in mortgage. To this plea there is a general demurrer and 
joinder. 

In deciding this issue in law, it may be convenient to explain the nature of 
a mortgage in fee of lands, and the rights and remedies of the parties agree* 
ably to our laws. A mortgage in fee is an estate upon a condition, defeasa- 
ble by the performance of the conditioft according to its legal effect. This 
condition may be either annexed to and a part of the deed conveying the 
estate, or it may be contained in another deed, executed at the same time, 
and part of the same transaction, and providing that the estate recited to 
have been conveyed, is to be defeated upon the performance of the condh 
tion. 

The equitable powers of this court do not extend to relieve mortgagors 
in any other cases than those, in which* the condition is a part of the deed 
of conveyance, or is contained in a deed of defeazance of that conveyance. 
After the creation of this estate upon condition, the mortgagee has present- 
ly the same right to enter in paia^ and take the profits, or by jugdment and 
execution in a writ of entry, that he would have, if the estate were absolute; 
subject however to account for the profits to the mortgagor, if he should ev- 
er perform the condition, or redeem the estate^ And in his writ he may 
count generally on his own seisin, and the disseisin of the defendant; and if 
he obtained judgment before condition broken, the judgment will be at 
common law, and not upon the statute. 

The mortgagor, by performing the condition, according to its legal effect, 
may defeat the estate at law, and if the mortgagee be in possession, he may 
enter upon him, or eject him by a writ of entry, his title being now absolute- 
ly void. Thus it appears that, until the condition be broken, the rights and 
remedies of the parties are legal, and not equitable. 

When the condition is broken, then the statute interferes, and provides 
equitable relief for the mortgagor. He may redeem the estate by paying 
the money due on the mortgage at any time within three years after the law- 
ful entry of the mortgagee for condition broken. It is therefore necessary 
to fix the time when the three years commence, according to the different 
situation of the parties. 

if Uie mortgagee had entered and taken possession before the condition 

6 
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was lnokeny and had contrnucd in the receipt of the profits after, the three 
years do not commence untiF he give due notice tollie mortgagor, after thr 
condition be broken, that he shall thenceforward hold the possession for the 
condition broken, or in other worde, for the purpose of foreclosing the mort- 
gage, if it be not redeemed. 

If the mortgagee had not taken possession before the condition was bra* 
ken,>and he shall kiwfuHy enter and take possession after the condition i» 
broken, the three years wiM commence from the time of such lawful entry^ 
Thi» entry may be either in pai9, or in cxecotton of a jw^raent in a real 
actioo. In order to obtain this judgment, the mortgagee must sue a special 
writ of entry. Instead of declaring generarty on his own seizin and on 
a disseisin by the mortgagor, he ranst count either on a seizin in fee nnd ini 
mortgagee, so that it may appear that he claims to be tenant irr mortgage^ 
or he must allege a seizin in the mortgagor and a conveyance to hhnself by 
deci], which lie most plead with a profcrl, so that on inspection of the deed 
it may appear to convey an esiate in mortgage. The former manner of 
specially declaring is good in all cases, but necessary where the condition 
appears in a defeazance not in the possession of the mortgagee. The lat- 
ter manner is sufficient, when the condition is a part of the deed ofconvey- 
ance. 

If the mortgagee is entitTed to judgment in this action, after the condition 
be broken, the court will liqi>idate the sum remaining due ow the mortgage 
and enter a conditional judgment that the plaintff have seizin, unless the 
mortgagor pay that sum with interest, and the costs of s*iit in two monihe* 
If the money be not paid in that trrae, the mortgagee wilfsue out his execu- 
tion, and the three years for redemption wiU commence on his having seisin 
delivered to him. 

As by the statute the mortgagee can have no judgment, after the condi- 
tion is broken, but this conditional one; thence results the necessity of hi» 
declaring as moitgagee, to bring himFelf within the statute. And it has bee» 
settled by this court formerly, tliat if he declare generally, and the mortga- 
gor shall plead in bar, that the mortgagee is seized as tenant in mortgage on- 
ly, the condition of which is broken, the action will be barred. Upon this 
principle, if the defendant in the case before the conrt had pleaded properly 
these facts in bar, and the bond on which he relies is a defeasance, he must 
have had judgment that the mortgagee take nothing by his writ. As he has 
not so pleaded, but prays only that the conditional judgniCTit may be entered 
against him, that he may have the equitable right of redemption after judg- 
ment» the only point that remains for the opinion of the court, is the legal 
effect of the bond. If it be a defeazance, within the intent of the statute, 
the conditional judgment must be entered accordingly; otherwise the plaintiflT 
must have judgment for his seizin at common law. 

The plaintiff's objection to the bond as a defeasance is technical, because 
in the condition it is not expressed that the conveyance is to be void on the 
payment of the money secured in six month; but that upon such payment, 
the grantee shall reconvey. In looking into the bond and condition, we 
observe that the bond is dated the same day, on which the conveyance bears 
d^te, and that the condition recites expressly, that the conveyance was made 
as a security for money due. It is therefore manifest that the land conveyed 
was intended by the parties as ft pledge only. And notwithstanding the 
manner of the grantor's recovering back the pledge, on his payment of the 
.money, is by a re-conveyance, yet the nature of the conveyance remains the 
same. It is not absolute but conditional; and it must be considered as a 
conveyance in mortgage. When we examine the forms of defeasances, in • 
books of conveyancing, the technical objection seems to have no weight. 
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There are in Wood's Conveymicer, two forms of a defeasance of a morfgage, 
in which the condition is, that upon payment the grantee shall reconvey. . 

We are therefore of op'mion, (4)at as live defeasance is by deed, as the 
two deeds are but parts of the same transaction, and as t4ie conveyance was 
to«eciire the paytnent of money due, the i^aintiff must be considered as a 
tenant in i»ort^age; and. can have only the conditional judgment to have 
seizin, unless the money due with interest and costs.be j>aid in two moolfai 
l>y the ^efendattt. 

'WESTo^' V. Hunt, 2 R 500i 

■* 

I^TSoni^e lands are bolden liy •ilio cninifttor m right of his pviisb*; mdln otte of hit 
4leath, &c. the feo is in abeyance until tliere be a succemor. 

The^Mirish is entUIsd ta the profits •during a vacancy. If the mkiister aliene with the 
assent of the parisli, it ^all 1>ind his successor : if williwt such assent, it will Im 

; valid daring his incraBibency,-arrd his strccessor nmiy enter without action, or he may 
bring his wrJtxtf entry tine assensu P^cror^ee, counting on the sezin of liis predecei* 
•or within 50 years. A niiniHter may also have his writ of right, on his own seizift 
within 30 years, or oa the seisin of liis predecessor within COyears. An alienation bj 
the parish is void* 

Parsons, C, f. delivered the opinion of the court, as follows: 

So far as we can collect from the declaration, the plaintiff deman'dsthe 
land described fn his writ, as minister of the town of Gray, an<3 in right oY 
bis town. After statinor, very unnecessarily, the title, but without declaring 
on Ins own sdzin, or ihe seizing of any predecessor, he concludes hj aver- 
ring, that he ought to have quiet pos^ssion, and that the defendant has turn- 
ed iiim out of possession, whence by implication it may be inferred, that the 
defendant entered on him when in possession. Upon trlitl on the issue oT 
not guilty, the judge reports that it was admitted by the parties that tl»e 
plaintiff nerer had been in possession. Thus the pait of the dcdiaratioii 
that was most material wa« 4iot proved, and the verdict for the defendant id 
right. Indeed if the verdict had been for the plaintiff, it is difficult to dis- 
cover any legal principles, on which he could have had judgment upon his 
declaration; the nature of his remedy, if he had right, being totally miscon- 
ceived. 

By the provincial statute of 28 G. 2. c. 9. the ministers of the several 
Protestant churches were made sole corporations, capable of taking' in suo- 
cession, any parsonage lands, granted to the niinister and \m successors, or 
to the use of the ministry. And no alienation made by any iriinister of any 
parsonage lands, hohlen by succession, shall be vvalid any longer than h« 
fihal I continue minister; unle^ss, being minister of ^ome particular town, 
district or precinct, such alienation be made with the consent af«uch town, 
district or precinct; or being a minister of some Episcopal church, the 
alienation be made with the consent of the vestry. 

The provisions of this statute, on this subject, are re-enacted by the stat- 
ute of Feb. 20, 1786, on which rests the right of ministers, to hold parson- 
age lands in succession as sole corporations, and also the restriction of the 
alienation of their parsonages. 

Ministers being thus made «ole corporations, their rights and remedies 
are clearly defined by the common law. They stand on the same foundation 
as to their parsonages, with all other sole corporations holding lands in 
succession, at common law. 

The minister holding parsonage lands iii fee simple* holds them iti the 
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right of his parish or church; and therefore, on his resignation^ deprifation 
or death, the fee is in abeyance, until there be a successor. 

iDuring the vacancy the parish or church have the custody, and are entitled 
to the profits of the parsonage. 

If tbe minister alien with the assent of his parish, or of the vestry of the 
<^hurch, the alienation shall bind the successor; if without such assent, it will 
be valid no longer than he continues minister; and it will be no discontin- 
uahce of the estate, so as to drive the successor to his action, but he may 
enter. 

An alienation of the parsonage by the town, district, precinct or vestry is 
void: for if there be a minister, the fee is in him; or if there^be a vacancy, the 
fee is in abeyance. And a corporation cannot acquire a freehold by a dis* 
seisin committed by itself. 

Because the minister holds tlie parsonage in succession, in all legal pro* 
eeedings he must claim it in the right of his town, district, precinct or 
church. 

If the minister be, or his predecessor has been disseised, he may enter, if 
the right of entry be not taken away; or he may bring a writ of entry, de* 
daring upon his own seizin, or upon the seisin of his predecessor, accord- 
ing4o the nature of his ease. 

If his predecessor has aliened without the assent of his town, distiict pre- 
cinct or church, he may have a writ of entry sine asaensu parocJticsy and in the 
writ he must declare on the seizin of his predecessor within fifty years, and 
this writ m&y be brought in the per, in the per and ctti, or in the post. 
And the writ of entry sine assensu capiiuHt in the register, will be an author- 
ity for him. 

The minister may also have his writ of right on his own seizin with- 
in thirty years, or on a disseisin done to, or an alienation without assent made 
by his predecessor, in which last cases he may declare on the seizin of his 
predecessor within sixty years. 

In examining the declaration in the case at bar, it is not supported by 
any of these principles, nor by any other legal principle that occurs to us. 
If the verdict had been rendered in favour of the plaintiff, he could not have 
judgment, but as it is against him, judgment must be entered according to 
tbe verdict, 

35. 

NoRCRoss, £secutrix of Noroross v. Wiooerv, S R. 506. 

A conveyance of land duly recorded, is ^ood against a prior conveyance not recorded, 

j^ no notice, express or implied, has be&n given. 
When a parlor conveyance not recorded until after one of a subsequent date is attempt* 

cd to be supported on the ground of fraud in the second purchaser, the fraud must 

be very clearly proved. 

Parsons, C. J. The motion is to set aside the verdict, because it was 
given against evidence, and tlie direction of the court in a matter of law. 

From the judge^9 report it Yippears, that in It91, John Hankerson was 
seized in fee of the premises: that he was inithe actual possession of the same, 
in that and the two succeeding years, living in a house which he had erect- 
ed thereon; that on the 1 2th day of October, 1792, he mortgaged the pre- 
mises in fee to Mary Hiissej, by a deed acknowledged on that day, and re- 
corded two days after; that Mary Hussey, by a deed dated July 25th, 1798, 
acknowledged February 12th, 1799, and recorded September 24th, in the 
aame year, conveyed the premises in fee simple to Amos Stoddard, wluxon 
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the 6tbday of September, 1799, conveyed the same in fee to the defendant. 
This was the evidence offered to the jury to prove that Stoddard was on the 
6lh of September 1799, seized in fee simple of the premises. 

To encounter this title in Stoddard, the plaintiff gave in evidence a deed 
from Hankerson to Samuel Norcross, senior, which is without a regular 
date, but the grantee '^ is to have the land from this date, 1791 .*' This deed 
was acknowledged, Feb. 23, 17d3, and recorded the 26th of March follow^* 
ing. If any estate was conveyed by this deed, it was only an estate during 
the life of Norcross, the grantee, who was proved to have died above five 
years before the trial. 

As the deed to S. Norcross was not recorded until long after the regis- 
tering of the deed to M. llussey, it cannot impeach her title, unless the deed 
to her was fraudulent against the first purchaser. 

The provision of the statute for registering conveyances is to prevent 
fraud, by giving notoriety to alienations. But if the second purchaser has 
notice of the first conveyance, the intent of the statute is answered, and his 
purchase afterwards is a fraudulent act. This notice may be express or it 
may be implied from the first purchaser being in the open and exclusive 
possession of the estate under his deed. 

*In this case it is not pretended that Hussey had any express notice of the 
sale to S. Norcross; and there is no evidence of implied notice, for the plain- 
tiff's witness proved that, when the second deed was executed, Hankerson 
was On the premises, living in a house he had there erected. 

It appears from the Judge^s report that S. Norcross, before the execution 
of the deed' from Hankerson to Hussey, had built a house on the premises, 
in which he lived. It may be thought that, admitting his possession was 
concurrent w^ith Hankerson^s when the deed was executed to Hussey, yet, 
as there is no evidence that Hankerson lived on the land when Hussey sold 
it to Stoddard, the continuance of S. Norcoss' possession to the time when 
Hussey conveyed, was a disseizin of her, and so nothing passed by her deed 
to Stoddard. This reasoning is certainly insufficient to defeat Hussey's con- 
veyance. For if S. Norcross' concurrent possession at the time of the se- 
cond conveyance was not sufficient to defeat it, his continuance of that pos- 
session cannot amount to a disseizin, because it cannot be considered as an 
entry upon the land, and an ouster of the owner. 

The verdict is therefore founded upon a manifest mistake, and must be 
set aside. 

We would observe, that the statute requiring the registry of conveyances 
being so very beneficial, and it being so easy to conform to it; when a prior 
conveyance, not recorded until after one of a subsequent dale, is attempted 
to be supported on the ground of fraud in the second purchaser, the fraud 
roust be very clearly proved. 

If the first conveyance to S. Norcross was, good against the second pur- 
chaser, yet as S. Norcross had but an estate for his life, the reversion passed) 
by the second conveyance, to Hussey, and from her to Stoddard, from Stod- 
dard to the. defendant, and from him to the plaintiff's testator. If S. Nor- 
cross had been living at the time of the verdict, the damages should have 
been only (he value of his life estate. As he was then dead, the damages 
were merely nominal, A new trial was ordered. 

36. 

Hart v. Fitzoer/ild, 2 R. 509. 
A part owner of a chattel cannot maintain a replevin for his undivided part ; and if it 
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appear from the plaintiff^a own showing that he is bat part, owner, the court wiQ 
abate the writ ex officio. 
Whei\ judgment is arrested for the insufficiency of the plaintiff's declaration, the de- 
fendant shall recover costs. 

• Paksons, C. J. When a contract is made with two or more persons, 
and one only sues, the defendant may have the advantage of it on the gene- 
ral issue, without pleading it; afortioril\( it appears from the plaintiff's own 
showing that the contract was made with himself and others not named, nor 
liny legal reason assigned for not naming them; because it appears that no 
such contract was made with the plaintiff as he has declared on. But if 
there arc several part-owners of a chattel, and an injury be done it, regular- 
ly all the part-owners ought to join in an action to recover damages for that 
injury. In this case, although an injury be done to each part-owner, yet ihey 
ought to join to prevent the defendant from being harrassed by a multiplici- 
of suits. As the rule is established for the defendant's benefit, he may waive 
this benefit, by not taking the exception in abatement: and he cannot take 
advantage of the irregularity under the general issue. So if it appear from 
the plaintiff's own showing, that he is but a part ovi^ner, the defendant must 
take the exception in abatement; because the plaintiff should have an op- 
portunity to show, that the defendant has settled with another part-owner, 
and discharged him from all interest in the gravamen; or that he had suffer- 
ed any other part-owner severally to sue and recover his part of the dama- 
ges; in either of which cases the plaintiff's writ shall not abate. 

Replevin is an action founded on the general or special property of the 
plaintiff; and it is settled that when a chattel is illegally taken and detained, 
all the part-owners must join in replevin. And it is a good plea in abatc*- 
ment that the property is in the plaintiff and another. 

In this action, this irregularity it not pleaded in abatement or in bar, but 
it appears from the plaintiff's own showing in the writ, in which he claims 
Bn undivicled moiety of the chattels said to be unjustly taken and detained : 
and it is a question whether the defendant'can take advantage of this ilefect 
thus appearing, or whether he must have pleaded it in abatement. If there 
is an analogy in the principles of law regulating the forms of actions for in- 
juries to chattels, and of actions of replevin, it would seem from the case of 
Addison v. Overend,*(6 Term R. 766,) that'the defendant should have plead- 
ed in abatement that there was another part-owner not named, in order to 
have the advantage of the omission. But is there such an analogy? 

In trespass or case for an injury done to a chattel, each part-owner in flict 
is injured, and the damages, if not severed by the form of the action, must 
be divided among the plaintiffs after recovery. In these actions also there 
are cases, in which one part-owner may legally sue alone without joining his 
partners. 

In replevin, which is founded on property, the cliattel is to be delivered 
to the plaintiff, as well as damages to be recovered. This chattel is not ca- 
pable in law of severance; and the whole or none of it can be delivered to 
the plaintiff: and if it be deliverd to a plaintiff, being but a part-owner, he 
must receive an undivided part, in which he claims no jiroperty. In replev- 
in also ^ve do not recollect any case in which a part-owner can sue for hia 
undivided part only. If property in him and another be pleaded in abate- 
ment, such a plea cannot be confessed and avoided by any matter which the 
plaintiff can reply to it. 

These are very strong distinctions between the principles applying to ac- 
tions of trespass and of the case for an injury done to chattels, in which da- 
mages only are demanded, and actions of replevin, in which the property, 
said to be unjustly taken and detained, is to be delivered to the plaintiff. We 
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therefore think that the general rule of law must j^overn, that when a sub- 
stantial defect in the writ appears on the record, the court ought, ex officio » 
to abate it. 

Judgment arrested. 

Afler judgment was -arrested, the defendant moved for costs, which was 
objected to by the plaintiff*, because by the English cases the defendant was 
not entitled to costs upon arresting judgment. The plaintiif also referred 
to the case of Brown v. Austin, in error, (1 Mass. Term. K. 219.) 

Cwui. No costs are given at common law; they are considered in the 
nature of penalties, and the £ng1ish statutes giving them are construed strict- 
ly, ^y those statutes, the plaintiff does not pay costs when his wiit is abat« 
ed on plea, or when judgment is arrested. Neither does the plaintiff reco- 
ver costs, if he obtains judgment in a popular action, not being the party 
grieved. Nor do executors or administrators pay costs, if judgment be 
against them in actions sued in right of the testator or intestate. There are 
many other cases, in which the party prevailing has not costs, which in all 
cases depend upon the construction of the several English statutes. 

In this state costs have always been given the defendant, when by bis plea 
the plaintiff's writ is abated; ^nd when a writ is abated because in a transi- 
tory action it is sued in a county where neither party lives, double costs are 
giyen by our statute, (^ssed October 30, 1784, sect. 13^) to the defendant* 

And no reason can be giyen why costs are given to the defendant, where 
the writ is abated on his plea, and that no costs should be given him when 
the writ on the face of it is bad, so that it is abated by the court ex officio, or 
judgment is arrested for its insufficiency. As we always give costs to the 
defendant when judgment is given for him on his demurrer to the plaintiff's 
declaration, he ought for the same reason to have costs, if the judgment be 
arrested for a substantial defect in the declaration. 

We also give costs for or against the plaintiff in popular actions, when he 
is not a party grieved, also against executors and administrators, when judg- 
ment is against them, and in many other cases, where no costs are allowed 
pursuant to the English statutes. 

By our statute, (sect. 9) the party prevailing in all cases within the juris- 
diction of the court is entitled to costs, and no distinction is made as to the 
form or manner in which he shall prevail. And the endorser of the plain- . 
tiff's writ may, on the avoidance or inability of the plaintiff, be holden to 
pay the defendant the costs he shall recover, when the plaintiff ahull not svp^ 
port his action; Ibid. sect. 11. 

In the present case the plaintiff has not supported his action, but the de- 
fendant has prevailed, and is entitled to costs. 

37. 
Lad]> v. North, 2 R. 514* 

Goods ftro attftched apon an origiaal writ, and replevijed out of the bands of the sher- 
iff by a coroner. The creditor in the original suit cannot maintain an action against 
the coroner for taking insaHictent pledges, upon the replevin, or for other misfeas- 
ances in the service of it. Such action lies for the sheriff only, who had a special 
property in the goods, the general property being in abeyance. 

On the third day of the terra the Chief Justice (after observing that the 
court, having agreed that this action was not maintainable against the pres- 
ent defendant, had not thotight it necessary to give any opinion as io the de- 
fects suggested to be in the declaration) delivered the unanimous opinion of 
the court as follows: 
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When the sheriff seizes goods of a debtor on aa execution, to make n>on** 
ey of them, to satisfy the creditor, he has a special property in the goods; 
and if they are taken from him, he may maintain trover or trespass against 
the wrong-doer. The reason of the law is, because he is accountable to the 
judgflnent creditor for a simi of money equal to the value of the goods: and 
it would be unjust if he could not indemnify himself, by the recovery of da- 
mage, for the wrongful taking. But the creditor has no interest or proper- 
ty in, or possession of the goods, by reason of the levy, and can maintain no 
action against the wrongdiier in his own name, his only remedy being against 
the sheriff. If the goods of the debtor thus levied' are replevied by any oth- 
er person claiming them, the sheriff is entiUH to a judgment for a return, 
and damages equal to six per cent on the penalty of the replevin bond. 
And the goods being returned shaH be holdeh responsible by the sheriff for 
twenty days. The damages thus recovered are also for the use of the cred- 
itor. This provision, when the goods are taken from the sheriff by replev- 
in, is made by the statute of June 25, 1789. 

At common law, the sheriff, notwithstanding the goods were taken from 
him by replevin, is obliged to return his execution, with the value of the 
goods seized thereon, and that they have been replevied at the suit of the 
plaintiff in replevin. And on the return of the goods, be might have sold 
them, in consequence of the property he acquired in them by the first seiz- 
ure, and with the money satisfied the creditor's judgment, or indemnified 
himself, if he had been compelled to pay the debt. Or, if the reiomo hahen- 
do was returned unsatisfied, he might obtain indemnity by action on the re- 
plevin bond; or, if the pledges were insufiicient, by suit against the coroner. 
This we consider as the common law here, because the late statute admits 
that a stranger to the execution may replevy goods seized by virtue of it. 

It may be a question whether the return to the sheriff, and his holding 
them responsible twenty days, will be any bar to an action by the plaintiff 
against him, or whether it be the intent of the statute to give to the judgment 
creditor a cumulative remedy. But it is very clear that when, after judg- 
ment for a return, no return be had, the judgment creditor may have his re- 
medy against the sheriff, who may seek his indemnity against the pledges, 
or, if they he insufiicient, against the coroner. Any negligence or misfeaz- 
ance of the coroner in the service of the writ of replevin, is a tort to the 
sheriff, who is the defendant in that writ, and who alone can demand dama- 
ges of the coroner; Otherwise the coroner might be twice charged. For 
there seems to be no ground for determining that a judgment by the credit- 
or against the coroner for misfeazance in executing the writ against thesher. 
iff, and to which the creditor is not a party nor privy, would be a bar to an 
action by the sheriff against the coroner. And it is very clear that the cre- 
ditor can maintain no action on the replevin bond in his own name, it being 
given to the sheriff. If therefore the pledges are insufficient, the injury is 
done to the sheriff, who alone can maintain the action on the bond, and not 
to the creditor, who cannot put it in suit. 

In thus far considering the law as applyii\g to this case, we have supposed 
the goods to be seized in execution: for to a case of this kind we have au- 
thorities to guide us. In the case at bar the goods were the original defend- 
ant's, and were attached on the original writ, at the suit of the plaintiff Ladd. 
But from analogy the law must be the same in this case as where the goods 
are seized on execution. In the latter case the general property is in abey- 
ance; and the special property is in the sheriff, who is answerable for the 
value to tKe creditor, whether taken from him tortiously or by replevin. Un- 
less when replevied, it may be supposed that,'if he receive them on'a retomo 
habendOf and hold them twenty days, he is discharged from th^ plaintiff. 
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This special property is defeazible by the defendant's paying the execution 
in money before the sale of the goods. 

. If the goods are attached on original process, the special property is in 
the sheriff (the general property being in abeyance) defeazible by tlie plain-* 
tiff's failirg in his action, or by bis not suing out his execution within thirty 
days after judgment, or by the defendant's satisfying the judgment before sale 
of the good?*. If the goods are taken from the sherifi* tortiously, or by re- 
plevin, still he is answerable to the plaintiff for the value, unless in replevin 
he should hold them after return for twenty or thirty days, as the ease may 
be after judgment. Whether by the sherifT's 'thus holding them after a re- 
turn, the platntiflT would be barred in his action against him, it is not neces- 
sary to giro any opinion. There is however a material difference between a 
return to the sheri AT claiming a special property by attachment, and when lie 
claims a special property by seizure on execution.' In the latter case he* 
may sell by virtue of the seizure; in the former case he cannot sell, until he 
seize them afterwards on execution. 

In the case at bar, there does not appear to have been any return on the 
judgment in replevin. The plaintiff may therefore have his remedy against 
the sheriff; and the sheriff may have an indemnity either against the pledges, 
or against the coroner, if they, through his default, or against him for any 
other misfeazance in-eerving the writ, by which a damage has accrued to the 
fiheriff*. The plaintiff therefore having no cause of action against the cor- 
oner for his fnisfeaAance, the judgment must be arrested. 

38. 

Randall v. T^ridge, 2 Rep. 549. 

If the sheriff permit a debtor, who has been surrendered by his bail in a civil action, 
and by the court committed to the cu«to4ly of the theriflT, to go at large befbre the 
expiration of thirty days, he shall be chargeable for an escape although he was not 
furnished with a copy of the order of court committing such debtor. 

Parsons, C, J. This case comes before the court upon exceptions filed 
to the direction given the jury by the judge bpfore whom the cause was 
tried. Randall, the plaintiff, having recovered judgment against Ezekiel 
Bray, in an action commenced by a writ, on which Bray was holden to 
bail, and his execution upon the judgment having been returned non est in* 
venivs, he sued out a scire facias against the bail. Pending the scire Ja- 
ciaSy the bail brought Bray into court, and surrendered him in their own 
discharge. The court allowed the surrender, and thereupon committed 
Bray to the custody of Bridge, the sheriff, that his body might be taken in. 
(execution. The sheriff received Bray into his custody, and before the ex- 
piration of thirty days, after the surrender, voluntarily suffered him to go at 
large. The sheriff's defence is, that the plaintiff never delivered him a co- 
py of the order of court committing Bray to his custody. The judge di- 
rected the jury that this defence was sufficient in law, and they found ac- 
cordingly. If til is defence was sufficient, the direction was right, otherwise 
a new trial ought to be granted. 

By the second section of the statute regulating bail in civil causes, it is 
provided, that if the bfiil shall bring the principal into court before judgment 
shall be given on the scire facias ^ and there deliver him to the order of the 
court, and shall pay the costs in the scire facias, then the bail shall be dis- 
charged. And the principle shall be committed to goal, there to remain 
for the space of thirty days in order to his being taken in execution. And 
if the creditor shall not take him in execution within that time the sheriff 
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shall discharge hhn paying the prison fees. Pursuant to this provfiiontfc«p 
principal wa» surrendered, and by order of the court comoaitted to gaoV 
where it was the duty of the sheriff to detain him for tiiirty days. The 
eoinmitment was legal, and the sheri^ff well knew it when the debtor was 
conimitted to his nistody» Under these circumstances bis permittinsr bira 
to go at large was an escape, for which he is answerable to the plaintifi^ un- 
Il^s- there be some other legal principle which can protect hfm» 

Hi» counsel relv or the sixth section of the Hahtms Cdrpv^ act, wbicb 
provides, that if any ofkcevj if> who?e custody any prisoner shall be, shall 
not within six hours after demand made, deliver such prisoner a true copy of 
fhe warrant or process by which he stands committed, such officer shall forfeit 
fdty pounds tQ the party greived. Hence it is argued that there can be no 
escape bat from a hiwfuF iinprist)nment; that tbe imprisonment is not lawful^ 
. unless a copy of the warrant or process of commitment be delivered to the 
sheriff, that he may deliver it to the prisoner if denoanded, and avoid the 
forfeiture; and as it is stated in the exceptions that no copy of the order of 
commitment was delivered to the sheriflT by the plaintiff, or any other per- 
son, they infer that tbe imprisonment was unlawful, and the ^leriff jvstiiia* 
ble in permitting the prisoner to go at large.- 

Wo are not, satisfied with this reasoning, as it is founded on an erroneous 
construction of the Habeas Corpm act. It js the intention of that act to 
fielieve against unlawful imprisonment, and not to alter the law anthorisin^ 
commitments; and the section referred to, appliesoniy to cases in which the 
eommitnient is by warrant or process, a copy of winch must be left with the 
sherifT to obl%e bin* to receive the prisoner, and not to cases where no war- 
reni or process need be shown to the sheriff. 

A conamitment for legal cause of any man present in court, by an order 
ef a competent court entered of record, is siiM a legal commitment, and 
the sheriff is bound to obey the order. Tbe prisoner knows for what cause 
and by whom he is coiwmilted; and he may at any time have a copy of the 
record. And the sheriff, if called upon to justify the imprisonment, or to 
certify the cause of it, may have access to the same record, a copy of whicb^ 
thecferk will <rive him earofficio. 

The case of commitment of a debtor, on being sorrendered by his bail, 
does not differ in principle from cases where a prisoner charged with an of^ 
fence comes into court on recognizance and after conviction is sentenced to 
impris»onment. The sheriff is obliged immediately to obey the order ol 
court and to commiit the prisoner in execution; and on application to the 
clerk, he may have a copy of the sentence. And was it ever supposed if 
the sheriff neglected to apply fer a copy, and to keep it in his possession, that 
therefore the in>^>risonment under it was illegal? To suppose this would be 
confounding the legality of the imprisonment with the legality of the evi- 
dence by which it may be proved. In the case at bar the plaintif} is in no 
fi.ult. lie was a party to the surrender; it was not made at his'motion, nor 
could he have prevented it. And the defence set up by tbe sheriff appears 
to us all, upon full consideration, to be only a subterfuge to excuss a voluu- 
tary escape. 

The vcvdict must be set aside, and a new trial be granted. 

39. 

Rea v. Hatoen, S R. 25. 

The opinion of the court was delivered by 

I^4R80.X9, C. J, In the writ the plaintiff is named of Charlotte Town 
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m NoTa S^Qtia, in the dominions of the King of Great Britain, and (fiei 
defendant is called of Bostdn in this county. The action is transitory, tke 
plaimtffcountiiig on a promise marie hy the defendant to him at Charioted 
Towa, to wit, at said Boston. The aliegntions in the plea to the jurisdic- 
tion are, that the parties, at the time when the promise was made, were, 
ever since have been, and now ard, aliens and subjects of the said king: aiid 
that the cause of action, if any, accrued to the plaintiff within tlie Jurisdic- 
tion of the couKs of the satd king, and not within the jurisdiction of tkU 
court To this plea there is a demurrer and joindec 

A plea to the jurisdiction in atransitoiy action is (K'oper when somecouft 
of the nation lias jurisdiction of the cause of action, laxxt not tlie court in 
which the suit is instituted. The plea must therefore allege that fiome other 
court of the nation has jurisdiction. But if no court has jurisdiction of the 
cause of action, then by the law of the land the action cannot be maintain- 
ed: and the defendant may avail himself of this detencc under a plea which 
goes to the action. VVc are therefore of opinion that the plea is bad; the 
defence, which the defendant inteuded to make, not being a legal foundation 
for a plea to tkejurisdiotion in this action. 

Pleas tq tite jurisdiction of this fumi have sometimes been made; and no 
exception being taken to the for^n, they have been considered upon their 
merits: bat they cannot be considered as a precedent of any autliority. The 
defendant must answer farther. 

If it should appear on atrial of tlie merits, wliich^eems to be admitted hf 
the plea, that the defendant^ after tiie making of the contract dechired^n^ 
had removed to this state, and now dwells here, the court will decide wheth- 
er bf our laws he is protected from ali suits on contracts made u^ith his^fell- 
low subjects before hisremovaL 

j^elendaot's plea ba.L 

40. 

Warreii V, MfiRRT, S R. 27. 

A party to a itef»ciftb1e sccvrity shall irat be a witneuto provo ttiat atthe time liv ^im 
it currency it was void. 

But ho may bo permiit^d to testify to any facta haj»peain|r aAerwards, if he it not in- 
terested. 

Curia. In the trial of this cause the Judge rejected Hunting as a wit- 
ness; and whether he wa? a competent witness is the question now («f fhe 
decision of the court. The general objections to the competency of a wit- 
ness arise either from inHimy or interest. There is no imputation on Hunt- 
ing's character; and the defendant's release discharges him from all interest 
in the eVent of this suit. 

In actions on negotiable securities, an objection lies against a party to tha 
security being received as a witness. And this objection is supported by the 
case of Walton v. Shelley. (1 Term R. 301.) A majority of the judges, 
in the case of Jordaine v. Lashbrooke &. al., (7 Term R. 601.) deny that 
case to be law. But it appears from the case of Hart v. M'lntosh; (I Esp. 
Rep. S9S ) that the Judges of the Common Pleas adiiered to the principle 
established in Walton v. Shelley. This court, soon after that case, adopted 
a similar rule, and similar decisions have been conformed to it. The sound 
reason, upon which the principle has been established in this court, arises 
from the injury to the public, if a negotiable security might be destroyed bj 
the testimony of a man, who had given it currency. The law will not per- 
mit him to testify that, by holding out a credit to the world) he had put in^o 
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circulation a void security. The limitation of the rule clearly reiulla from 
the reason of it. A party to the instrument shall not be a witness to prove 
that, at the time he gave it currency, it was void. But to any facts happen- 
ing afterwards, he may, if not interested, be permitted to testify. 

In this case Hunting isofiered to prove 'that after the negotiation of the 
note tQ the plaintiff, and before it was payable, he paid the plaintiff fiity dol- 
lars, and gave him his note for the balance. These are facts, which are con- 
sistent with the good faith of the witness. His testimony would establish 
the validity of the note, when the plaintiff received it, and would not destroy 
it: and as he had no interest in the event of the suit, he ought to have been 
received as a competent witness. The verdict therefore must be set aside 
and a new trial granted. 

41. 
Brown et al. v. Babcock et al., 3 R. SI. 

The opinion of the court was afterwards delivered by 

Parsons, C. J. As the plaintiffs in their declaration^ admit Glover to 
be their agent in this transaction, they are bound by this admission; and if 
they fail in this action, they cannot have recourse to him as the purchaser. 
If therefore he has any interest, he is called to testify against that interest. 
But in fact he has no interest; for if the defendants should pay the money to 
him on bis account, he would then be chargeable to the plaintiffs as for mo- 
ney received to their use. And if the money is not paid to him, the plain- 
tiffs can have no action against him for the price of the good^. 

There does not appear to be any weight in the second objection. The 
rule that a man shall not be permitted to invalidate his own indorsement, is 
confined to negotiable securities: and in tiiose cases he may, if not interest- 
ed, testify to any facts, excepting such as may prove the security void at the 
time of his indorsement. But if the rule extended to the indorsement of 
bills of ladinir, in the present case Glover was not called on to invalidate, but 
to explain his indorsement. Upon his explanation the title of the defendants 
to the goods remains unimpeached: and as it does- not appear that they have 
any cross demands against Glover, it must be immaterial to them, whether 
in the sale he acted as agent or as principal. 

We are all satisfied that he was rightly admitted as a witness, and that 
judgment must be entered according to the verdict. 

42. 
Paul V. Frazier, 3 R. 33. 

Parsons, C. J. This is an action of the case to recover damages against 
the defendant for seducing the plaintiff under a. false pretence of courtship 
and intention of marriage, and for getting her with child, whereby her repu- 
tation has suffered, and her peace of mind been injured. After a verdict 
for the plaintiff on the issue of not guilty, the defendant nnoves to arrest the 
judgment. And we are of opinion that judgment must be arrested. An 
action of this nature is not given by statute; and there is no principle of the 
common law, on which it can be sustained. Fornication and adultery are 
offences in this Common wealth created by statute. And the declaration 

* One Count in the declaration charged the goods as sold ^ by the agency of Lewis 
Glover." 
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amounts to a charge against the defendant for deceiving the plaintiif and 
persuading her to commit a crime, in consequence of which she has suffered 
damage. She is a partaker of the crime, and cannot come into court to ob- 
tain satisfaction for a supposed injury to which she was consenting. 

It has been regretted at the bar that the law has not provided a remedy 
for an unfortunate female against her seducer. Those who are competent 
to legislate on this subject will consider, before they provide this remedy, 
whether seductions will afterwards be less frequent, or whether artful wo- 
men may not pretend to be seduced in order to. obtain a pecuniary compen- 
sation. As the law now stands, damages are recoverable fur a breach of pro- 
mise of marriage: and if seduction has been practised under colour of that 
promise, the jury will undoubtedly consider it as an aggravation of the dam- 
ages. So far the law has provided; ai'd we do not profess to be wiser than 
tlie law. 

43. 

The Ppesidknt and Directors op the Union Bank v. The President, 
Directors and Company of the Bank of the United States, 3 
R.74. 

If A, confiding, though ffflproperly, in the mistaken affirmation of B, pay him money; 
A shall recover it ba«k iu an action for money had and received. 

Parsons, C. J. It appears from the case that on the 5th day of August, 
1805, the Union Kank, being indebted to the Branch Bank, paid their debt 
to the messenger of the Brancii Bank, who had sent liim to the Union Bank 
to receive it. On the return of the messen^irer to the Branch Bank with the 
payment he had received, the officers of that bank supposing by mistake that 
the two checks drawn by Rawson were received in payment from the Union 
Bank, and those checks being bad, they sent them to the Union Bank, who 
crediting the affirmation of the Branch Bank, received the checks and paid 
the Branch Bank for them. This payment was made by mistake; and the 
Union Bank may well maintain an action to recover back the money, unless 
they have lost their right of action by their own laches, in not seasonably de- 
tecting the mistake, or in not collecting the money due from Rawson on 
those checks. 

In coRsidering the facts in the case it appears that the messenger was the 
servant of the Branch Bank only, and that if he committed any error in his 
returns of payment from the several banks, the Union Bank is not responsi- 
ble for those errors. Whatever delay there was in that bank, in not collect- 
ing the checks, arose from their confiding in the mistaken affirmation of the 
Branch Bank; and although this confidence might be improper, yet the 
Branch Bank, whose affirmation was the occasion of it, cannot take any ad- 
vantage of it, they committing the first fault. 

Let judgment be entered for the plaintiffs, according to the agreement of 
the parties. 

44. 
The Commonwealth v. Snell, 3 R, 82. 

The defendant moved for a new trial on the evidence as it should be re- 
ported by the Chief Justice, before whom the trial was had. 

The report was, that upon the trial it was proved that the defendant passed 
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the note described in the indictment to Clement Bunker as a good note made 
by Raymond Smith: that Bunker showed the note to Smith, who examined 
it, took a copy of it, and declared it to be a forgery: that Bunker took out 
a warrant against the defendant to apprehend him for passing the said note 
as good, knowing it to be forged : that the defendant absconded : that Thad- 
deus Snell, a brother of the defendant, called on Bunker, and gave him his 
security for the note: and that by the contrivanceT of Bunker and Thaddeua 
Sitell the note was secreted, and it was not in the power of the Solicitor 
General to produce it in evidence. 

Raymond Smith, the supposed maker of the note, was then called as a 
witness, on the part of the Government, to prove the note to be a forgery. 
The defendant's counsel objected to his being sworn, because the note was 
not produced, and there was no evidence that it was secreted by the agency 
or privity of the defendant. The Chief Justice overruled the objection, pro- 
posing to reserve the question. Smith was then admitted, and swore that 
the note shown him by Bunker was forged. 

If the note was duly proved to be forged, there was satisfactory evidence 
that the defendant, when he passed it to Bunker, knew it to be forged; but 
without R. Smith's testimony^ there was not evidence that it was forged. If 
therefore he was improperly admitted a witness, the conviction is wrong, and 
the verdict ought to be set aside. At the defendant's motion the Chief Jus- 
tice reserved this point for the opinion of the whole court whether the con- 
viction was right. 

The Chief Justice mentioned that all the Judges, after full consideration, 
were of opinion that the conviction was right; that in discussing the subject 
two points had arisen: the first, whether Raymond Smith, in whose name 
the note was alleged to be forged, was a competent witness^; and seconw^, 
if he was whether his testimony, under the circumstances of this case, was 
properly admitted. 

On the first point his honour observed that formerly, both in civil and 
criminal prosecutions, the witness was held to be incompetent, if he was in- 
terested in the question; that in England, since Lord Chief Justice? Parker's 
time, the rule had been altered, and no witness was now excluded from tes- 
tifying by reason of any supposed interest, unless he was interested in the 
event of the suit; or unless the verdict in the cause, which ever way it may 
be found, could be given in evidence in any other action, in which he was a 
iparty; that in England the party, whose name is said to be forged, cannot 
now be a witness; for he is considered as interested, because, if the instru- 
•meni is found by the verdict to be a forgery, it is impounded by the court, 
■SO that it cannot again be used as evidence in an action against him; that in 
this state, for a period of thirty years at least, a witness has been considered 
as competent, both in criminal and civil prosecutions, unless he was interept- 
«d in the event of the suit; that in the present case, whether the defendant 
^as acquitted or convicted, Smith might be sued on the note in question as 
a genuine note, and the verdict upon this indictment could not be given in 
-evidence; for although an instrument found by verdict to be forged is retain- 
ed on the files of the court, yet any person interested may have a copy, by 
which to form his writ, and a duces tecum to the clerk to bring the original 
into court on the trial; and therefore that Smith was properly admitted to 
testify, the objection against him going only to his credibility. 

On the second point it was observed that on the trial of indictments for 
forging an instrument, or for knowingly passing it as genuine, no rule of law 
required, as indispensable, the production to the jury of the forged instru- 
ment; that tiie instrument alleged to be forged must be so far described in 
the indictment, that it may appear that forging it is an offence; and this de- 
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scription, as well as the forgery, must be proved by the best evidence the 
nature of the case will admit: that reading the instrument is better proof of 
its contents than any parol evidence; and that verbal testimony to the signa- 
ture of a written instrument produced in court will be more satisfactory than 
testimony to the signature of an instrument only referred to by the witness. 
The production therefore Of the instrument in evidence must not be dispens- 
ed with, where it is practicable. But if the instrument cannot be produced, 
the prosecutor being in no fault, and more especially if it be secreted to pro- 
te;pt the offender, the next best evidence will be admissible, and if it satisQr 
the jury of the defendant's guilt, it is a legal foundation for a verdict against 
him. It may often happen that when the instrument is not produced, there 
may be no other evidence, which will satisfactorily prove the description,' or 
the forgery, of it, in which case the defendant must be acquitted. 

In this case the note was not produced, and there is evidence that it was 
secreted, if not by the agency of the defendant, certainly for his protection. 
Bunker swore that the defendant passed a note to him purporting to be a 
note signed by Smith, which he showed to Smith, who declared it to be a 
forgery, and took a copy of it. Smith swears that he took a copy of the 
note shown him by Bunker, that it comported with the description in the in- 
dictment, and that it was a iorgery. The testimony was legal and direct^ 
and if the jury believed it, the indictment was proved. 

The defendant's counsel on the trial cited the case of the Commonwealth 
V. Hutchinson, where Castle, whose note was alleged to be forged, was re- 
jected as an incompetent witness, because the note was not produced. But 
in that case the witness had never seen the note; and the present Court was 
informed by one of the Judges present at that trial, that the ground of the 
d||usion was on the incompetence of the evidence offered under all the cir- 
ffimstances of that case, as it was admitted by the Attorney General that he 
had no other evidence. 

In the case of Rex v. Aickles, ( Leach's C. L. 330,) the defendant was 
indicted for stealing a bill of exchange; and it appearing that he had passed 
the bill, and that the holder refused to produce it, parol evidence of the bill 
was for that reason admitted. 

A new trial was not granted. 

Bartlett v. Willis, Jun. and others, 3 R. 86. 

Parsons, C. J. The defendants move for a new jrial on two grounds, 
1st. Because the judge admitted the bond declared on, to go in evidence to 
the jury, when there was no evidence that the sureties had been approved 
by two justices of the peace, quorum unus. ' 

2. Because the evidence in the cause did not prove that Willis 
had committed an escape within the true intent of the condition of the 
bond. 

The direction of the statute that the sureties should be approved by two 
justices is given to prevent oppression in the creditor by his refusing the 
bond, when the sureties are sufficient. If, therefore, he does not allege the 
insufficiency of the sureties, but is satisfied with them, and agrees to take 
the bond, the intent of the statute is complied with, and there is no neces- 
sity for the approbation of the sureties by the justices, to entitle the debtor 
to the privileges and liberty granted by the statute, or to indemnify the sher- 
iff for allowing them. The debtor^s not obtaining this approbation clearly 
cannot be given in evidence under the plea of non est factum. But if it 
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could have availed the defendants by specially pleading it, we should have 
been willing to have granted a new trial, with liberty for the defendants to 
plead it: but we are all satisfied that the objection, in whatever form it might 
have been made, could not have prevailed, and that a new trial on this 
ground ought not to be granted. 

To support the motion on the second ground, the defendants insist that 
the yard appurtenant to the gaol is a part of the prison; that while the debtor 
remains in any part of the prison, he does not commit any escape; that at 
common law the sheriff might allow the debtor the liberty of the yard at all 
times; that the statute does not restrict the power, which the sheriff before 
had, but is only mandatory; and that it appears from the report of the judge 
that the prisoner was not without the gaol yard. From these premises they 
conclude that no escape within the condition of the bond has been commit- 
ted. 

If these premises are correct, the conclusion seems to be just. 

At common law, the sheriff had power to appoint his own prison in any 
part of his county, in which he might confine debtors in execution. The 
intention of imprisonment for debt is that the creditor may hold the body of 
his debtor as a pledge for the payment of the debt. The value of this pledge 
must depend on the ability an'l inclination of the debtor to pay. If he is 
not able, it is worth nothing, and after the expiration of thirty days, two 
justices of the peace, each being of the quorumy may, on his application, dis- 
charge him from his imprisonment. If he has ability to)>ay, he is to be 
restrained of his liberty, until he is willing to satisfy his creditor. And for 
this purpose the law obliges the sheriff to keep him in salva et arcta custo* 
dia until ho pay the debt. And that he may be safely and closely kept, he 
must be confined in some house appropriated by the sheriff for his prison^fe 
debtors in execution. And it is a rule of law that a prisoner, who is in ex- 
ecution for debt, ought not to be suffered to go at large or at his liberty, 
neither within the pri.-son, nor without the prison; Dalt. Sher. 485. And 
to suffer a prisoner to have greater liberty than the law allows is an escape; 
Imp. Sher. 2^4. The escape is committed by being out of the legal custo- 
dy of the sherifT; and if the debtor has a liberty inconsistent with that cus- 
tody, he cannot be said to remain in legal custody. These observations are 
confined to sheriffs, who have the appointment of their own gaols for debtors 
in execution. For if these sheriffs Cf)uld lawfully make not only any house, 
but any lands of their own, a prison for debtors, and could give the debtors 
the liberty of all those lands, the design of the imprisonment, to compel a 
wealthy debtor to .pay his debt, would be in a great measure defeated. A 
lord of an extensive manor might be made a sheriff, and he might make the 
whole manor his prison for debtors, taking bonds from them to cor.tinue true 
prisoners within his prison. 

The defendants' counsel have cited some cases respecting escapes from the 
Marshalsea and Fleet prisons. These prisons come under a different con- 
sideration. They are not the prisons of the sheriffs; they are kept by the 
marshal and warden, and may be located by the rules of the courts, to 
which they respectively belong. By these rules, lands and houses adjoining "^ 
to these prisons are made a part of them, so far that debtors in execution 
may be in lawful custody within the rules; and it is no escape, unless they 
go without the rules. This liberty arose from the prisoners being so numer- 
ous that the house would not hold them; 1 Lev, 254. But it is still in tha 
power of the court, to which the prison belongs, to restrain any debtor from 
the liberty of the rules. And if, after such restraint, the debtor have the 
liberty of the rules, it will be an escape; Noy. Rep. 38; 1 Bulstrode, 145. 

The common law upon this subject has been in some respects altered by 
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our statutes. Here the court of general ses ionB of the peace can alone 
erect and maintain gaols; and they have the power of locating thera, so 
that they are pkced within the. towns, in which the cour!s are by law holden. 
Besides the gaol house, the sessions may erect houses oc apartments belong- 
ing to the prisons, and may fix the boundaries of the yard appertaining to 
tlie gaol; and those houses and apartments, together with the yard may be^ 
considered as part of the prison. The sheriff has the custody of the gaol, 
and of all the prisoners lawfully committed. The county is answerable to 
bim l\)r any escape of a debtor through the insufficiency of the gaol, for 
wiiich he has been holden liable to the creditor. 

Neither the sessions, nor any other court, nor the sheriff, can alter the 
nature of that custody, in which he is obliged by the common law to keep 
debtors committed to him in execution. This custody must be safe and 
close, and the debtor must be confined, ndl only within the prison, but with- 
in the gaol house. This imprisonment, required by the common law, was 
supposed to be, in certain cases, unnecessarily rigorous; and the legislature, 
by the provincial statute of 4 G. c. 2. interposed for the relief of debtors. 
The provisions of that statute, long since expired, have been substantially 
re-enacted by the statute of 1784. c. 41. only substituting for the obligee 
the creditor in the place of the sheriff. 

By this statute any prisoner for debt shall be allowed to have a chamber 
and lodgings in any of the houses or apartments belonging to the prison, 
and liberty of the yard within the same in the day time, but not to pass without 
the limits of the prison, upon payment of reasonable chamber rent. Provided 
he give bond with suCBcient surety or sureties to the creditor in double the 
sum for which he was imprisoned, conditioned that from the time of execu- 
ting such bond he will continue a true prisoner in the custody of the gaoler, 
ami within the limits of the prison, until he be lawfully discharged, without 
coVnmitting any manner of escape. 

From the language of this statute it is manifest that the legislature intend- 
ed to give the debtor a privilege he could not before legally enjoy. It is 
not mandatory to the sheriff to grant indulgences to debtors, which he might 
have granted at his pleasure; but it vests in the debtor a right, which the 
sheriff is obliged to allow. If before the statute, the sheriff might have allow 
ed to debtors chambers in the apartments belonging to the gaol, and the lib- 
erty of the yard at all times, he might have taken bonds from them, to indem- 
nify him pgainst their escape, if the intention of the bond was bona fide to 
secure their imprisonment; 1 Saund. 161; I Lev. 254. And if there was 
an escape, the debtor would only be obliged to pay the sheriff the debt, and 
the costs he had expended. The statute was therefore quite unnecessary, 
unless it be improperly supposed that the sheriff would refuse a reasonable 
indemnity, which the debtor now can more conveniently secure to him, than 
by stipulating to pay. the creditor double the debt according to the terms of 
the statute. 

This reasoning is confirmed by referring to some former statutes on this 
subject. By the provincial statute 4 G. 2, a prisoner for debt was to be al- 
lowed the liberty of the yard, at all times, on his giving bond to the sheriff 
for his keeping within the limits of it; and if there was an escape, the sher- 
iff was protected against an action by assigning the bond to the creditor, 
who might thereupon have judgnient for his debt. According to the argu- 
ment of the defendants' counseK that stitute was merely mandatory, the 
sheriff having a discretionary power to make the same allowance, on re- 
ceivinoj the same indemnity. And yet by the provincial statute of 7 and 8 
G. 2, the provisions of this statute was considered as encouraging escapes, 
to prevent which more effectually, the creditor was enabled to recover on 
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bis bond double his debt. Improvident nrast be the eondoct of that legnfa-^ 
tore to revoke its mandate to the sheriff, becwuse obedience to it encouragecf 
escapes, and at the same time to leave with him a diseretioiAry power, the^ 
exercise of which noust produce the same mischief. 

This reasoning is further supported by the construction of the statute,, 
which authoriseil the giving of the bond deckred on. By tlic eighth section 
it is wiAnJfest that prisoners for debt are to be received and lodged in apart* 
ments in the prison separate fron) felons^ and mast there be confined, unti^ 
tliey have given the bond ree|uired in the nintti section* On giving that bon^ 
they may have a ciiamber and lodging in other apartments belonging to the 
prison, paying for them ; and also the liberty of the yard in the day time 
within the prison. To prevent the excess of tliis liberty, the bond is the 
creditor's SRCurity; and if the debtor takes a liberty not authorised by th^ 
Ktatute, he docs not remain a true prisoner in the custody of the gaoler.. 
Upon the defendant's construction, the condition of tl>e bond allows further 
liberty than is expressly given by the statute; which caitnot be admitted con- 
sistentfy with the manifest inteitt of the legislature. 

We are* therefore, all of opinion, that upon princii)les of the common law^ 
•ntTtfpon the construction of our own statutes,, if a prisoner lor debt, having 
given a l>ond to obtain an easen»ent from cfose imprisonment, be found in 
the night time, voluntarily witliout any apartment in, or belonging to the 
prison,, and in the yard appurtenant to the gaol, it is an escape within the 
twje-intciifeof the condition of the bond. 

In forming this opinion, wc have endeavored to keep our minds uninfiu-^ 
enccd by legal prece<lents. Bkit in fact the present question is not a new one in 
our courts. In the case of Por>d & Metcalf, in Norfolk^ A. D, iSO^p, 
where the escape alleged was the debtor's lo^ing^ part of a night in a barn. 
within the boundaries of the gaol yard,, the court held that it was clearly af> 
escape, and would not suffer the point to be argued, and declared that it had 
been frequently adjudged, that if the debtor was in the gaol yard in the 
night time, it was an escape, and a breach of the condition of his bond. 
Many other cases are also recollected, in which the same decision was had; 
and to give judgment in this case for the defendants would contradict other 
judgments of this court heretofore rendered, and which were acquiesced in 
by tho parties; and destroy the authority of precedents a risings from former 
judicial decisions. 

The case of Heard v. Baldwin in Middlesex, has been mentioned as re- • 
cognizing a different principle. In that case the debtor had given bond to 
obtain the liberty of the yard in the day time, and in consequence thereof^ 
Imd been indulged w;th that liberty. On exaniinifng the bond, it appeared 
not to pursue the statute ; and of course it would not justify the sheriff in 
granting that indulgence; but it was holdeYi, that as the debtor had not ex- 
ceeded the liberty allowed by the statute, it was no escape. If that case be 
law, it does not militate with the present judgment, for the debtor was not 
within the yard and without any apartment in the prison in ihe night time^ 
But we all exceedingly doubt whether that case is law; for a bond not pur-' 
suing the statute must be considered as no bond, and the indulgence of the 
sheriff was therefore not authorised by the statute^ and was a liberty^torwhiofc^ 
the debtor was not by law entitled. 
Judgment according to verdict. 

Oliver v. Greene, 3 R. 13T. 
Parsons, C. J. On the facts disclosed by the case, the court are caRed 
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^))0nlo determine what insurable interest the plaintiff had in the schooner 
Hiram, when she was lost, for which he is entitled to recover on this policy. 

There is no question as to one moiety of the schooner, which was the al>- 
solute property of the plaintili': the disagreement of the parties is confine4 
to the other moiety, which he hired of Mayberry a part owner. 

It appears from the facts that the plaintiff had hired of Mayberry his mqir 
«ty for eighteen months: that for the time he was to pay a certain sum f>er 
month; and if the schooner was lost during the term, he was to pay May- 
berry for his half part K 1 ,800, which sum k is not contended was above thf9 
value of hah* the vessel. 

By virtue of this contract the plaintiff had, immediately on its execution, 
a special property in Mayberry's moiety, which was at his risk during the 
term. The contract wac fair and iegal; and the plaintiff might indemnify 
liimsdf against die loss hy causing himself to be insured. When the 
schooner was lost, he lost the whole of her: of one lugiety he was the abso- 
lute owner; and of the other moiety he was the special owner, being liable 
"to pay for her at an agreed price. We are therefore of o|)inion that the 
plaintiff is entitled to recover of the assurers the sum insured on the vessel, 
he being interested in her to that amount. 

It is stated that the insured gave no information of tlie nature of his inter- 
est in the schooner, and on this ground it has. been contended that the plain- 
tiff ought not to recover. If the concealment was of a material feet, -un- 
doubtedly the policy would be void; but it is not stated that ttie fact not 
communicated was uiaterial, and the court cannot presume that it was. In- 
<iee(i, ii appears from the case that this was not made a point; for it.ii 
admitted that the plaintiff is entitled to recover sowiething from the imdep» 
writers. Judgntent inust be enteied for the plaintifl conformably to the 
agreement of the >parties. 

There being in this pt>licy a clause, that if there be an over insurance the 
underwriters shall be answerable for the interest insured according to the 
priority of dieir signatures: and it appearing, that of ©5000, the whole sura 
insured, 2000 were on the cargo, of which there is no loss; each under wri- 
Icr is to have 2-5ths of his subscription deducted. The remaining 3-5 ths on 
the vessel not being an over insurance, the underwriters must pay respec- 
tively 3-5th8 of their subscription, after deducting their several proportiooi 
<of the sums agreed on by the parties. 

47. 
Newall et al., Adm'rs, v. Wright, 3 R. 138. 

Parsons, C. J. This cause has been very well argued by the'counscl on 
«ach side. The execution of the lease declared on licing admitted: and it 
%eing agreed that no rent has been paid, the plaintiffs must recover, unless 
they are^rirred in consequence of some of the facts disclosed by the case. 

The defendant insists that the plaintiffs are barred, because on the same 
day, and at the same lime, the lease was executed, the intestate conveyed to 
liim in fee simple, the premises demised, on condition that the conveyance 
should be void on payment of |>1000, in live years, with interest, to be paid 
annually, which condition has never been performed: which mortgage, he 
aays is in law an extinguishment, or at least a suspension, of the term crea- 
ted by the lease. 

It is generally true that the conveyance of a greater estate, inconsistent 
with aless estate l>efore granted, shall merge the less estate. But in this case 
we do not think the rule will apply. It is very clear that when a man, seized 
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of lands in fee, shall mortgage them in fee, if there be no agreement that th6 
mortgagor shall retain the possession; the mortgagee may enter immediate- 
ly, put the mortgagor out of possession^ and receive the profits; and if the 
mortgagor refuses to quit the possession, the mortgagee may consider him as 
a trespasser, and may maintain an action of trespass against him; or he may, 
in a writ of entry, recover against him as a disseizor. But there may be an 
agreement that the mortgagor shall retain the possession until the condition 
be broken, which shall bind the mortgagee: in which case the mortgagor 
may demise the estate to a stranger, and receive the rents- to his own use. 
And upon the same principle we are satisfied that the mortgagee, if he con- 
sent to take a lease from the mortgagor, and covenant to pay him rent until 
the condition be broken, shall be bound by his covenant, and shall not be 
permitted to set up his mortgage against the lease. The demise is in law an 
agreement that the mortgagor shall retain the possession, and receive the 
profits to his own use. 

To avoid this conclusion, the defendant's counsel would induce the court 
to suppose that the lease was first executed, and afterwards the mortgage. 
When diflferent instruments are executed at the same time, but are all parts 
of one transaction, it is the duty of the court to suppose such a priority in the 
execution of them, as shall best efifect the intention of the parties. As the 
le&se is for five years, and as the money secured by the mortgage was to be 
paid in the same time, it is apparent that the lease and the mortgage were 
intended to execute one contract: and to give complete operation to both 
these deeds, it is reasonable tO suppose the mortgage first executed. For if 
the lease had been first executed^ and the mortgage intended to control the 
lease, no reason can be given why the lease was not in fact surrendered, as 
of no eflTect between the parties. It is therefore our opinion that the execu- 
tion of the first mortgage is no bar to the recovery of the rent due on the 
lease. 

The defendant further objects that if the first mortgage is not a bar, yet 
the second mortgage made two days after, on his advancing the mortgagor a 
further sum of money, is in law a bar to the plaintiff's recovery. 

This objection appears to deserve consideration. In considering it, we 
may lay the first mortgage out of the case, and suppose the question to arise 
on a lease made by a man seized in fee, who afterwards conveys the premises 
to the lessee in fee, on condition that the conveyance be void upon his paying 
a sum of money to the lessee at a future day. If the lessor, having the re- 
version in fee, make an absolute conveyance of the estate in fee to the lessefe, 
without doubt the term is extinguished. If he convey the estate in fee to a' 
third person, the rent shall pass, as incident to the reversion. But if he 
mortgage in fee the estate to a third person, the mortgagee may receive the 
rent as incident to the reversion, or permit the mortgagor to receive it, at his 
election. If he do no act to show his election to receive the rent, the mort- 
gagor shall recover it of the lessee, who cannot plead the mortgage in bar. 
But as the mortgagee cannot put the tenant out of possession, if he demand 
the rent of him, the tenant must pay it to him; and if, after demand, the 
tenant shall pay it to the mortgagor, he will pay it in his own wrong. 

In the case at bar, the mortgagee is the tenant; and he cannot demand the 
rent of himself. If he refuse to pay it to the mortgagor, he must be consid- 
ered as claiming the rent, if by law hejmay be entitled to it: and this refusal 
is sufficient noi ice to the mortffaoror. 

The legal effect of this reasoning is, that when the mortgagee shall refuse 
to pay the rent, the rent is suspended until the condition of the mortgage be 
performed, or the estate be redeemed ; and upon either event the rent will 
again be payable, if the term has not in the mean time expired. And during- 
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the suspension the lessee will, as mortgagee, be accountable for tlje profits 
to the mortgagor towards the payment of the debt, first keeping down the 
interest: and of the value of the profits the reserved rent will prima facie b« 
evidence, if hcvvever the lessee shall voluntarily pay the rent to the mort- 
gagor, he shall not afterwards be accountable, as mortgagee, for the profits 
received for the same time. 

To confirm this reasoning, let us consider the right of Harris, a subse- 
quent mortgagee, which cannot be better than the right of the mortgagor 
which is conveyed to him. Harris could not put Wright out of possession, 
he might demand of him the rent. Jf Wright voluntarily paid it, Harris 
must account for it with Newall towards the payment of his debt. But 
Wright might refuse to pay it, claiming the pos ession under his prior 
mortgage: and then he must account for the profits to the mortgagor towards 
the debt. Otherwise the mortgagor, after a second mortgage, might, by col- 
lusion with the first mortgagee, receive the rent, and by not applying it to 
the discharge of the first mortgage,, injure the subsequent mortgagee. For 
he, by his subsequent mortgage, is from the time it was made, entitled not 
only lo the possession but to the profits, agaiust the mortgagor, and subject 
Only to the rights of the prior mortgagee. Therefore if the mortgagor should 
refuse to redeem, Harris may redeem Wright's prior mortgage; and if 
Wright had refused to pay Harris the rent when demanded, and had not paid 
It to the mortgagor, Harris, when he redeems, may compel Wright to ac- 
count for the profits, as received towards the payment of his prior mortgage* 

Upon these principles no injustice is done to the parlies, but every equita- 
ble allowance is made. If neither the mortgagor nor any subsequent mort- 
gagee will redeem, the presumption is violent that the land, together with 
the profits received, is not worth more than the debt and interest due. If it 
should he worth less, and the first mortgagee shouhl sue the mortgagor to 
recover the deficiency, in that suit the mortgagor will be allowed, not only 
for the value of the lands when the mortgagee took possession, but also for 
all the profits he received after possession. 

The right of the mortgagee, who had entered under a lease prior to the 
mortgage, to hold the possession as mortgagee, is admitted by the plaintiff's 
counsel, if the mortgagee had made his election so to hold; and ho insists 
that the evidence of this election ought to be notice to the mortgagor that he 
shall no longer hold under the lease: and further, that no such notice appears 
in the case; but that it is expressly staled that he did not enter under the 
iDorlgage, until a time after the term was expired. 

The objection that it appears from the case that the mortgagee did not 
enter until afler the expiration of the.term, deserves further consideration. 

Our statute, granting equitable relief to the mortgagor, provides that he 
may redeem at any time within three years after the entry of the mortgagee, 
for the condition broken, in the presence of two witnesses, or by judgment 
at law. Generally, a moitgagee, when the mortgaged lands without the 
profits is a suflSciunt pledge for the debt and interest, does not choose to en- 
ter arid lake the profits for which he must account, until after condition bro- 
ken. His entry then is to compel payment, by threatening lo foreclose the 
mortgage. 

But at the common law, if there be no agreement that the mortgagor re- 
tain the possession, the mortgagee has a legal right immediately to enter, 
an to put the mortgagor out of possession. And this right the statute, fixing 
the time when the three years shall commence, has never been construed to 
control. When the mortgagee enters after condition broken, the three years 
commence on that entry. If he enter before, the three years do not com- 
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mence until notice by the mortgagee to the mortgagor, after the conditioa 
broken, that he shall hold the possession for the breach of the condition. 

In the present case the entry after the condition broken could give Wright 
no new possession, it being also agreed that he took possession when the 
lease was executed, and has ever since held the possession. The fair con- 
43truction of the agreement stated in the case is, in our opinion, that Wright, 
from the time agreed, held the possession of the mortgaged premises for 
condition broken, and that he is not concluded by that agreement, from 
claiming the possession before that time under his second mortgage. 

The counsel for the plaintiffs correctly contends, that the mortgagee shall 
be considered as holding under the lease, until he has made his election, and 
given notice of it to the lessor, to hold under his subsequent mortgage, or 
done some act equivalent. It is not necessary for us to determine whether 
the nonpayment of the rent when due is alone evidence of this election and 
notice. The argument for it is, that nonpayment of money when due is in 
law a refusal, if the mortgagee held under the lease, this nonpayment is -an 
unlawful act: but il he held under his mortgage, it is justifiable; and the 
court ought to presume every act lawful until its illegality is proved. 

The argument on the other side is, that as he once held under the lease, 
no mere nonfeasance shall be sufficient to transfer his right of possession to 
another subsequent title. But we are all of the opinion that Wright's never 
paying his rent, nor demanding his annual interest, during the term, con- 
nected with the lessor's never demanding the rent, nor paying any interest, 
and suffering Wright to enter for the purpose of foreclosing the mortgage, 
and nojt redeeming the same, is sufficient evidence of the lessee's election to 
bold under the mortgage, and of the lessor^s assent that he should so hold. 

According to the agreement of the parties in the case, the plaintiff mu3t 
be called. 

Plaintiff nonsuit. 

48. 
Church, libellant, v. Church, 3 R. 157. 

l^ibel for a divorce a vinculo matrimonii for the cause of adultery. The allegation wai, 
tliat the respondent within five years last past has deserted the libellant, and com- 
mitted the crime of adultery. 

By THE COURT . The charge is too loose. It is impossible tor the respond- 
ent to know, under such a general allegation as this, to what charge she has 
to answer. The allegations ought to be so certain and definite that the At- 
torney General may have the means of prosecuting the offenders. This of- 
ifence seems growing to alarming degree. The particeps criminis must be 
named, or there must be an averment that he is unknown to the libellant. 
The libel was afler wards amended. 

49. 
Hopkins, libellant, v. Hopkins, 3 R. 158. 

liibel for a divorce. The adultery was alleged to have been committed at Homer in 
the state of New York; and that appeared to have been the settled place of abode of 
the parties at the time. The libellant has since removed into this country. 

Parsons^ C. J. This is a question upon the construction of the statute. 
The true meaning of the provision under consideration must be where the 
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parties live at the time of the adultery committed. I agree with my brother 
Sedgwick in the case put by him of the criminal party changing his domicil. 
It would be an unreasonable constructioji to refuse an application under such 
circumstances. 

The only point we decide in this case is, that when the parties live in ano- 
ther state, and one of them commits adultery there, and the injured party re- 
moves into this state, and produces a libel for a divorce, such libel will not be 
sustained. The state, to which the parties belong, has jurisdiction, and will 
exercise it, if it appear expedient. Libel dismissed* 

50. 

Avery v. The Ikhabitants of Ttringham, 3 R. 160. 

Parsons, C- J. In this cause, after a verdict for tlie plaintiff*, the defend- 
ant's move for a new trial, and also in arrest of j.udgment. 

On the motion for a new trial we are called upon to decide a queslion of 
the first importance to the good order and peace of society, and to the best 
interests of our fellow citizens. The defendants' counsel insist that a con- 
gregational minister of any parish, regularly called, ordained and settled, ac- 
cording to the ancient usages of the country, and faithfully executing the 
duties of his office according to his capacity, holds his office at the will of 
his parish, who may remove him at their pleasure. The plaintiff's counsel 
contend that he holds his office for life, determinable on sufficient cause ex- 
hibited and proved before a proper tribunal. If the office be holden at will» 
the evidence rejected ought to have been admitted, and the action must he 
sent to a new trial, otherwise the verdict must stand. 

It is a general rule that an office is holden at the will of either party, un- 
less a difierent tenure be expressed in the appointment, or is implied by the 
nature of the office, or results from ancient usage. A consideration of the 
nature and duties of the ministerial office is important in determining its 
tenure. It is the duty of a minister to adapt his religious and moral instruc- 
tions to the various classes comprising his congregation. He ought there- 
fore to have a knowledge of their situation, circumstances, habits, and cha-* 
racters, which is not to be obtained but by a long and familiar acquaintance 
with them. 

Vice is to be reproved by him in public and private; and the more preva- 
lent and fashionnble are any bad habits, the more necessary is it for thefaitbt 
ful minister to censure them, and to rebuke those who indulge them. But 
if it be a principle that his office and support depend on ihe will of his peo- 
ple, the natural tendency of such a principle, by operating on his fears, will 
be to restrain him from a full and plain discharge of his official duties. And 
it may be added, that the same princip*le, by diminishing his weight and in- 
fluence, will render his exhortations and rebukes unavailing and ineffectual. 
And as it cannot be for the interest of the people to hold a power, probably 
dangerous, and certainly inconvenient to themselves, I cannot believe that a 
tenure at will, whence this power results, can accord with the nature and 
duties of the office. And it may be also observed, that, if the tenure of his 
office be at will, a minister, after a life of exemplary diligence in the exer- 
cise of his official duties, may, when oppressed with the infirmities of age, 
be removed from office and be dismissed to poverty and ^neglect. A conse- 
quence of this power in a parish will be the deterring of young men of in- 
formation and genius from entering into the clerical profession; and devolv- 
ing the public instruction in religion and morals on incompetent persons^ 
without talents, education, or any suitable qualifications. Thus an office* 
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which, to be useful, ought to attract our respect and veneration, will be the 
object of general contempt and disgrace. And an effect of this kind surely 
every good citizen would wish the laws to prevent, so far as the laws raay 
have power. 

But considerations of irresistible weight result fronrj the ancient usages 
established by our pious ancestors, and wisely continued to this day. 

In the settlement of a minister, the parish invite some candidate to preach 
on probation, that they may have an opportunity to judge of his qualiOca- 
tions, and that he may have some knowledge of the state, temper and prin- 
ciples of the people. If a settlement be agreed upon by both parties, it is 
the general practice of parishes not having parsonages, to grant a sum of 
money or o*ther property to the minister, exclusive of his annual salary, which 
is emphatically called his settlement. This name was derived from the uses, 
to which it was intended the money should be applied by the minister. With 
it he usually purchased in his town some domicil, where he might have a 
permanent abode among his people, and be conveniently situated to attend 
to all the duties of his office. 

But if the tenure of tiis office be at will, it is unquestionably at the will of 
either'party. The minister, therefore, if the parish can remove him at their 
pleasure, may, at his own pleasure, immediately after he has availed himself 
of the grant, abandon his office, and carry away his settlement, to the great 
loss and damage of the parish. The usage of granting a settlement is sat- 
isfactory evidence, that the tenure of his office is not at will, but that the 
mini:sterial relation must continue until it be dissolved for good cause. 

As an encouragement to settle ministers in new towns, where the-proper- 
ty of the inhabitants is not large, the practice of granting permanent settle- 
ments has been long confirmed by grants from the former Provincial Legis^ 
lature, and from the General Court of the Commonwealth. 

When new townships are sold, two rights are reserved by the government^ 
one as a parsonnge for the minister and his successors, and the other for the 
absolute use ofthe first settled minister and his heirs. Unwise indeed, and 
negligent must have been the legislature, in making this charitable provision, 
if the fiist minister, soon after his settlement, might resign his office at his own 
will, and retain for himself and his heirs the fruits ofthe public beneficence. 

But in forming my opinion I am not confined to inferences drawn from 
the practice of towns or parishes in the settlement of ministers, or from the 
intent of legislative grants. Before and since the revolution, this question 
has been considered by the courts of law, in many actions sued by ministers 
for the recovery of their salaries. And it has been the uniform opinion of 
all the judges, who have successively filled the bench of our highest Judicial 
Court, that when no tenure was annexed to the office of a minister by the 
terms of settlement, he did not hold the office at will, but for life, determin- 
able for some good and sufficient cause, or by the consent of both parties ; 
and many cases have been mentioned, where this opinion was declared. 
And no case has been produced or referred to, by the counsel for the defend- 
ants, where a diffisrent opinion has been given. 

The counsel" for the defendants have contended that, admitting the con- 
tract of settlement before the revolution was not at will, the constitution has 
altered the law; and that now the tenure of the minister must be at will. 
The part of the constitution relied on is the provision in the third article of 
the declaration of rights which secures to towns, &c. the exclusive right at 
all times of electing their public teachers, and of contracting with them for 
their support and maintenance. The argument is in this form : A town 
shall nt air times elect its public teacher, but if after one be elected, the 
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town cannot remove him at pleasure, then there will be a time when the 
town cannot elect a public teacher, the office being fulL 

This argument certainly will prove much. If the town, in the election 
of a public teacher contracts with him for certain number of years, by this 
construction it must hare a rig'htto break its contract solemnly made. A 
conclusion so unreasonable and unjust, it is supposed, the counsel for the de- 
fendants are not willing to admit. The fair and natural construction of this 
provision is, that a town, &.c. shall at all times, when it has no public teach- 
er, have the exclusive right of election, but no right to violate its own con* 
tracts solemnly and deliberately made. 

This article of the constitution has without doubt made some alteration in 
(he ecclesiastical establishments of the state. Under the colonial laws, the 
church members in full communion had the exclusive right of electing and 
settling their minister, to whose support all the inhabitants of tlie town were 
obliged to contribute. And when the town neglected or refused suitably to 
maintain the minister, the county court was authorized to assess on the in- 
habitants a sum of money adequate to his support. Under the colony char- 
ter no man could be a freeman, unless he was a church member, until the 
year 166^; and a majority of the church constituted a majority of the legal 
voters of the tov/n. After that time inhabitants, not church members, if 
freeholders,, and having certain other qualifications, might be admitted to the 
rights of freeman. In consequence of this alteration, a different method of 
settling a minister was adopted under the provincial charter. The church 
made the election, and sent their proceedings to the town for their approba* 
tion. If the town approved the election, it also voted the salary and settle- 
ment. Wiien the candidate accepted, he was solemnly introduced to the 
office by ordination, and became the settled minister, entitled to his salary 
and settlement under the votes of the town. If the town disapproved, and 
the church insisted on its election, it might call an ecclesiastical council; 
and if the council approved the election, the town was obliged to maintain 
the person chosen, as the settled minister of the town, by the interference of 
the court of sessions, if necessary; but if the council disapproved, the church 
must have proceeded to a new election. 

By the constitution the rights of the town are enlarged, if it choose to 
exercise them, and those of the church impaired. If the church, when their 
election has been disapproved by the town, shall unwisely refuse to make a 
new election, or the town, for any cause, shall abandon the ancient usages* 
of the country in settling a minister, it may, without or against the consent 
of the church, elect a public teacher, and contract to support him. And 
such teacher will have a legal right to the benefit of the contract, although 
fie cannot be considered as the settled minister of the gospel agreeably to 
the usages and practice of the congregational churches in the state. An 
adherence to these usages so manifestly tends to the preservation of good 
order, peace and harmony among the people in the exercise of their reli- 
gious privileges, it may be presumed that a departure from them will never 
be admitted by any town, but in cases of necessity. 

It has been objected that a minister holds his office at his own will, because 
bis town have no legal remedy, if he abandon his office, and therefore that 
he should also hold at the will of the town. The conclusion is certainly just, 
if the premises were correct. But a minister does not hold his office at his 
own will; and if he abandon it without cause, and without the consent of 
his town, the inhabitants may recover at law, such damages as they have 
sustained by his injurious conduct. In Cumberland before the revolution, 
Mr. Wiswall, a settled minister of the parish of New-Casco, in the town of 
F&lmouth, left his parish without its consent, and was ordained over the epis- 

9 
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eopal chureh in that tcnvn. The parish broucht an action againat hnn foi 
recover damageg for his leaving his office. 'J'l>cre was no objection made 
by the court, or the defendant's counseVto the actioa, a» not lykig hi such a 
case, but the cause went off from a vuriance between the declaration and 
the contract of settlement. 

It is further objected that the minister ought to hold his office at the will 
•f either party, because there is no jurisdiction competent to declare when 
Ihe office i»forfeitedrOr wlien the contract may bo dissolved; and that the 
custom of applying to an eccfesiastieil '^council may be rendered nugatory 
by either parly refusing to concur in the appointment. 

This objection deserve? a particular consideration. It is the duty of a 
minister to teach by precept and exacnpie. . If his example is vicious, he is 
worse than useless. Immoral conduct is then such misfbazance, as amounts 
to a fiirieiture ofhis office. I do not mean to include mere infirmities inci- 
dent to human oatuve, and to which an habitually good man is sometimes li* 
able. Negliijemie also, or a wilful and faulty neglect of public preaching, 
or of administering the ordinances, or of performinif other usual parochial 
duties, is such a non-feazanco, as will cause a forfeiture of the office. In 
either of these cases, or in both, the town may,, at a legal meeting, declare 
the office forfeited* assigning in their votes the causes of the forfeiture, and 
of their dismission. If the minister d» not resist no further question will 
arise: if be still claim the office, and sue for his salary^ the charges made by 
the town, as creating a forfeiture, are questions of fact properly to be sub- 
mitted to the jury. If they find the allegations true, the minister will not be 
considered as holding his office after the vote of ,dismissiou. If theallega- 
tions are false, justice requires that he shall recover his salary. These alle- 
gations the jury are competent to enquire into, and^on such enquiry ulti- 
natcly to decide. And doubtless tlvey would be willing to relieve a town 
from the burthen of supjjorting a vicious and unworthy minister, as they 
would to aid an exempkry and faithful one, in recovering his stipulated sal- 
ary. 

There are also objections to a minister founded in questions of doctrine 
and discipline. A town may sometimes desire a dissolution of tlie ministe- 
rial contract, from its im|)overishment, by a great part of its inhabitants an- 
nexing themselves toother denominationsof christians, or from other causes. 
A minister may also desire his dismission from various causes. In ali tiiese 
cases therefore, and also on charges of immorality and neglect in the minis- 
ter, the parties, if tl>ey cannot agree to dissolve the contract, uiay call to 
Iheir assistance an ecclesiastical council mutually chosen: and their advice» 
technically called their result, is so far of the nature of an award made by 
arbitrators, that either party conforming thereto will be justified. If in a 
proper case for the meeting of an ecclesiastical council to be mutually cho- 
sen, either party should, unreasonably and without good cause, refuse their 
concurrence to a mutual choice, the aggrieved party may choose an impar- 
tial council, and will be justified in conforming to the result. 

Thus a reasonable tribunal is^ established to decide on all cases of difficul- 
ty ami controversy between a minister and his people: a tribunal founded in 
ancient usage, resorted to in practice, and probably in many cases, but cer- 
tainly in one case, in which I was counsel, supported by the opinion of all 
the Judges of the Supremo Judicial Court. In the case of Fuller v. Th^ 
Inhabitants of Princeton, the inhabitants had charged the minister with op- 
position to the Ifidependonce of the United States, and with hostility to the 
principles of the revolution^ on the success of which depended the preser- 
vation of our civil and religious privileges. They stated that they had re- 
quested Mr* Fuller's concurrence in the choice of a mutual council; that 
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h^ TiTircasonably refused his concuri'ence; that therci!pon they called an e'^ 
parte council, who advised to the dismrssion of their minister; and that they 
had dismissed him accordingly, Mr. Fuller contended that he was always 
willing to submit the controversy to a mutual council. On this point evi- 
dence was given on both sides. The court in their direction to the jury, in- 
structed tFicm, that if they were satisfied, that the town had offered Mr. FuV- 
!er a mutua! council, and he frad unreasonably refused to agree to one, then 
the town was justified in proceedmg conformably to the result of an ex par- 
le council. But if they were satisfied that Mt. Fuller had always been wil- 
ling to submit the controversy to the result of a mutual council, then there- 
suit of an ex parte council, and Che proceedings of the town pursuaiit to % 
wece in law a nullity. 

Upon the whole view of the subject, I am entirely satisfied that the con- 
duct of tlie judge excepted to was perfectly right, 

I see no reason for arresting the judgment after verdict, for though there 
are informalities in the declaration, it appears there was a good cause of ac- 
tion, A title defectively set out is good after verdict, but not a title, which, 
in itself appears defective* 

The whole court concurring, there can be no new trial, and judgment 
must be entered according to the verdict. 

BoYNTON V. Kellogg, 3 R. 131. 

Barker, J. It appears from the declaration In this case that the plamtilT 
tiadbeen seduced by the defendant, and that pregnancy was the consequence 
of the seduction. ITiis of itself would degrade her in the estimation of the 
public; and the defendant wishes to avail himself of this degradation, a con* 
sequence of his own misconduct, to avoid the plaintiff's action, or to reduce 
die sum she may recover in damages. No argument can show the absurdi- 
ty of such a proposal in a stronger light than a bare statement of it, A 
gentleman, under pretence of courtship, pursues a lady to seduction, leaves 
her to suffer the pain and ignominy, which necessarily follow, and when she 
appeals to the laws of her country for a pecuniary satisfaction, even that, in- 
adequate as it is, is to be resisted or reduced by urging her ignominy, as a 
reason why she should not recover. To permit such a defence would be a 
reproach upon the administration of our laws. 

Parsons, C. J. concnrred, and observed that the doctrine laid down by 
Lord Kenyon, in the case cited for the defendant, was good law. In com- 
mon cases, where character is in issue, undoubtedly evidence of the public 
opinion is to be received. 

The only point decided in the case at bar is, that when, after a promise of 
marriage, a woman is seduced and deserted by her lover, in consequence of 
which she acquires a bad character, he shall not be permitted to avail him- 
self of that character, in mitigation of the damages, in an action brought 
by her for the injury arising from the breach of his promise to marry her. 

Judgment according to the verdict. 

52- 

CoocE ▼. GiBBS, 3 R. 196. 

Parsons, C J. Notwithstanding the defendant, by having taken the oath 
prescribed for poor prisoners, has been liberated from imprisonment on the 
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execution issued upon the judgment disclosed in this count; yet an action of 
debt lies on this judgment^ because the statute provides that it shall remain 
in force to all intents and purposes; but the debtor's body, his wearing ap- 
parel and tools shall not be liable to execution. 

Jn this case the writ commands the sheriff to attach the defend;! nt's estate, 
and to summon him to answer; and in the declaration the plaintiff has aver- 
red that the defendant has had the benefit of the poor debtor's oath. There 
is a demurrer to the declaration. The defendant has assigned several causes 
of demurrer. One is that the sheriff is commanded to attach the defend- 
ant's estate, without excepting his wearing apparel. This is an exception 
to the writ, the defects of which, when not apparent on the record, must be 
shown by a plea in abatement. But if the writ be bad and insufficient up- 
on the face of it^ the court may ex officio quash it. The defendant insists 
that the statute of 1784, chap. 28. prescribing the form of original writs, 
has not authorised the writ in this case; that pursuant to the statute, an ori- 
ginal writ in debt must be either against the estate and body of the defend- 
ant, or only a summons to appear, and that this writ pursues neither of the 
forms. 

The statutes have, in several cases, prescribed the outlines of the forms of 
several writs, but not of all the writs in use. Where the legal remedy sought 
by the plaintiff may be obtained by a writ conforming to these outlines, he 
must sue out such a writ: and if the writ he shall sue materially vary from 
those outlines, the court may ex officio abate it. But when the remedy he 
is entitled to cannot be obtained by any writ conforming, in its outlines, to 
these prescribed by statute, it has been the ancient and constant practice of 
the court to grant him a writ, by which he may obtain his remedy. Thus 
we have no form of writs of error, of review, cr of scire facias against bail, 
or of execution in dower, where a woman has been divorced a rtwcti/o; and 
yet when the remedy sought required any writ of these kinds, the court have 
always granted it. By an ancient English statute, the masters in chancery, 
whence all original writs issued, were authorised to form nev/ writs in new 
cases, that there might not be a failure of justice. In this stale that author- 
ity, when necessary, has been exercised by the court issuing the writ. Thus 
when an act passed, directing that an execution should not issue against the 
body of the sheriff when in office, the court altered the form of the execu- 
tion given by statute, so as to conform it to this act. By the constitution no 
representative shall be arrested and held to bail on mesne process, while at- 
tending the General Court, or eundo el redeundo; but his estate may be at- 
tached, and when the plaintiff would attach his estate to secure his debt, a 
writ of attachment may issue, by which the officer is commanded to attach 
the estate of the defendant, and to sum»non him. By law executions do 
not lie against the bodies or estates of executors or administrators, on judg- 
ments against them for the debts of the deceased; and executions have been 
made conformable to this provision of law. So by statute of 1783, chap. 
32. s. 9. writs of attachment shall run only against the goods or estate of 
the party deceased, in the hands of his executors or administrators, and not 
against their bodies. According to this section, auvl a former provincial 
law, of which it is a revision, writs have frequently issued, commanding the 
officer to attach the goods or estate of a person deceased, and to summon 
the executor or administrator. 

In the case at bar, if the plaintiff had sued out a common writ of attach- 
ment, against the estate and body of the defendant, the writ, on plea, might 
have been abated : if he had sued an original summons, by that he could 
not have secured the debtor's estate to satis(y his judgment. A writ there- 
fore in this form is the only writ adequate to the remedy, to which by law 
he is entitled. 
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tn a case like the present, the plaintiff having sued an attachntent in this 
special form, he has done right in showing the exemption of the defendant's 
body, in order to entitle himself to this special writ. If he had sued a 
common writ of attachment against the defendant's body and estate, it 
could not be abated, but by the defendant's plea; for the exemptions being 
in his favour, he may waive the benefit of them. If he had sued an origin- 
al summons, the writ could not have been abated; but the defendant, to 
avail himself of these exemptions, might have pleaded them, so as to eause 
an execution to issue, with tlie exemptions pleaded. But if the plaintiff 
has gratuitously inserted in his declaration allegations, which will entitle 
him to this special writ, it cannot give the defendant any cause of complaint. 

And the objection that, upon these principles, the plaintiff ought in his 
writ to have excepted frotn attachment the defendant's wearing apparel and 
his tools, does not appear to mc to have much weight It sufficiently ap- 
pears that the plaintiff is entitled to a writ of attachment against the defen- 
dant's goods or estate; and the precept to the sheriff must be con3trued to 
extend to such estate only, as is by law liable to attachment on this writ. 
Thus R fieri facias at common law is issued against the goods and cliattels of 
the debtor without any exception; but if the sheriff were to strip the debtor's 
wearing apparel from his body, he would be a trespasser, for such apparel, 
when^worn, is not liable to the execution. Also by the statute of 1805. 
chap. 100. certain chattels therein described cannot be attached upon any 
original writ, yet the writ of attachment i^ues in the usual form, without 
including an exception of these chattels. 

The causes of demurrer, which apply to the declaration, appear to me to 
be insufficient. It is enough, in a case like this, to allege the discharge in 
general terms; and if an alias execution had issued, and was not returna- 
ble, the defendant ought to have shown it. 

It is the opinion of the court that the declaration is good. 

53. 

TuE FIRST Massachusetts Turnpike Corporation- v. Field a>'d others, 

3R. 201. 

Assumpsit. The first count states that the defendants on the 4th day of May, 1798, 
contracted with the plaintiffs to make and complete a turnpike road from the house 

of Graves, in Palmer, to the house of Reuben Sikcc^iinTWilbraliam, by the 15th 

day of Septe:nber, 1798, in the manner specially stated in the count; and then al- 
leges that, although the defendants proceeded to make the road, they did not com- 
plete it agreeably to i heir contract. The second count is in<;{e6t7a/i«« a««umpi77 for 
monej' had and received. 

The defendants plead nsn assumpsit to both counts, upon which issue is joined; and 
having leave to plead double, they plead the statute of limitations to the first count, 
and the like plea to the second count. 

To the second plea to the first count the plaintiffs reply that the defendants did the 
work fraudulently and deceitfully, so that until a long time after the contract was 
to be performed, the breach of it was not discovered ; and that the action is com- 
menced within six j^ears after the discovery of the fraud. 

To the second plea to the second count Iho plaintiffs reply that the defendants made 
with the plaintiffs a like contract to that mentioned in the first count, and that they 
so executed the work that the contract appeared to be completed; and they falsely 
and fraudulently affirmed that they had completed the contract, and were thereupon 
paid by the plaintiffs the money mentioned in the second ceunt: that in fact the de- 
fendants fraudulently and deceitfully executed the work, and that the fraud was not 
discovered until a long time afler the payment of the money ; and that the action 
is commenced within six years aAer the discovery of the fraud. 

Demurrer and joinder. ^ 

Parsons, C. J. To support these replications, it must be coqnpetent for 
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the plaintiffs to avoid the statute of limitations by replying fraud in the de- 
fendants; and the replications must disdo^ a fraudulent transaction in thB 
<!efendants, by whicli the time, when the cause of action accrued, must have 
been fraudulently concealed from the knowledge of the plnintifls, until a 
period within six years before the action was commenced. The statute of 
limitations is a beneficial statute, when applied according to its true piinct- 
ples. It was made to prevent the delay of brinjring suils so long, that the 
defendant might have lost the evidence necessary for his defence. His wib- 
nesses may be dead, or absent, or their memories may fail, or his vouchers 
may he lost or mislaid. It was not the design of the statute to deprive a 
man of his just right, because of his indulgence in delaying to support that 
right by a suit at law. If therefore in an action of assumpsit the defend- 
ant has acknowledged within six years, directly or indirectly, that the plain- 
tiff's demand is just, this acknowledgment shall take the action out of the 
statute, upon the construction of law that such acknowledgment is evidence 
of a promise made within six years. 

Neither can the statute be considered as intending to protect any man in 
the quiet enjoyment of the fruits of a fraudulent execution of a contract, if 
the action be commenced within six years after the discovery of the fraud. 
The delay of bringing the suit is owing to the fraud of the defendant, and 
the cause of action against him ought not to be considered as having ticcru- 
ed, until the plaintiff could obtain the knowledge' that he had a cause of ac- 
tion. If this knowledge is fraudulently concealed from him by the defend- 
ant, we should violate a sound rule of law, if we permitted the defendant to 
avail himself of his own fraud. In chancery, where the statute of limita- 
tions is pleadable, as well as at law, it is a rule that the statute is no plea to 
a bill charging a fraud, if the bill be filed within six years after the discove- 
ry of the fraud; 3 P. Will. 143. We are therefore satisfied that the plaintiff 
may reply fraud to a plea of the statute of limitations, and avoid the plea. 
Tlie principle is admitted in the case of Bree v. Holbech. 

The next question is whether the plaintiffs' replications (for they are sab- 
fitantially the same) disclose a fraud in the defendants, sufiicient to avoid 
their pleas of the statute of limitations. It appears that the defendartts 
contracted with the plaintiffs to make for them, within a limited time, a turn- 
pike road between the termini stated in the contract; that the road was to 
be made on a firm foundation; that suitable materials were to he used; that 
the work was to be faithfully executed; that the defendants proceeded to 
make the road, but that they made it on a bad foundation, used unsuitable 
materials, and unfaithfully executed the work; and that they fraudulently and 
■deceitfully concealed the bad foundation, the unsuitable materials, and the 
work unfaithfully executed, by covering the same with earth and smoothing 
the surface, so that it appeared to the plaintiffs, and to their directors, that 
the contract had been faithfully executed. From the view of the allegations 
in the replications, which, if well pleaded, the demurrers confess tobetrue^ 
it is certain that the contract was of such a nature as to admit a fraudulent 
and deceitful execution, and that the fraud was in ftict concealed from the 
knowledge of the plaintiffs. 

I am therefore satisfied, although the plaintiffs' cause of action mention- 
ed in the first count literally accrued at the time when the contract was to 
bave been executed, and the one mentioned in the second count accrued 
from the payment of the money mentioned in their second replication, yet 
that these causes of action were fraudulently concealed by the defendants 
themselves from the knowledge of the plaintiffs until long after, and that the 
plaintiffs brought their action withiii six years after the fraud was discover- 
ed. The necessary inference is, that the fraud of the defendants, disclosed 
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in the replications of the plaintiflfs, is sufficient in law to avoid the statute 
of limitations pleaded in the defendants' bars, and that the plaintifTs' repU- 
cations are ^ood. 

Replications adjudged good^ 

54. 

Haykks et ux. v. Morgan, 3 R. 208. 

Parsons, C. J. The defendant files his exception to an order of the 
Judge made in the course of the trial granting the plaintifl^ leave to amend 
jheir declaration without the payment of costs. 

The former part of the fifth section of the act authorizing exception?, 
provides that any party aggrieved at any opinion, direction, or jwdgmcnt of 
the justice, in any acfion or process, may ji liege exceptions to the same, at 
the term of the said court when such opinion, direction, or judgment shall 
be given. By the latter part of the section, power is given to the court to 
enter judgment when it shall appear that any exceptions made in or after the 
trial are immaterial or intended for delay. Taking the whole section to* 
gether, it is manifest that exceptions may be made for causes prising during 
the trial, or from the rendition of judgment; and not for causes arising from 
any order of the court made in a cause preparatory for trial. An order for 
amending a declaration, although it may happen to be moved for during the 
trial, yet as it may be made at any time before the trial, is not a cause for 
filing exceptions. It is like a rule for bringing money into court, or to plead 
double. And if the rules for granting amendments are made absolutely 
against law, and the adverse party is entitled to relief, it must be obtained by 
writ of error. Judgment therefore niust be entered according to the verdict. 
Although the legality of granting the amendment without costs is not now 
before the court, it may not be improper to observe on this subject, that at 
the common law very few amendments are authorized, and those when there 
was something in some part of the record by which to amend. The authori- 
ty of this court to order amendments is derived from statutes. The statute 
of n8'2, c. 9, ^ 4, impowers the court to make rules respecting modes of 
trial and the conduct of businesdiat their discretion, so that the same be not 
repugnant to law. Amendments m.iy therefore be the subject of the general 
rules of the court. By the statute of 1784, c. 28, s. 14, a general power is 
given to the court to order amendments on motion, without limiting the dis- 
cretion of the court, as to the nature of the amendment, or the terms on 
which it may be ordered. The court heretofore have considered that an 
amendment by which the plea was so changed, as to alter a plea of the case 
to a plea of debt or trespass, was not within their discretion; for then it 
would be a different action. So in a writ of entry, to alter the writ and dec- 
laration to make it a writ of right, has been refused. So to file a new dec- 
laration for a new cause of action, not contained in any of the original 
counts, has been refused. But all amendments of declarations consistent 
.with the nature of those originally made, and for the same cause of action, 
are within the statutes. 

This discretion of granting amendments ma} be limiiodas to the time and 
the terms by rule of court, which is a law, until it be rescinde^l or altered. 
The rule on this subject was made at Concord term, 1780, Under this rule 
the plaintiff may, in all cases, except after joinder in demurrer, amend his 
writ and declaration, on paying costs, or agreeing to a continuance, at the 
defendant's election. In these cases the plaintifif has now a ri^ht to amend 
as of course upon those terms; and the discretion of the court is so far limit- 
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ed, that thd amendment ought not to be denied. But the court may not- 
withstanding gnnt amendments in the same or in other cases, and upon other 
terms, according to its discretion, until it shall be further limited by some 
new rule. 

The discretion of tho court in ordering amendments, may be exercised as 
fully when the court is holden before one justice, as when it is holden before 
three or more justices: and the exercise of this discretion improperly in a 
case within it, is not more subject to tho correction of the court at a subse- 
quent term when holden by one justice, than when by three or more justices. 

Whether it can be corrected, or the party aggrieved be relieved on error, 
cannot be regularly determined, until the question is before us by writ of er- 
ror, if the party should be advised to sue out auch writ. 

55. 

Brown v. Bull, 3 R. 21 1. 

. Parsons, C. J. It appears that the defendant had been employed by the 
promisee to sell tickets for him; that on an account stated by him there ap- 
peared to be due the sum mentioned in the note; and that the note was given 
for that sum: and it being agreed by the parties that the defendant may have 
the same defence in this action which he could have if the promisee were 
plaintiff, be offered to give in evidence that the account stated, according to 
which the note was given, made the balance too large by $118,25, which 
sum ought to be deducted: that he was authorized to sell the tickets on cred- 
it : and that on that sale there was a loss of that sum, for which he had 
not credit in the account. To prove these facts he relied on a memo- 
randum on the account stated to prove the loss; and he offered a letter of the 
promisee, which is in the case, to prove that he was authorized to sell on 
credit. The judge rejected this letter as irrelevant, and for this cause the 
first exception is filed. 

Upon looking into this letter, we arc not satisfied that it contains a suffi- 
cient authority to sell on credit at the risk of the managers; nor does it ap- 
pear that the defendant considered it to contain such authority; for he frankly 
appeals to the liberality of the managers or proprietors as to any loss he 
anticipated: but which he produced at the trial no evidence that he had hnally 
sustained. 

In the course of the trial, the defendant, to prove payment of $40 in part 
of the note, gave in evidence a payment of that sum to James S. Dwight to 
be paid over to the promisee or his attorney: that the attorney was Jonathan 
Dwight, jr. a brother of the said James: that at the time of this payment 
the attorney had the note in his custody: and that the two brothers kept their 
cash accounts together, and not separate. Jonathan Dwight jr. swore that he 
had no knowledge that the same money was ever received by him as attor- 
ney, or ever came to the use of the principal. This evidence the judge di- 
rected the jury was not sufficient to prove payment of the $40 to the promi- 
see. Add for this direction the second exception is filed. 

As to this last exceptioa we are likewise satisfied that the direction was 
right. To make the case the stronsfest for the defendant the evidence will 
admit, it appears that the principal had appointed anattorney with authority . 
to receive this money. This attorney was in partnership with a third person 
as to other matters; but the third person had no concern or power in the 
attorneyship. The defendant pays the money to this partner of the attor- 
ney, and there is no evidence that the money ever came into the hands of the 
attorney or his principal. Certainly this cannot be evidence of payment to 
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tile principal. The defendant paid the money to a third person, who had no 
authority to receive it, and who is accountable for it to the defendant. 

It is the opinion of the court that the defendant take nothing by his ex- 
ceptions. 

66. 
Langdon v. Pottbr and others, 3 Rep. 215. 
Trcspafls quarc ctattsum /regit. 

Parsons, C. J. The plaintiiF, to prove his title to, and possession of, the 
locus m ^tco, gave in evidence an execution issued on a judgment recovered 
by him against Potter, and the return thereon . By the return it appears 
that on the l7th of June, ISOl, the execution was duly levied on the land of 
Potter, which included the place where, &.c. and of which Potter was in 
possession: that seizin and possession were delivered to the plaintiflT, and the 
execution was duly returned and registered. On this execution the plaintiff 
rested his cause, no objection being made to his not producing in evidence 
the judgment on which the execution issued. The defendants proved that 
Potter was in possession of the place where, &c. twenty years before the 
levy, and, notwithstanding the levy, had continued in possession thereof ever 
since; and they contended that the execution and return wore not sufficient 
evidence of the plaintiff's possession to support his action of trespass. 
The judge wa:* of a diflTerent opinion, and agreeably to his direction the 
jury found a verdict for the plaintifF. To this opinion and direction of the 
judge the defendants except and move for a new trial. 

The objection to the sufficiency of the plaintiff's evidence is founded on 
the position that the levy of the execution and its return and registry do 
notamotint to an actual livery of seizin and of possession, to enable the 
plaintiff to maintain trespass against the defendant Potter for continuing his 
possession; but that the plaintiff, after the levy, ought to have made an ac- 
tual entry, before he commenced his suit. And this position is supposed to 
be justilie<l by the principles of the common law, which apply to the extent 
of an- EUgU on a moiety of the debtor's lands. For the sheriff returns on 
the Elegit that he bad delivered a moiety of the lands to the plaintiff, which 
delivery docs not give the plaintiff the actual possession, but only a right of 
entry and of possession. 

In the levy of an execution on lands two things are to be considered: the 
authority of the sheriff, and the rights of the plaintiff resulting from the le- 
gal exercise of that authority. In the case of an Elegitf the plaintiff's right 
under the extent is correctly stated in the objection; and this right results 
from the authority of the sheriff, and from the manner in which it is exerci-' 
sed. It is the sheriff's duty to impannel a jury, who on oath enquire what 
freehold lands the defendant holds within his bailiwick, and fix the yearly 
value of them. When the jury have ascertained the lands, and appraised 
their yearly value, the sheriff delivers just one moiety according to that ap- 
praisement, to the plaintiff, to hold until out of the annual profits, as valued 
by the jury, he receive his debt and interest. The inquisition is then return- 
ed and entered of record in the court whence the Elegit issued. If the 
sheriff had in fact put the defendant out of, and the plaintiff in possession 
under the inquisition, which seems anciently to have been the practice, it 
was supposed that the defendant had no remedy, if the sheriff's proceedings 
were irregular, but by moving to set aside the inquisition, because the plain- 
tiff was in possession by a title on record. The rule was therefore establish^ 

10 
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•<] that the deliferjr bv the sheriff of the lands to the ptarntiflT, was a ccmjAeim^' 
execution of his authority without dispossessing the defendant ; and that the 
piaintiff's right was a right, of entry and of possession. The plaintiff har- 
mQ ibid righs might bring an ejection'e Jinfim ViTn\ eject the defendant; or he 
might enter peaceably and retain the possession without being considered as 
a wrong doer. For every nr>an havins; a right of entry mio lands mayiiisserl 
that right, so that he does not commit such acts of rioJence as will subject 
him to a criminal prosecution. And this lule, intended to protect the de* 
fendant from iwi illegal disipossession, does no injury to the plaintiff. For, 
whether he enter peaceably and retain the possess^iony or whether he enter 
under an Habere facias po^sscssionetHy from the time of the entry he shall 
hold the lands until his debt with interest is paid out of the rents and profhs. 
Tiie postponing of his entry does not, there fare, lessen the fynd, out of 
which his debt is to bo paid. 

Let us now advert to our statutes, n>akiDg real estate liable to pay debts, 
aod providing for the taking of it in execution. 

The execution mny be levied on all the freeliold estate of the defendant; 
and in one case on the rents and profits. 

When the execution is levied on real estate, all the dcfendint's title to, 
and interest in the estate is transferred to, an^ becomes the property of the 
plaintiff^ at a reasonable appmisenoent of the value. In levying the esecu* 
tion the sheriff proceeds without the intervention of a jury. The plaintiff 
shows him certain lands as t}>e estate of the defendant, and directs the sher- 
iff to satisfy the execution l>y a levy on those lands. Three freeholders 
are then selected, one by the }>Iaintiff, and two by the sheriff, if the delend- 
aot neglect to choose one, which he may do. Tiiese freeholders on oath, ap- 
praise the land, or so n).uch thereof as is equal in value to the execution 
and the charges of levying, describing by metes and bounds the land thus 
appraised. The odicer is then ex(>ressly (lirccte<l to deliver possession and 
seizin of the appraised lands to the creditor. It is also provided that the 
execution when returned and registered, pursuant to the statute, shall make 
as good a title to such creditor, his heirs and assigns as the debtor had 
therein. 

The creditor, therefore, is the purchaser of the estate for the full value 
according to the appraisement of it by disinterested fieeholders; he has 
the possession and seizin of it, and his title is as good as the debtor had. 
Although there may be a concurrent possession, there cannot be a concur- 
rent seizin of lands: and as livory of seizin is made to the plaintiff, the. de- 
fendant can no longer continue seized, and he only being seized, the posses- 
sion must be adjudged to be in him because he has4he right: and having the 
actual and rightful possession ho is immediately entitled to the profits against 
the defendant. If the defendant shall notwithstanding continue his former 
possession, it will be an injury to the possession of the plaintiff, wlio may 
maint?iin trespass tor that injury. This conclusion results from construing 
the statute according to the natural import of the words. But justice to 
the plaintiff requires this construction. He has purchased and paid for the 
land in the state it was in with all the croj)3 growing at the time of the ap- 
praisement, and his execution is satisfied. To consider him, therefore, as 
not actually seized, and entitled to receive the profits by force of the levy, 
but driven to an action, if the defendant choose to resist his entry, will be 
to deprive him of the profiis, for which he has paid, and to permit the de- 
fendant to receive them, after he had received a valunble consideration for 
them: and for this injury the plaintiff must be remediless, or seek a reme- 
dy by a suit at law to recover damages. When we look into the terms, on 
which the debtor may redeem his land, it is manifest that the sUtute con-. 
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templalcd the creditor a3 in the immediate reception of the profits. For 
the debtor to redeem miwt pay to the creditor, or to the tenant in possession^ 
within a year from the ievy, the debt and interest to^ctiier with the -charges 
«tid expenses of repaiting and improvintr the estate, ideducting ihe rents «nd 
|>rofits th«t may have been received. This provision freoossartly supposes 
^je creditor or his tenarit to be in possession, that he may have repaired ^nd 
improved tlie estate, and that having received the rents and profits, he must 
account for iheni towai-ds the expenses nf repairs and improvements. There 
is also express provision made to turn a stranger to the execution out of 
possession, who is in under tlie defendant, wlieii the execution is levied on the 
rents ^nd profits, if he refuse to attorn and pay the rent to the creditor; and 
in thai case to give possession to the creditor, k seems difiicuR to doubt- 
the intention of the legislature, for language cotild not in:»ke it more plain. 

By tlie statute of r?88, c. 51, it is enacted that when an exectitor or ad- 
'ministralor shall have lands set off to discharge any execution, the execu- 
ttH* or adrainistrirtor shall be seized and possessed of the real estate so set off 
to the use of such person as would have been entitled to tlie money, bad the 
execution been satisfied with money. And the court of probate may-mako 
distribiitioii ll»ei«of as personal «i9tate. 'In this statute, nmde in part mo/e- 
rim, the provision is express that the executor or administrator shall be seized 
and possessed of the estate setoff And no reason can be assigned why 
an executor or administrator^ suing m outer d%'oii^ shall be deemed seized 
and possessed, and not a ci>editor suing in his own right. 

It may, however^ -be objected, that this construction of the statute will be 
inconvenient, for the sheriff may iery the execution on laiids4K>t the defend* 
ant's and under ^dor thereof wrongfully dispossess the right ow:ner. Wl^ea 
the construction of a statute is dotibiful, an arguuient from inconvenienca 
will have weight. The construction of the statute, which we arc now con- 
isideiing, is not doubtful, but very clear; and besides, the inconvenience sug- 
|rested, if it ever arise, cannot arise in this case, for the judgment debtor was 
the tenant of the land. 

Our opinion is, that when an execution is regularly levied on lands of 
the defendant, and duly returned and registered, and seizin and possession 
delivered by the sheriff to the plaintiff, he may, by virtue of tjie seizin and 
liossession sodelivered, maintain either' a real action counting on his own 
seizin, or be may maintain trespass against the defendant, who shall continue 
liif possession after the levy without the plaintiff's consent 

Judgment according to verdict. 

57. 
RicB V. Stearns ct al, 3 R. 225. 

Anumptit by the indorsee of ft promis9ory note a^ftinst the promisoiiu The note was 
originally made payable to Jonatlian Symondt er hjs epdcr,wli« indorsed it to Uie plain- 
tiff in these wordi*. ^ For value received I order the contents of this note to be paid 
to Merrick Rice at his own risk.*' 

Parsons, C J. The interest of Symonds must depend on the effect of 
his indorsement. 

A security negotiable in its creation must, during; its negotiation, preserve 
its negotiable quality; otherwise, when assigned, the assignee would held a 
contract by the assignment different from the contract assigned. It is for 
this reason settled that a negotiable note indorsed in blank, or by a direction 
to pay the contents to A. B. omitting the words ** or his order," is further 
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negotiable by the holder under such indorsement. It is also settled tbst 
when a negotiable security is indorsed, ^' pay the contents io- my use^" or '^ta 
the use of a third person," or " carry this bill to the credit of a third per- 
son," such &n indorsement is not an as^signmcnt of the sccui*ity, but is only 
an authority to pay the money agreeably to the direction of the indorsement 
There are other restricted indorsements also made: As ^^ pay the contents to 
A. fi. only." Whether this indorsement is only an authority to A. B. to 
receive the money for the use of the indorser, or for his own use, if made 
for value received, or whether in this last case the restriction is not void, 
and A. B. may further negotiate it, seems not to be settled If tlie property 
of the note be vested in A. B., perhaps he will hold it with its negotiable 
quality, notwithstanding the restriction. But of this we give no opinion. * 

The case at bar is a i*estricted indorsement of another kind, and which in 
practice is very common. The promisee of a negotiable note indorses it to 
a third person, or his order, for value received, stipulating that the indorsed 
is not to be responsible if the maker does iK>t pay it. li^ notwithstanding 
this stipulation, the indorser is answerable, if the maker do not pay the note, 
then the witness, Syraonds, is interested, and ought not to have been sworn. 

Upon consideration, we are of opinion that the promisee, indorsing the 
note under this express stipulation, is not eventually holden to pay. the note, 
if the maker should not. As the- promisee had the property of the note, he 
might dispose of it on what terms he pleased, with the assent of the purcims* 
er, and the latter cannot complain of the necessary effect of his own agree- 
ment: and the indorser cannot be charged upon his own contract, directly 
against the express intent ol it. If this opinion is correct^ Symonds, after 
this restricted indorsement, had no interest in the event of the suit, and was 
a competent witness. 

Another point of some importance arises, which involves the question, 
whether by this restricted indorsement the property of the note passed to 
the endorsee, so that he may sue upon it in his own name. If the restriction 
applied to the quality of the contract, so aa to render a negotiable security 
no longer negotiable, there would he some difiiculty in allowing, consistently 
with legal principles, an indorsement of thi? effect, to operate as a transfer of 
the note. But this is not the effect of the restriction: the note remains nego* 
tiable in the hands of the indorsee, although he has no remedy against the in- 
dorser;* and in whose hands soever the note may come, the maker is still liable 
according to the terms of his original contract to pay to the promisee or his 
order. The note therefore being the absolute property of the plaintiff, and 
Symonds being a competent witness, the verdict tnust stand; and judgment 
be entered accordingly. 



68. 

Barnard v. Harrington, 3 R. 2^8. 

In trover the writ must abate by the defendant's death: and the executor is not com' 
pellablo to come in and defends 

By the Court. Without giving any opinion as to the second count, it is 
very clear that the executor cannot be compelled to defend an action for a 
tort, as trover unquestionably is. The writ is abated by the death of the de- 
fendant» 



59. 
Chask kt al. y. Lincolk, 3 R. Sd7. 

Thg Court observed that the legislature, in requiring three 8ubscribin||r 
witnesses to a wil!, did not contemplate the mere formality of signing their 
names. An idiot might do this. These witno.sscs are placed round the 
testator to ascertain and judge of his capacity, and the heir has a right to 
insist on the testimony of all the three witnesses to be given to the jury. 
(Powell on Devises, 69, 70.) They must therefore all be produced, if living 
and under the power of the court. If it be impossible to procure any one 
of them, the court will proceed without him ex nectssiiaie rtu But no suck 
impossibility appears in this case. For any thing that appears^, the absent 
witness might, with due diligence, have been found, and summoned. The 
not producing of him may lead to a presumption that his testimony, if pro- 
duced, would be unfavorable to the probate of the will. At any rate, the 
rule is too important and too explicit to be dispensed with on light grounds. 
And they refused to examine the two witnesses produced. 

The appellants afterwards waved their right to the production of the third 
witness; and the decree of the court below was afterwards affirmed. 

60. 

LSB V. BOARDMAN, 3 R. 23S. 

The defendant subscribed the policy declared on: and the plaintiflT was interested in 
the ship and freight to a greater amount than the sum by him insured. The ship 
sailed from Boston on iier voyage, December 1 5th, 1B04, and arrived at Sumatra, 
from whence she sailed July 2^d, 1805. with a cargo of pepper, bound to Lisbon or 
eome other port in Europe, for the purpose of selling her cargo. When within three 
daye sail of Lisbon, site was ca}>tured by a British frigate, and a prize master and 
crew put on board, who carried her to the Bermudas, wJiere the ship and cargo wer« 
libelled in the Vice Admiralty Court as prize. In May, 1806, trial was had, and fur- 
ther proof ordered. In August following, after another hearing, both f^hip and cargo 
were decreed to be restored to the master; who under direction from the supercargo 
proceeded to New York, at which place he arrived on the Slstof said August. The 
cargo was there landed in good order, and full freight received by il^e supercargo. 
The ship was libeled and snld for the payment of the wajres due to the seamen. 
The first advice of the capture was received by the plaintiff in a letter from the super- 
cargo, on the 21 Ft March, 1806, On the 25th. of the same month, the plaintiff offer- 
ed to abandoo all his interest in the ship and freight to the defendant and the other 
underwriters, wtio reilised to accept it. the plaintiff never afterwards gave any di- 
rections refipecting the property, but always referred the fluporcargo Co the underwri- 
ters, who declined any interference. 
The writ in this case was sued out and dated July 24th, 1806. hut was not served on 
the defendants until the l-SUi of September following, which wai after the arrival of 
the ship at Now York. But it was agreed that this delay was owing to some ar- 
rangements attempted to bo made between the plaintiff and the underwriters, and 
particularly an agreement on ihe part of all the other underwriters to be bound by 
the event of this action, which wa« not acceded to by the whole number of the un- 
derwriters, until the day on which the writ was served on tlie defendant in this case. 
If upon these facts it should be the opinion of the court that the plaintiff was not enti- 
tled to recover anything of this action, he wasto.become nonsuit, and the defendant 
recover his coi^s ; if the court should be of opinion that the plaintiff was entitled to 
recover as for a total loss, the defendant was to be defaulted, and judgment entered 
for the plaintiff accordingly: And if the opinion of the court should bo that the 
plaintiff wa« entitled to a partial loss only on vessel and freight, or either of them 
the amount of ^uch partial loss was to be ascertained by assessors to be appointed, 
by the court, according to such principles as should be prescribed by the court, and 
judgment accordingly. 

Parkizr, J. Upon this state of facts the plaintiff claims to reco^et ^sik 
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for a total loss of ship and freight, upon the ground that his offer to abandon 
on the 2oth of March, while the ship was actually in possession of the C8p«> 
tors, and under legal process in the admiralty court, vested in him a perfect 
riiiht to recover, which could not be impaired by any subsequent event not 
Hriihin his agency or control, and not produced by his consent. 

The defendant denies that there ever was a total loss; but if there was, 
t:ontends that the acquittnl and restoration of the ship, her safe arrivnl at 
New Yoik, delivery of her cargo, and earning freight, are facts which change 
the total into a partial loss* for which only, he says, the plaintiff can recover 
in this -action. And he contends this with the more confidence, because he 
«aysthat all these facts happened before the commencement of the plaintiflT^s 
action, the writ not having been served until the 15th of Scpteniber, although 
it appears to have issued some time before. 

On the question made by the counsel, whether the actual suing out of the 
writ, or the service of it, was the commencement of the action, no opinion 
need be given; as the decision of this cause rests upon a principle which 
renders a settlement of that question unnecessary, 

IMiat the capture of this ves?el as prize, carrying her out of the course of 
her voyage, ami libellins her as prize, gave the insured a right to abandon 
durin<; the existence of those facts, and to claim for a total loss of ship and 
freight, can admit of no doubt. The only arirument assumed by the defend- 
ant's counsel upon this point i?, that there facts having happened through the 
intervention of a power in amity with the United States, they do not consti- 
tute a capture in its technical sense, and that the ordinary consequences of a 
capture cannot flow from them. 

But whether there was a technical capture or not is immaterial in the pre- 
•sent question, it beini» well settled that any detention by princes, by embargo 
or otherwise, gives the insured a right to abandon and claim as for a total 
loss, as well as a capture by enemies. (Marshal, 48.*'i.) 

I^ut it seems also well settled that facts like those agreed in the present 
case do, between insurer and insured, constitute a capture, and draw af\er 
them all the consequeRces of a capture. ^ 

English and other foreign writers place the taking of a neutral ship upon 
the same footing, as it respects a contract of insurance, with a capture by an 
enefny in open war. 

F(n* any loss occasioned by capture, whether lawful or unlawful, and 
whether by friends or enemies, the insurer is liable. He is also liable wheth- 
er the property in the thing insured be changed by the capture or not. (Mar- 
shal, 4i3, 432.) 

If a neutral ship be taken and carried into the port of a belligerent, under 
pretence that she belongs to the enemy, or is laden with enemy's goods, this 
is a capture, because it is done as an act of hostility: and if she be after- 
wards restored, still it must be considered a capture. (EmerigOn Tom. 5.17.) 
The assurer is held, whether the capture be just or unjust, whether it is 
caused by hostility or be for plunder; for in whatever manner it is done, it is 
a marine accident or peril of the sea; and the insurer is held for all perils of 
the sea. (Pothier.) 

Valin, ."^Iso, in his cornmentary on the 26th article of the Ordinance of 
Louis XIV, says, the assurers are answerable, not only for captures made by 
enemies, but even for those which are unjustly made by friends, whether al- 
lies or neutrals; in one word, for all captures made by reason of hostility, 
robbery or otherwise. 

The taking of this ship being with the intention to make prize of her, as is 
proved by her being libeled as prize, and as is agreed in the case, there can 
be no pretence but it was a capture within the principles laid down by the 



SsPTXMBfift TXRM, THojLSOJMKy 1807» 79 

•mineni writers before cited. This capture constituted a total loss of vessel 
and freight; if the insured chose so to consider it, durinsr its continuance, by 
abandoning his interest therein to the underwriters. Had he neglected to 
abandon, until after the restoration of the ship to the master or supercargo, 
he would have waved his right to consider the capture a total loss. But it 
appears here that the offer to abandon was during the detention of the ship 
by the captors, nnci while she was under admiralty process. His ri^ht there- 
furc became vested, and was perfect: and the only question which can admit 
of an argument i^ whether the subsequent restoration, without any act on 
his part showing an ir.tention to wave the right aequired by the abandonment 
ahalJ change this total into a partial loss. 

And here the defendant contends that as the ship was restored to the mas- 
ter, who under the direction of the supercargo navigated her to New York, 
where she safely delivered her cargo, and earned her freight, before the com- 
mencement of this action, the loss, if ever total, had becc me partial; and 
that according to Lord Mansfield's doctrine in the case of Hamilton v. Men- 
des, the plaintiff ought to recover only for the damage actually sustaii^ed. 

The doctrine thus advanced by Lord Mansfield is less accurately stated, 
than was usual for that great man upon subjects of this nature: and indeed^ 
if true in the sense assumed by the defendants, niilHates with principles 
which he has established with much more precision, and greater strength of 
reason . 

It should be remembered too, that in the ease he was then considering 
there was no abandonment, until the temporary restraint upon the «hip had 
ceased, and she had resumed the cour?'e of her voyage, and indeed nearly 
terminated it. The doctrine contended for by the assured in that case was, 
that the capture alone, without condemnation and without abandonment dur- 
ing its continuance, wa^ a total loss. This doctrine he entirely and ju^^tly 
discountenanced; and then expressed his doubts, whether to entitle the plain- 
tiff to recover: the loss should not continue total up to the time of thecoin-* 
mencement of the action. It does not appear, that had there been an aban- 
donment while the capture continued, he would not have considered the total 
loss as continuing. Indeed I sec nothing in that case, from which it is to be 
inferred that a vested right does not accrue to the insured after the abandon- 
ment in case of capture, although the vessel be afterwards restorpd. 

It appears to be petfectly well settled, taking the whole course of En- 
glish authorities upon the subject of insurance into view, that whenever a 
total loss, in the legal contemplation of the phrase, has accrued, an aban- 
donment orof!erto abandon by the insured, gives a vested right to cLiinfor 
such total loss, and throws thi; property upon the assurer. 

It appears also that in such case the master, or whoever lias charge of 
the property, becomes instantly upon abandonment the agent of the assurer, 
that the earnings of the ship belong to him, and that, where the cargo is in- 
sured, the rise and fail of the market is at his hazard, and to his benefit; so 
that, upon abandonnient seasonably made or offered, the only question would 
seem to be, whether a li^Ut to abandon existed at the time; and if it did, the 
relation of the parties to the property is fixed by that act, unless where the 
assurer does not accept, and the asbured waves his right, which has not been 
done in this case. 

If this doctrine be not true, but the rights of the parties are held to be 
. uncertain and fluctnatin<r ailera re^rular abandonment under ciiciunstances, 
which by the laws of insurance constitute a total loss, there seems to be no 
reason why the commencement of the action should be fixed upon a period 
when this uncertainty is to cease, rather than the time of rende.rinsf tlfe ver- 
dict; for until then, if it is upon principles of equity, tlie door is kept open, 
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and there iff opportunity for an equitable .ndjustment. But how great the 
incon?enience would be to the public, and to the parties to the contract, that 
the degree of responsibility of the insurer should not be known until the end 
of a lawsuit is attained, must be obvious to every one who considers the 
ianportance of having some legal owner of the property abamloned, to pre- 
vent its waste and destruction. In the mean time it is out of the power of 
the assured to calculate with any certainty upon the extent of hii funds: his 
commercial enterprise will be checked, and his plans embarrassed and de- 
feated. 

For these reasons, we are all of opinion that the interest of commerce, as 
well as that of the contracting parties in a policy, require that some period 
should be esfablishedy at which the right of the insured to his indemnity, and 
of the assurer to the property, should be fixed : and we think we arc clearly 
warranted by sound principles^ io fix the time of abandonment at that peri-- 
od. 

No case, to our knowledge, has occurred in England precisely establishing 
this point, though the principles adopted there must lead to this conclusion^ 
whenever a case happens, which will reqOire a specification upon this sub* 
ject. Indeed the principle seems to be fully admitted in the case of Kemp 
&. al. V. Vignc, (I Term R. 304; Id Mass. 102.) where Lord Mansfield 
himself says that a temporary capture is such a total 4oss, as that an insured 
upon interest is warranted in abandoning at the time, if he please. Now no 
case has beeil ciled, which shows that after an abandonment rightfully made, 
the assurer can resist the payment of a total loss. 

Emerigon, before cited, shows that the abandonment under such circum- 
stances is the proper test of the*assured's claim. His words are, ^* If upon 
a total loss hap|iening, the ship be abandoned, but afterwards arrive safe, or 
otherwise recover her liberty; the insurer shall nevertheless satisfy the insur< 
ed as for a total loss; but then they, that is, the insurers, are entitled to all 
benefits of the voyage." 

This is all that is contended for by the plaintiff in the present aeticn; and 
he seems to have made good his claim. 

A case was lately decided in the Supreme Court in the state of Pennsyl- 
vania, which presented the same objections, besides others more forcible, 
against a recovery for a total loss, as we find ill the case before us: but they 
did not prevail; and the principle we have now decided was unanimously as* 
sented to by the Judges of that court. 

We see no difficulty in the application of this principle in relation to the 
rfiip or to the freight: the abandonment applied to both, and the ease does 
not show any act of the assured amounting to a waver of his rights as to 
either of the subjects of the policy. Judgment must therefore be for a total 
loss both of vesael and freight. 

61. 

Wakefield v. Lithgow, 3 R. 249. 

Caf6 against the de^Ddsnt, as shftriff of tho County of Kennebeck for not rotarmpg 
tn execution, and for not paying over to tho plaintiff monies received by him in 
satiiffaction of th« execution af\cr the return day. 

The action was tried by review at the last July tornn in this county, before Parsons, 
Chief Jastioe, and a verdict found for the plaintiff, by consent of patties, subject to 
the opinion of the court on the following facts. 

It was agreed that the plaintiff recovered against William Howard hereafter mention- 
ed, the judgment set forth in the declaration, and that an execution issued on that 
}odgmen( May 5th, 1803, retiimable in three months; that ia the same month it wa« 
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«de1ivcrc«l to tlie dofendant to bo soned ; that on the 7th of September in tho sam* 
year, the execution bcingthen returnable, the plaintiff's attorney, J. Richardson, Esq. 
wrotetho defendant a letler, in which was tho following direction ; ** as the execur 
tion is run out, and Mr. Howard, as I learn, is a man of property, I presume the 
money is ready ; and wish you therefore, on the receipt of this, to send mo the bol* 
ance, being 261 dollars 38 cents, as near as you can make it in paper, by mail, and 
direct the postmaster at Dedhara to deliver me the letter immediately on receivinff 
it ;" that no letter from Lithgow to Richardson was ever received by the latter, or 
over came to the Dedham post offico ; that the plaintiff, not hearing from tho defend- 
ant, and the execution not being returned, in December of the same year <iued him 
for not returning it, and the writ was sent to Mr. Whitwell of Augusta, with a re- 
quest to procure the service of it; that in Eebruary following Mr. Whit well's clerk 
wrote Mr. Richardson that on enquiry of Lithgow, he said that he had received the 
money, and had sent it to Mr. Richardson by the mail; that on the 16th of Decern* 
ber, 1803, Lithgow received a receipt of WaicefieM's dated May 23, 1803, acknowU 
edging to have received of Howard 200 dollars, part of the sum due on the execution, 
and another sum of 281 dollars 38 cents in cash of B. Sl W. agents of Howard; that 
on the 2i«t of December, 1803, Lithgow enclosed in a letter directed to Richardson 
at Dedham 254 dollars in l>ank notes; sealed the letter, and caused it on the samt 
day to be put into the |>ost office at Augusta, which letter tho said Richardson never 
received ; that in March^ 1804, Lithgow returned the execution fully satisfted. 
If ihe court, upon these fac^s, should be of opinion that Lithgow ought to be allowed 
the said sum of 254 dollars, then that sum was to be deducted out of the amount 
found by the verdict, and judgment to be rendered accordingly, otherwise judgmepi 
was to be rendered according to the verdict. 

6y the Court. The plaintiff is entitled to judgment on the verdict, unless 
the defendant can, from the facts agreed, support his claim to a deduction 
of the sum of 254 dollars, sent by him to the plaintiff's attorney, through 
the nriedium of the post office, but which was never received by the plaintiff 
or his attorney. If the defendant w?s authorized by the letter of the plain- 
tiff *s attorney to remit that sum in that manner, at that time, the loss must 
fall on the plaintifiT: if not, the plaintiff must have judgment on the verdict. 

When a sheriff has received money to satisfy an execution, it is his duty 
to return the execution according to its precept; but, by our statute, he is 
not obliged to bring the money into court, but may retain it until it be de- 
manded of htm by the creditor. And if it be demanded of him at any tim« 
after he has received it, either before or after the return day, and he shall 
refuse to pay it to the creditor, the creditor may by action recover it of him, 
with interest at the rate of thirty per cent. The creditor is therefore to de- 
mand his money, and if he direct the sheriff to send it to him by the mail, 
the money is very properly at the risk of the creditor. 

On this principle, presuming that the sheriff had levied the money, the 
plaintiff's attorney wrote his letter to the sheriff, directing it to be remitted 
by the mail. But, through the neglect of the defendant, the money had not 
been levied, and he had made himf^clf liable to the plaintiff for the amount 
of his execution. The money, which the sherifi received after the return 
day, he had no legal authority to receive by virtue of the execution. And 
he might hold it against the debtor, as an indemnity for satisfying the dam- 
ages the plaintiff jf)ad sustained by the defendant's own breach of duty; as 
the debtor, having paid it for the plaintiff's use^ would be discharged, by 
the payment to the plaintiff, of these damages. The money therefore, which 
the defendant remitted, was sent on his own account, to satisfy a demand, 
which the plaintiff had against him; and it must be considered as sent at the 
risk of the defendant, and not as the money, which the plaintiff bad author- 
ized him to send by the post. The case might have been different, if the 
sheriff, on the receipt of the money after the return day, had given notice of 
it to the plaintiff, and he, afler notice, had authorized the sheriff to remit it 
by the mail; as this subsequent authority might be considered as recogniz- 

11 
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ing the Gonduc( of the ^ertflT, tn thas reacetving the noney^ as tlie ael of Ms 

agent. ludgment according to verdict. 

Grovbr, plairtiit in error, r. Heatbv esq. Judge of Frob-ati. 9R« 252^ 

Error brought torcverM ajudgmcDt ef this eouiit rendered at Ot-tober terio, A.D. 1204^ 
against the plaintiff ia error, in anact»on of clebi npon a bond given by hun foi tlk» 
iaithful execution of the laat will and testatneni of £noch Gloier, deeeased. 

By the Court. In the present case the legatees producing no decree for 
the payment' of thpeir legacies, nor any judgment of any court, by which tiiey 
are aseertamed, the (brmer jftKlgment in awarding execution is erroneous^ 
andiHiuat be reversed. But tbe coart here will render the judgment, which 
otight to have been rendered in the e>rtginai suit. 

The Judge of Probate must hare judjgment for the penattyr and as the 
plaintiff in error has refused to account upon oath for the persona)^ estate of 
the testator, which he has^ received^ the Judge of Probate must have execa* 
tion for the amount of the personal estate,. a» it stands in the inventory, to 
xficovcr the same for the use of all persons interested tbcreia. 

63- 

TUE CoMHONWEALTR V. fiLtJAH MaGOMBER, S R. 254* 

The defendant was indicted at the last October term, for that he **-at Berkeley, afbrC" 
said, with force and arms, on tire l&th day of December, Anno Domini 1806, wjlfaf'* 
\y and maliciously, in the n^ght time of the sanM day, did set fire to, consiUBe, bum 
and destroy two stacks of hay, and one stack of straw^ the property of WiUiam 
Harvey, and tlrcn and there in his possession, and of the value of fifty dollars, against 
the peace of the Comraonweath, and the law in such case nade and provided." 

Parsons, C. J. Upon this indictment, which was for maJiciously and 
wilfully burning two stacks of hay and one stack of Straw, the property of 
William Harvey, the defendant has been tried and found guilty; and he 
moves in arrest of judgment, because the burning is not alleged to have been 
done feloniously, when the offence is made fefony by statute. 

The first questi(m is whether the offence is felony by statute. The stat- 
ute for the punishment of incendiaries passed March 16, 1805, and upon 
the construction of this statute must depend the determination of this ques- 
tion. 

The first section, which prohibits the burning of any dwelling house in 
the night, provides that every offender, atid every person present, aiding and 
abetting, and every accessary before the fact, who shall be duly convicted of 
the felony or offence aforesaid, shall suffer death. 

The second* section, which prohibits ihe burning of a dwelling bouse in 
the day, or the burning in the nrgbl of buildings erected for public use, or 
the store, barn or stabFe of another within the curtilage of a dwelling house, 
provides that every such oflemler, and any person present, aiding and abet- 
ting, or accessary before the fact, who shall be duly convicted of either of 
the felonies or offences aforesaid, shall be punished by solitary imprisonment, 
and confinement to hard labour for life. 

The third section, which prohibits the burning of buildings for public use 
in the day, and of certain other buildings, including vessels, whether in the 
day or in the night, provides that the offender, and any person aiding or con- 
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aenting (leaving out the word present) being duly convicted thereof, (not of 
either of the felonies or offences aforesaid) ^U he punished by solitary con^ 
£nement, hard labour, fine or imprisonment. 

The fourth section, ^^hidi prohibits the offence, of which the defendant is 
indicted, and other tnaficious burnings of a similar natui^e, (not including 
buildings or vessels) provides for theiike punishment of every sudi offender« 
and of any person aiding or consentrng, on being ceoFVtcled^hereol^ ae ia 
cnentionedin the third section. 

The fifth section, on whidilhcquest^n arises, provides for the punishment 
of any person as accessary after the fact, who shali, after such felony orof- 
lence committed by any incendiary in manner as aforesaid, knowingly con- 
ceal or assist such offender, or any aecessary before fke fad in any>8uchvfei- 
•ony or ofl^ce. 

It is urged that, as this section provides for tlie punishment of accessaries, 
after the &ct, to all the malicious burnings prohibited by the statute, all those 
burnings must necessarily be considered as felonies, for there can be no ac- 
cessary after the fact to a misdemeanor. 

It must be allowed that tlie legidature are not bound to use technical ex- 
pressions in their statutes; but wliatever manifestly appears tote the inten* 
tfon of the General Court, if witUn its constitutional powers, mw^t Jiavethe 
force of law. k may therefore be admitted, that if the statute has provided 
for the punishment of accessaries after the fact, as suclv, to the dSence of 
which the defendant is indicted, the offence, within the true intent of the 
fitatutc, must be deenved a felony, because otherwise tliere could not be to it 
any accessary afl*5r the fact. 

The offences referred to in the fifth section are there called felonies, and 
provision is made for punishing as an accessary aller the fact any person 
who shall, after the felony be committed, maintain or assist the principal of- 
fender^ or the accessary before the fact to such felony. If this section ap- 
plies to the offences described in the fourth section, the objection to the in- 
dictment seems to be well founded. 

The offences prohibited in the first and second sections are there consid- 
ered as felonies, and the accessaries before the fact are expressly named. 
There are therefore offences described in the statute, to which Che fifth sec- 
tion may apply, without extending it to the third and fourth sections, (ia 
these sections the offences described are not called felonies, and accessaries . 
befere the fact are not named expressly, nor by any reasonable iroplication; 
for the words "aiding and consenting in the commission '«f tl*e offeBce,** 
naturally inpiude ail thvs aiding and consenting whether present or absent, 
and so are principles in a misdemeanor, and de not necessarily extend to ae- 
cessaries before the fact, who in the statute are not described as persona 
aiding and consenting in the commission of the o^nce, but as counselling, 
hiring or procuring it to be committed. 

Thedoubthas ariaen from the very general words in the fiflh section, wbidi 
are ^' if any person, afler any felony or offence done and committed by aiuf 
inceudimry in any manner 09 afnresaid, shall knowingly,^* ^Szc. But it ia rea- 
sonable that these last words should bo restrained by the word^/amf preced- 
- ing in the same sentence. For in the construction of penal statutes, where 
there is any doubt in the case, it is t)ie duty of the court so to construe them 
as not to multiply felonies, unless the construction be supported by express 
words or by a reasonable implication. 

There is also a particular reason for not considering the offences in the 
fourth section as felonies. Among the offences described in that section is 
the offencQ of maliciously maiming or disfiguring the cattle of another; 
which cannot ba considered aa an offence committed by an incendiary. And 
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it would be unreasonable to suppose that the Legislature sliould prohibitr in 
the same section of a statute, a f ariety of ofiences, annexing the same pen- 
alty to all in the same words, and at the same time should contemplate some 
of those ofiences as felonies, and others of them as misdemeanors. 

And there is another reason why the provisions in the fifth section should 
not refer to the ofiences described in the fourth section, for the punishment 
that may be inflicted on a principal conricted of any of the ofiences in the 
fourth section is less than is provided for an accessary after the fact by the 
fifth section: and it cannot be presumed that the legislature intended that an 
accessary afler the fact should in any case be punished more severely than the 
principal offender. 

We are therefore of opinion that the words of the fifth section are satis- 
fied by confining them to the ofiences described in the two first sections; 
and that they dp not extend to the ofiR^nces prohibited in the third and fourth 
sections; and that the judgment be not arrested. 

As to the second objection that a misdemeanor cannot be indicted as a fel- 
ony, it ought to prevail, if the oflTence charged in the indictment is a felony. . 
The cases of Rex v. Cross and wife, Lord Raym. 711; Rex v. Wild, 8 
Mod. 264, in a note to the case of Rex v. Pollard^ and also Foster's Crown 
]aWp Disc. 3. s. 6. are authorities in point. 

64. 
White, Administratrix, v. Bailey, 3 R. 271. 

Case upon a proniidsory note dated October 5th, A. D. 1785, and payable to the pTals* 
tiff's intestate in two months from the datn« 

The defendant pleads Ist. J^on assumpsit, which is joine«i. t. Causa actionis non ac 
eretii infra rex annos. The plaintiff replies that when the action accrued, the de- 
fendant was out of the Commonweallb, and so continued from that tinre to the pur- 
chase of the writ in this action, leaving no property, which could be attached. The 
defendant rejoins that after the action accrued, and more than six years before its 
commencement be returned into the Commonwealth. Upon thio fact issue was 
joined. 

Curia. This proviso must hare n construction consonant to the manifest 
intent of the legislature. When the creditor's cause of action accrued, if 
be could not then sue with any prospect of benefit, because his debtor was 
without the jurisdiction of the state, having no property within it, the statute 
should not then begin to run; for the creditor could not then take the body 
as a pledge> or sei^e the property as a security. But as soon as the creditor 
could have a beneficial remedy by suit, either by attaching the body or effects 
of his debtor, then the statute should begin to run. The statute therefore, 
in providing that the limitation should commence on (he debtor's return in- 
to the state, mast inteYid such a return, as would enable his creditor, using 
seasonable diligence, to arrest his body as security for the debt. 

In the preseut case, it is true that the defendant came into Bridge water» 
where he formerly lived, and remained there eighteen days. But he came 
privately, and secreted himself except on Sunday's. The creditor therefore 
is chargeable with no neglect in not arresting him. It does not appear that he 
knew of his debtor's being in Bridgewater; and if be had known it, he had 
no opportunity of arresting him. Under these circumstances, we cannot 
consider the defendant as having returned into the state, within the true 
meaning of the proviso. By returning into the state, must here be intend- 
ed a return with a design again to dwell within tlie jurisdiclion of the Com- 
monweakb) and not to lurk in it as a place of concealment. 
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The defendant must be defaulted, and the plaintiff have judgment accord- 
ing to the agreement of the parties. 

65. 

JossELTN V. Ames^ S R. 274. 

The doclaration was incase, and set forth a promissory note from one John Ames, 
payable to the defendant, for 118 dollars, with interest, aAer which the declaration 
proceeds, '^and the said Oliver there afterwards on the same day by his writing un- 
der his hand on the back of said note, in consideration that the plaintiff had loaned 
to the said John, brother to the said Oliver, and with whom the said Oliver then 
had a subsisting connection, 118 dollars, the said Oliver then and there promised Ihe 
said Elisha to guarantee to him the payment of the contents of raid note on demand 
and then and there, in consideration of the premises, promised the plaintiff to pay 
him the contents of said note agreeably to the tenor of the same: yet though re- 
quested,-' &c. 

Per Curiam, The guarantor in that case was not the promisee, but a 
stranger who warranted the payment to him. He canaot himself warrant 
to a third person payment of a note made payable to himself and not negotia- 
ble. The plaintiff cannot recover in this action, but according ^o the facts 
reported, he may cancel what he has endorsed on thenote, and instead there- 
of may write, ^' For value received I undertake to pay the money within 
mentioned, to £. J.*' And upon such an endorsement he may maintain an 
action, on the facts reported. ^ 

The parties afterwards agreed that judgment should be entered for the 
plaintiff for the damages found by the verdict without costs. 

66. 
Commonwealth v. Atuearn, 3 R. 285« 

In Suffolk, B. Whitman filed a motion for a rule of court against the respondent to 
show cause why an information in the nature of a quo tparranio, should not be 
awarded against him for claiming to hold the office of town clerk of Tisbury, in 
Duke^s couiity. The court granted a rule, de bene tsse^ returnable at this term. 

Parker, J. I should not be for granting an information in any case, where 
the judgment of the court upon the information can have no effect. The 
officer may be liable to a fine, in case judgment of amotion be rendered, but 
not otherwise, as' I now recollect. When the information comes to a hear- 
ing, this man's tenure in the oiiice he claims will have expired. We could 
not then pass a judgment of removal. Upon this ground I am against 
granting the information* 

Sewall, J. I consider this rather as a proceeding in rem to obtain a 
specific remedy, than as a mode by which the respondent is to be punished. 
But before judgment can be rendered, the mischief will be gone. To pro- 
ceed further in the case would be futile. 

Parsons, C. J.^ concurred, and added that if the court should remove 
a town officer, who is chosen for a year, he did not know that there was atiy 
provision in law, by which a vacancy thus created might be filled. The 
court will be understood by this decision to have deterinmed* not that they 
have no authority to grant an information whenever tliey shall think a case 
exhibited to them shall require it, but only that in the present case it would 
not be a discreet and proper exercise of their authority. 

As the town clerk for the preceding year holds over until another clerk is 



86 October Teem, Middlesex, 1807. 

chosen and qualified, perhaps the proper remedy is for the successor to take 
the oath of office, and to demand of the former clerk the records: and if thev 
are refused, then to move for a mandamus^ to command him to deliver over 
the records. The rule is discharged. 

The Attorney General, of counsel for the respondent, moved that he should 
have judgment for hisc"osts,as the party prevailing. (Stat. 1*84, c. 28,8. 9.) 

But the Court said they had no authority to give costs to the respondent 
in this case. 

67. 
The Case of Archibald M'Neil, 3 R. 288. 

W. Austin moved for a writ of proteciioa to issue in favor of Mr. McNeil, who was re- 
turned as one of tho Grand Jury, and who was apprehensive of an arrest. 

Curia. A juror has no occasion for a writ to protect him. If a juror, 
or any other person, whose duty brings him to court, whether as a party or a 
witness, is arrested while attending the court, or eundo et redeundo^ the 
court, upon motion, will take order for his discharge. A writ of protection 
will not protect one who is not lawfully entitled to it; and is of no other use 
to one who is so entitled, but as prima facie evidence to the officer who is 
about to arrest him« 

68. 

Wilder v. Bailey, and Joseph Darling, his trustee, S R. 289. 

A sheriff bavins; collected money upon an execution not jet returnable, and of whom the 
money has not been demanded, cannot be held as the trustee of the judgment debt- 
or on a process of foreign attachment. 

Parsons, C, J. The question submitted to the court is whether Joseph 
Darling, on the facts disclosed by his answeVs to the interrogatories in the 
case, is the trustee of the defendant Bailey. 

The facts material to the -decision of this question are, that before the ser- 
vice of this writ on Darling, Bailey had recovered a judgment against one 
Caleb Wilder; had sued out and delivered Darling, a deputy sheriff, an exe- 
cution on that judgment: that Darling had by virtue of that execution levied 
the sum of $99,47, which at the time of the service of this writ he held in 
his hands: that the execution was not returnable till a day after he was sum- 
moned as trustee: and it does not appear that Bailey, the judgment creditor, 
had ever demanded of Darling the moi*>ey he had so levied. 

If Darling, therefore, was a trustee of Bailey at the time he was so sum- 
moned, it must be in virtue of the moneys he had levied on that execution. 
Those moneys must at that time have been the effects of Bailey; or by reason 
of the levy he must have been a debtor to Bailey, and so held Bailey's credits 
in his hands. 

The statute, on which this process is founded, reciting that the goods, ef- 
fects and credits of persons are oftentimes so intrusted and deposited in the 
hands of others, that the same cannot be attached by the ordinary process of 
law, provides that any goods and effects so intrusted and deposited may be 
■attached in whose hands or possession soever they may be found, by virtue 
of a process there described: and when the attachment is made by-virtue of 
that process, the goods, effects and credits of the principal in the hands and 
possession of the trustee shall stand bound and be held to satisfy the judgmenti 
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wbich the plaintiiTin the process may recorer. If therefore (be moneys 
thus {evied and holden by Darling, are goods, effects or credits of Bailey, 
intrusted to him, or deposited in his hisinds, within the true intent of this stat- 
ute, then Darling must be adjudged to be the trustee of Bailey. 

It may be useful to consider the relation at common law between the sheriff 
and the judgment creditor, after the sheriff has made the debt on ^ fieri facU 
as. If before the return of his execution he voluntarily pay the money ta 
the creditor, the court will allow of it, because the creditor is satisfied; but 
he is not obliged to do it, for if he bring the money into court on the return 
of his execution, the writ will be obeyed. While he holds the money, it is 
not the property of the creditor, and no action will lie against him until he 
is guilty of a breach of his duty in not returning the execution with the mo- 
ney into court at the return day. In Cro. Car. 166, 17G, there is reported 
the case of Benson & wile v. Flower and the assignees of Benson. Benson 
and his wife in her right had discovered against Flower a judgment for <£12, 
which Flow^er on a capias ad satisfaciendum had paid to the sherifi*. After- 
wards, and before the return of the execution, Benson became a bankrupt; 
and his effects were duly assigned. The sheriff brought the money into 
court, and the assignees moved to have it paid out to them. But it was re- 
fused, because it was not the bankrupt's money, until it was paid to him; and 
in the mean time it was in the custody of the law. A further reason was 
given, because the assignees were not parties to the record, and could not 
discharge the judgment. 

When we advert to our own statutes, a difierent duty is prescribed to the 
sheriff, who has levied money on an execution. He must return his writy 
with his doings thereon; but he is not obliged to bring the money into court. 
The money remains in his hands, in the custody of the law, until the judg- 
ment creditor domand it of him. If on demand made, after he has receiv- 
ed the money, either before or after the return of the execution, he refuse to 
pay the money to the creditor, he is then guilty of a breach of duty; and the 
law will no longer protect him in holding the money. From that moment an 
action lies against him by the creditor to recover the money received, with 
thirty per cent, interest until he pay the money: and the sheriff may be con- 
sidered as holding the credits of the judgment creditor. But so long as he 
holds the money as a servant of the law, the law will protect him in the pos- 
session. The same rule applies to chattels. In 1 Show. I 74, and 4 Term 
R. 651, Farr v. Newman, it is holden that goods lawfully seized on ^ fieri 
facias are in the custody of the law, so that they cannot be seized again by 
the same or any other sheriff. 

Let U8 now apply these principles to the case before us. Darling, not by 
any authority from Bailey, but as a minister of the law, levied the money of 
Wilder. After he had received the money, it was in his possession in custo- 
dy of the law; and was not the goods or effects of the judgment creditor. 
And it does not appear that Darling, at any time before he was summoned 
as trustee,. had been requested by Bailey to pay him the money. At that 
time therefore he had been guilty of no breach of duty: no action could be 
maintained by Bailey against him, as nothing was then due from him to Bai- 
ley. Darling consequently had in his hands or possession no credits of Bai- 
ley. And if he had not in his hands any goods, efiects or credits of Bailey, 
certainly he was not his trustee. 

This reasoning, deduced from the principles of the common law, which is 
always a safe guide, is confirmed by the natural import of the words of the 
statute, on which this process is founded. The statute speaks of goods, ef- ' 
fects and credits intrusted to and deposited with others, so that they cannot 
be attached by the ordinary process of law; a language implying an agency 



88 October Term, Middlesex, 1807. 

or privity of the debtor to place his property beyond the reach of oriiinary 
attachment. Now the sheriff levying money upon an execution is not the 
agent of the creditor. He can name no* agent; but is obliged to deliver his 
execution to an officer appointed by the Supreme Executive, and deriving all 
his authority from the law. Indeed before a different decision can prevail, 
the design of the legislature mast be very clear, that any person claiming to 
be a creditor, when perhaps there is no color for his claim, but his real object 
is to assist the judgment debtor, or the officer to detain the money, may ar- 
rest the process of a court of record issued to execute a judgment, by con- 
troling or suspending the powers and duties of the ministers of the law» 
deriving their authority from precepts which they ought to obey. 
Trustee discharged. 

69. 
Melvix, Plaintiff in error, v. Bridge, S R. 305. 

A writ of error does not lie where the proceedings in any stag^o of them are not ac- 
cording to the courso of the common law. 

CuaiA* This suit is a criminal prosecution for an offence created by a 
statute. It was originate<1 by a complaint to a justice of the peace, who 
issued his warrant, on which the plaintiff in error was apprehended, and on 
trial before the justice, was convicted. Upon conviction, besides the pecu- 
niary fine, there is a judgment of forfeiture of the engine used in taking the 
fish. On appeal to the court of Common Pleas, exercising the criminal 
jurisdiction formerly vested in the sessions, he was acquitted by verdict of a 
jury. 

These proceedings are given by statute, and are not according to the 
course of the common law. For althouah at the Common Pleas the trial 
was by jury, yet if the plaintiff in error had been convicted, the judgment 
would have been a fine, and imprisonment until the fine was paid, and also a 
forfeiture of the engine used; which judgment this court is not empowered 
to render upon this process. The case cited from East was a common law 
remedy, pursued according to the course of the common law: -and the judg- 
ment was prescribed by the common law. 

The writ of error must be quashed. If the court were to consider these 
proceedings as certified on a cerlwraH, the plaintiff in error could not be re- 
lieved, as a judgment for costs could not bb rendered, but only the proceed- 
ings affirmed or quashed. 

70. 
Gednet v. The Inhabitants of Tewksburt, 3 R. 310. 

Parsons, C. J. The declaration of rights prefixed Jo our constitution 
provides that whenever the public exigences require tliat the property of an 
individual should be appropriated to public uses, he shall receive a reasona- 
ble compensation therefor. In pursuance of this constitutional declaration, 
the legislature have given a specific remedy, where lands are taken for an 
highway, which is a public use. That remedy must be pursued. Should we 
support an action of debt in this case, we should defeat the useful provision 
of the statute, which allows a reasonable time, in the discretion of the court 
of sessions, to pass before a warrant of distress issues, by which the proper- 
ty of indiYidual inhabitantit of the town is linUe to be taken; thus giving to 
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t!ie partj the independent exercise of a ri^t, which tlie statate has wisely 
eubjccted to the discretion of an impartial tribunal, so far as respects the 
time for inforcmg it, 

Tlie regular course for the plaintiff in this case is to move the court of 
sessions for an order of payment, upon which he may take out his warrant 
of distress. Should they deny the motion, he may apply here for another 
remedy, which will not probably be refused* 

Plamtiff nonsuit. 

71. 
Mooes v« Parker, bt al, 3 R. 310. 

Trc«pai8 for takinir, carrying away, detaining and oonrerting certain goods and chat- 
tels of the plaintiff! 

Parsons, C. J. recited the substance of the declaration and plea, and ad* 
ded: Ampng the causes of demurrer, there are two which go to the sub- 
stance of the bar, and two which go to the form. 

The first cause is, that there is no allegation that the coroner had taken a 
replevin bond in the form prescribed by law, without which bond the coro- 
ner himself could not justify the delivery of the goods; the bar only recites 
the return, in which he says, ^* having taken the bond, which 1 return," with* 
out adding any description of the bond. 

The second cause is, that the plea in bar does not allege that the goods 
were not detained upon mesne process^ &.c. as the property of Parker, the 
plaintiff in replevin. 

For each of these causes the plea is bad in substance. A plaintiff in re* 
plevin cannot protect himself by the execution of his writ, unless the officer 
pursue the authority, which he derives only from the writ. The authority 
to the officer to replevy and deliver the goods to the plaintiff is conditional. 
The plaintiff must first give him a bond, with sureties, in the penalty, and 
with the condition, required by the writ And if the plaintiff give him this 
bond, yet the goods are irreplevisable, if they are detained as the plaintiff's 
on mense process, warrant of distress, or on execution; and if the officer 
should deliver goods so detained, he will be a trespasser, the writ being no 
justification for him. The defendant therefore ought to have alleged in his 
bar, that before the delivery he had given tlie coroner the bond required by 
ills writ, and also that the goods were not so detained as to be irrepleviable 
by that writ. But neither of these allegations are made, and the bar is an 
insufficient justification or excuse for Parker: And if several defendants join 
in pleading in bar, if the plea is bad as to one dcfendanty it is bad as to all 
the defendants. 

.The two causes of demurrer, which go to the form cf the plea are, 1. Du- 
plicity, because tlie allegation that the goods, at the time of the taking, were 
the defendant Parker's is priwa facie a good defence, without justifying un* 
dfjf the replevin* And 2. That the plea amounts to the general issue, be- 
cause it is a direct denial of taking the plaintiff's goods. 

There seems to be weight in each of these exceptions, but it is unneces- 
sary for the court to give any opinion upon thera» 

72. 

HUKT AND WIFE V. SPRAGUB, 3 R. 313. 

Iif a jpleai of npn tenure with disclaimer it is net necessary to allege that the tenant 
Hoth not make- any claim ie the demanded premises, 

18 
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Cutia* Non*tenure to this action jrmy ][>e pleaded either with OTjuthont 
diaclaimer. In Ibis plea there is much surplusage. It w^utd have beert*. 
enough to aliege» that at the time of euin^ the writ, he did not hokf, never 
aincehas held^^md now does not holduihe tenements deniande(L In its pve» 
sent. form it is substantially a plea of non*tenure with disclaimer^ aiidy beiag: 
demurred to, it is sufficieat ta defeat the plaintiflTs 8uil» 

GooDvriy V. Jof9E5, 3 R. 105. 



An «tf ^inistrator, who iter reoeWed letters of adninUtratiMi 'mtier the authority •T 
another state, cannot prosecute or defend an action in the courts of tbio cosamo** 
wealth by virtue of such leiten of adinknistraiioa. 

Parsons, C. J. This question comes before the court on the wot ion 
of Nathaniel Goodwin, that he may her admitted to prosecute a swftr p^ud- 
in^ in this court, and commenced by Daniei Cioodwin against Ebenezer 
Junes. 

Tire facts (m which thrs motion is foonded are, that Daniel Goodwin of 
Hartford, in- the- state of Connecticut, sued out the original writ hi thi» 
cause against the said Jones,, in an action, the cause of which by law sur- 
fives to his exectrtor-or* administraton that he prflrsecoteit his action, until 
the same wns regularly pending in tins court by appeal, and rhcn he died; 
and that at the next term IVathaniel Goodwin of the same Hartford, having 
obtained from the probate court for the district of Hartford, nndfer the au- 
thority of the stale of Connecticut, administration of the goods and estate 
of the said Daniel Goodwin, moved the court that he might, in his said ca» 
pacitjr, be admitted frirther to prosecute this action againpt the said Jones. 

The motion is founded on the statute of this commonwealth, 1781, March 
4, c. 32, which provides that when an action is pending, the ca»jse of which 
will survive, if either party die, his executor or a«Iminbtrator may take up- 
on himself the pi^osecution or defence of the action. And if an adminisf 
trator deriving his authority from the hiws of any other state is within the 
true intent of this statute, the motion ou^ht to he granted. 

As tlHs statute extends only to actions^ the causes of which survive io the 
executor or administrator, it is manifest that the administrator cannot be 
admitted to prosecute this action, unless he could have originally commen- 
ced an action for this cause, in a court of this state, after his intestate's death 
by virtue of his letters of administralion ptranted in the s'ate of Connecti- 
cut. The motion may, therefore, be considered as requiring a decision <»f 
the question, whether an administrator, by virtue of his administration grant- 
ed in any other state, can maintain a personal action, founded on contract, 
in any of the com-ts in this state. 

The counsel in favor of the motion have argued that all the personal es- 
tate of any person, wherever it may be, follows the person, and must be 
governed by the law of the place where the owner has his domicil; and they 
have compared an administrator to the assignee of a bankrupt, who may sue* 
to recover the bankrupt's effects in any state where thvy are found. It b 
admitted that the assignee of a bankrupt duly appointed, pursuant to the 
laws of the state where the bankrupt dwells, may maintain an ac-. 
tion in that character in any other statr, the laws of which are not repug- 
nant to his recovery. And it is also admitted that the personal effects of a 
deceased intestate, remaining after his debts are paid, shall be distributed ac- 
cording to the law of the state, to which at his deatli he was subject. But 
it may be questioned whether the interest the administrator baa in the per- 
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iMMia! estate of the intestate is as general as the interest of the assignee. The 
assignment of a banknipf d effects maybe considered as his ownact, as it ia 
the execution of laws by which he is bound, he htmiaelf being competentto 
make such assignment, and volimtarily committing the act« which authorised 
the making of it. Tlie administrator's powers result from the provisions of 
law made to dispose of the intestutc^s effects, after his death had extH)gtiis(h- 
«d hi:? property in them ; and these provisions cannot ejrtcnd to effects not 
within the jurisdiction of the state from which such provisions of Jaw derive 
their force. 

The common law limits the power of the ordinary, in granting adminis- 
trations, to goods within his diocese; and if the intestate left bona nUabilia^ 
the granting of adm'.nistration belongs to the Metropolitan, whose power is 
limited to his own province. An administration granted hy him does not 
^extend to Ireland, though under the.same sovereign; for if a tnan dies in- 
testate in London, having goods in London aiid in Dublin, administration of 
Ilia goods in Dubhn mifst be granted in Ireland; Gibs. 47^. 

On this principle of the common law, an administrator, appointed in Con- 
^lecticnt cannot claim the effects of his intestate, that were not withiu that 
«tate at his decease. 

But if it be admitted that an administrator so appointed might daim, on 
general principles, the intestate^s goods tn this state; yet that claim cannot 
be enforced, if the Inws of this commonwealth are repugnant to it. Before 
wo consider some of these laws relating to this subject, two principles are 
to be prenfrjsed as unquestionable. That the title to, and the disposition <^f 
teal e:$tate must be exdusirely regulated by the law of the place in wliicfa k 
is situated ; and that there cannot be, at the same time, two administrators 
liolding distinct and independent rights to adtninistcr the same goods of the 
same intestate. 

An administrator in this state has all the powers over the goods of the de- 
ceased, which is possessed by an administrator at com;non law; and ho 
mu^t administer all the goods, chattels, rights and credits of the intestate, 
vhich are within the state. And further, by our laws, the real estate is 
mssets, in the hands of an executor or administrator, to pay the debts of the 
deceased, if his personal estate be insufficient, and may be sold by him on 
obtHiniHg a license. If the estate be insolvent, he mu^t pay all the creditors 
their demands pro rala^ the real, as well as the personal estate of the de- 
ceased cotnposing the fund. If any judgment be recovered for a debt duo 
from the deceased, the lands which were his, may be taken to satisfy the 
judgment; and for this purpose the law considers them as in the hand? of 
the executor or administrator, and charges hi(n with waste, if by his neglect 
in satisfying the judgment, the lands were so taken. He may satisfy any 
judj^ment recovered by hini, by extending his execution on the lands of the 
debtor. And he may maintain a real action to foreclose a mortgage of 
lauds, declaring on the seizin of the deceased: and the lands extended on 
or mortgaged, he may, on obtaining license, sell for the payment of the 
deceased's debts. And in all cases, where he shall sell lands for the pay- 
ment of debts, he must account for the proceeds to the judge, who granted 
him administration, who may, in the last two cases, allow the charges of ad- 
ministration to be a lien upon the land. ^ 

From a view of these statutes it is very certain that the administrator, on 
whom these duties are enjoined, and to whom this power is given, must de- 
rive his authority from the laws of the commonwealth. He has the disposi- 
tion of lands, and for their proceeds he must account to the judge of pro- 
bate, to whom no administrator can be compellable to account, unless ho who 
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received his administration from the judge. On one of the statute! a jtf« 
dicial decision has settled the point. Sherburne, an administratrix, sued 
Emery in the county of York, in a real action to foreclose a mortjrage. 
The intestate living and dying in New Hampshire, the administration ffSB 
there granted; and it was held by the whole court that the action for that 
reason^ was not to be maintained. The administratrix, aflerwards took out 
letters of administration in York and foreclosed the mortgage. 

If this motion should prerail, and the personal assets of the deceased be 
insufficient to pay his debts, how could his lands in this state be assets in 
the hands of the present administrator? Or if in this action he should re- 
cover judgment against Jones, and satisfy that judgment by a levy on the 
debtor's lands, by what leg^l process could those lands be made assets for 
the payment of the intestate's debts? 

When any person, an inhabitant of another state, shall die intestate, but 
leaving real estate within this commonwealth, if administration should not 
be granted by some judge of probate of a county in which the estate lies, 
there would be no legal remedy for the creditors of the deceased to avail 
themselves of his real estate for the payment of the debts due to them. 
Therefore, to prevent a failure of justice, adminislration in such cases must 
be granted by some probate court here; and the administrator so appointed 
will, by virtue of his letters of adrainistrationy andof the laws, also have the 
administration of all the goods, chattels, rights and credits of the intestate, 
which were within the state. And if a foreign administrator of that intes- 
tate should also have the administration of his personal estate here, there 
would exist two administrators of the same goods of the same intestate, in- 
dependent of each other, and deriving their authority from different stales, 
a consequence which cannot be admitted. But the granting of administra* 
tion here cannot drvest the foreign administrator of any rights already ves- 
ted in him; and the necessary inference is, that whether administration be, 
or be not granted in this state, an administrator appointed in another state 
cannot legally claim any interest in the goods of his intestate, which are 
subject to an administration granted in this state. And it is no objection to 
this reasoning, that debts due to the intestate on simple contract are to be 
considered as goods situate where he dies. For if the position be admitted, 
contrary to the authority of Wentworth, in his Executor, p. 4C, where it is 
supposed that such debts arc bona notabilia where the debtor lives ; yet ihe 
administrator, if he recover judgment on such contract in this-state, ^ may 
satisfy it by an extent on lands, which certainly in their disposition are exclu- 
sively subject to the control of the laws of the commonwealth. 

We have no particular statute relating to foreign administrators; i>ut the 
manner in which an executor of a will proved without tho state, may exe- 
cute his trust within, is regulated by the statute of 1785, June 29, c 12. 
The executor, or any person interested in any will proved without the state, 
may produce a copy of it, and of the probate under the seal of tl>e foreign 
court which proved it, before the judge of probate of any county, where the 
testator had real or personal estate, whereon the will may operate, and re- 
quest to have tire same filed and recorded, which the judge, after notice and 
hearing all parties, may order to be done ; and he may then take bonds of 
the executor, or may grant administration ctim tesiamenfo annexo of the tes- 
tators estate lying in this government not administered, and may settle the 
estate, as in cases where the will has been proved before him. This stat- 
ute needs no explanation. The executor of a will proved without the stat(^, 
cannot intermeddle with the efiects of the testator in the state, but with the 
asseat of a judge of probate, to whom he must first give bond. Neither can 
an administrator with the will annexed intermeddle, unless he is appointed 
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hy some judge witliin the state, who has authority to settle the whole estate 
within his jurisdiction And it would be inconsistent with the manifest in- 
tent of the statute to allow an administrator of an intestate, not an inhabit- 
ant or resident within the state at his death, an authoiity derived from a for- 
eign administration, which he could not have under the foreign probate of a 
will, of which he was the executor. 

To obviate the inconvenience from the existence of two administrators,^ 
each having an independent right to pros<»cute a suit for the same cause of 
action, if a foreign administrator be allowed to prosecute a suit in the courts 
of the commonwealth, it has been said that our courts of probate cannot 
now grant administration of the goods and estate of a person who was not 
an inhabitant, nor re^iident within tbe state at the time of his death, Xiiis 
objection deserves some consideration. 

The statute of 1784, March 12, c. 46. erecting the present courts f»f pro- 
bate, enacts that a court of probate shall be held in each county by a judge 
for taking the probate of wills, and granting administrations of the estates 
of persons deceased, being inhabitants or residents within the same county 
at the time of their decease: and-for such other matters and things, as the 
courts of probate within the several counties shall by the laws of the com- 
monwealth, have cognizance and jurisdiction of. It appears from the lat- 
ter part of the section, that this court, thus established, has general jurisdic- 
tion of alt probate causes recognized by law. And all laws of the late pro- 
vince, not repugnant to the constitution, nor since altei'ed nor repealed, now 
remain in force. The charter grants that the governor of the province, 
with the council, may do, execute or perform all that is necessary for the pro- 
bate of wills, and granting administrations, for, touching or concerning any 
interests or estates, which any person or persons shall have within the pro- 
vince without any restriction to persons who are irfhabitants or residents at 
their death. Under this charter, no inferior courts of probate were erect- 
ed by statute; and the judges of probate in the several counties acted as the 
deputies of the governor and council, who were the supreme ordinary; and 
their powers were recognized, and their proceedings regulated by several 
acts of the provincial legislature. But no statute was ever parsed limiting 
tiie probate jurisdiction, as granted in the charter. In cases, therefore, 
where the deceased, not an inhabitant or resident, lefl at his death any irtter- 
est or estate within the state, the present courts of probate have jurisdiction. 
It may be added, that the former part of the section contains no negative 
words; and that the limitation there inserted, was probably introduced to 
reguUte the jurisdiction of the several courts of probate, when the deceased 
was an inhabitant or resident. When the decea.sed intestate was not an in- 
habitant or resident, administration may be granted by the judge of probate 
of any county, where the estate lies ; and from analogy to the several stat- 
utes relative to the powers of administrators, and to the jurisdiction of pro- 
bate courts, the person first obtaining administration will have legal authori- 
ty to administer ail the estate of the intestate, ahhough it may lie in several 
counties of the commonwealth. 

Upon fully considering this subject, it is the opinion of the court that the 
motion cannot be granted, and that judgment be entered that the writ is 
abated by the death of the original plaintiff. 

We are sensible that the courts in Connecticut admit administrators, re- 
ceiving letters of administration in another state, to prosecute personal ac- 
tions in those courts. This usage probably arose from an agreement of the 
four New-Kngland colonies, made in the year 1648, that if any known plant- 
er, or settled inhabitant die intestate, administration shall be granted by iha 
coionyi to wbicb the deceased belonged, though he died in another colony 
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and that the administration being duly certified, shall be of force for gath> 
ering in the estate in the rest of the colonies; Hazard'^ Collection, toK t2, 
p. 124. 

74. 

Gore v. Braziar. 3 R. 536. 

Parsons, C. J. The actioh is covenant broken, in which the plaintiff 
has demanded against the defendant his damages for the breach of certain 
covenants contained in a deed of conveyance of land in fee* simple, with ge- 
neral warranty, executed on the 28lli of December, 1801, to the pfaintfff, 
by the defendant and one Henry Brazier, who died before the commence- 
ment of the action. The parties agree that the late Moses Gill, Esq. was 
seized of the premises in fee, and by his last will mtade his nephew, Moses 
Gill, his executor and residuary legatee, and that under the residuary devise 
the premises were devii^xd to the executor in fee: that the testator died so 
seized: that his will has been duly prove'd: that the executor gave bond with 
sureties to the Judge of Probate for the payment of the debts of the testator, 
and of the legacies bequeathed in his will; that after the testator's death, his 
nephew, by his deed dated July iSth, 1 800,' conveyed the premises in fee 
simple to the said Samuel and Henry Brazier: that afterwards Ward Nico- 
las Boylston, as administrator with the will annexed ot the estate of Thomas 
Boy Is! <m, recovered judgment in August, 1804, against the estate of the 
said Moses Gill, the testator, for 106,176 dollars 66 cents and costs of suit: 
that on the I9th of September next following, execution on that judgment 
was levied in due form of law on the premises then in the plaintiff's posses- 
sion; and seizin and possession thereof delivered to the said Ward Nicolas 
Boylston, the plaintiff making no resistance to the levy; and that thereupon 
the said W. N. fioylston entered and took possession. If this levy, with 
the seizin and possession accompanying it, is a lawful ouster of the plaintiff, 
he must recover his damages, the defendant agreeing in that case to be de- 
faulted, otherwise the plaintiff is to be nonsuit. 

The pl.iiniiff to maintain his action relies on several statutes of the Com- ' 
m(»nweahh. By the statute of 1783. c. 3i2. s. 1, when the goods and chat- 
jtels belonging to the estate of any person deceased shall be insufiicient to 
pay his debts and legacies, so much of his real estate as shall He necessary 
therefor may be sold by the executor or administrator on obtaining license. 
By the 7th section of that statute, the real estate of any testator or intestate 
is made liable to be taken and levied upon by any execution issuing on a 
judgment recovered against an executor <»r administrator, for any debt due 
by the deceased, and the manner of the extent shall be the same as in levy- 
ing executions on other real estates, and the estate may be redeem'ed by the 
executor, administrator or heirs in like manner. 

The statute of 1783, c. 67. s. 2, describes the manner in which executions 
may be levied on other real estates, and directs the sheriff after appraisement 
to deliver possession and seizin thereof to the creditor. 

From the literal construction of these statutes we must conclude that, 
where lands liable to betaken in execution are legally extended on, the judg- 
ment creditor is in fact seized and possessed of them; but to this construc- 
tion it is objected that these statutes ought to have a construction analogous 
to the law authorizing the extent of lands by an elegit: that after a reasona- 
ble extent ascertained by the jury, and the delivery of a moiety of the lands 
by the sheriff to the judgment creditor, he has. not thereby the actual posses- 
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tion of the- land, but only 9. ri^ht of entry, which he may exeretse, if he can 
pjeaceably, or he tnubt biing ejeclment to get the |>o$£e8sion. 

If the authority of the sheriS* in extending an elegU was the same which 
the sheriiT has by pur statutes in taking lands in execut}f)n, the argument 
would have gieat weight; but no act of parliament, or rule of the common 
law, has made it the duty of the. sheriff to put the judgment creditor, suing 
an elegit^ into the possession of the lands. Our statutes direct him express- 
ly to deliver seizin and possession to the creditor. The 8ati^faction for hi? 
debt, which the tenant by elegit receives, is of a different nature from the 
satisfaction of an execution by an extent on lands pursuant to our statutes. 
In the former case, the tenant holds the lands at a reasonable extent until his 
debt be paid; and if prevented from entering by the debtor^ at the time of 
the liberate^ still he shall hold the lands from the time when he obtains pos- 
session until he is satisfied. In the latter case, the lands and not the annual 
profits are appraised at their true value, and the creditor holds the lands in 
fee, subject to redemption by the debtor. And the terms of redieniption 
clearly suppose the creditor to have the possession from the time of the levy. 
For the third section of the act kst cited, provides that the debtor may with- 
in a year after the extent, and not afterward-s- redeem the land by paying to 
tlie creditor, or the tenant in possession under his title, the whole debt with 
interest, with the reasonnble charges and expences of repairing and iniprov* 
ing the sania, deducting the rents and profits. 

li IS however urged that if this construction be admitted, when the debtor 
is the tertenant at the time of the levy, it ought not to be extended to casea 
where he is not in. the actual po:isession, because the sheriff might levy the 
execution on lands not the debtor's, and might dispossess the risht owner. 
It must be observed that our statute provides but one method of levying exe- 
cutions on lands, and by this method the sheriff must deliver seizin and pos- 
session to the creditor. If therefore the lands taken are liable to the extent* 
this method it is the duty of the sheriff to pursue. By the levy the creditor 
is to have a fee simple in the lands, or in the words of the statute, as good 
a iiile as the debtor had. If the creditor be seized, he must in legal cun- 
temphition have the possession, and may maintain trespass against any per- 
son who shall invade his possession. The creditor ought also to have a re- 
medy in law to recover seizin by an habere facias seizinam. To have this 
remedy, he must be able to mainttinareul action, declaring on his own seiz- 
in; fur a purchaser in fee cannot declare on any seizin but his own, when 
his title is derived from a tenant in fee. The construction therefor^, which 
is put on our statutes, must exte<>d to all cases where the lands are liable to 
the extent, or the creditor, not being seized by virtue of tlie levy, could have 
no remedy in law to lecover hi^ seizin. If it be said that the creditor, by 
virtue of the levy, may have a right of entry, and on entering may be seiz- 
ed, like the effect of an elegit, it should be remarked tirat the cases are dis- 
similar. The tenant by elegit has only a term, and claims only the posses- 
sion, and his entry is on the possession: the tenant of the land is therefore 
immediately on the liberate a wrongful possessor, and the creditor may enter 
peaceably without writ, and remove him from the possession, (3 Term Rep. 
29o.) In a levy by execution in this case, the creditor claims a fee simple* 
and if he is not seized by virtue of the extent, the tenant remains seized, and 
his possession is rightful; and the right of entry thus supposed in the credit- 
or must therefore be on a man lawfully seized, and having consequently a 
rigklful ponaesBion. 

There seems therefore no reason for construing the words of the statute* 
directing the sheriff to deliver seizin and possession to the creditor against 
their natural import But there are further provisions in our statutes on this 
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sobject, iImI remove all colour of doubt. The same section last men^nedf 
directs the sheriff, nfaere the execution is levied on the rents, to deliver seiz* 
m to the creditor, and, if the person in possession shall^ refuse to attorn, to 
rorn him out of possession, and to give the creditor the seizin and possession; 
and the debtor or his assigns are impowered to redeem by paying to the cre-> 
ditoror die tenant in possession under him the remainder of the debt, which 
shall bo due at the time of redemption. And by the statute of 1788. c. 51. 
8. S, when an executor or administrator shall recover judgment for any sum 
of money, the execution on which shall be satisfied by an extent on real es* 
tate, the executor or administrator shall be seized and possessed of the real 
estate to the use of the persons interested in the judgment. 

As to the inconvenience suggested, it can have weight in the construction 
of a statute but in doubtful casbs. But the inconvenience does not arise 
from the construction, which we give to our statutes. The plaintiff has ft 
riglit to have his execution levied on lands of the debtor whether living or 
deceased, and on those lands only is the sheriff authorized to levy his execu- 
tion. If he take other lands, Ite is a trespasser, and neither he nor the cred- 
itor can be protected by t(ie execution. If the right owner, not being the 
debtor, be dispossessed, the act is tortious, and he may maintain trespass 
against the Creditor and the sheriflf, or he may bring his writ of entry against 
ftiie creditor as a disseizor, or he may immediately re enter and defeat the dis- 
seizin. The inconvenience supposed may be the same in levying an execu- 
tion on ^Iraltels. The sheriff may seize goods not the debtors, or in a ca- 
pias ad sati$fuciendum he may arrest the wrong person, in all these cases 
he cannot justify under the execution, but must answer for the trespass. 

Our opinion is that when an execution is regularly levied on lan<ls liable 
by law to the extent, whoever may be the tenant, and duly returned and re- 
gistered, and possession delivered by the sheriff to the creditor, he is to be 
considered as in the actual seizin and possession, and may by virtue thereof 
either maintain a real action declaring on his own seizin, or he may main- 
tain tisespass against the tenant, who shall continue his possession without the 
creditor's consent, or may re-enter on him after the levy is completed. And 
if this opinion be. correct, seizin delivered the creditor on such levy is a legal 
ouster of the tenant from the land. 

We liavG considered this point more fully than seems necessary for the de- 
cision of this cause. It is stated in the case that the tenant, believing the 
lands liable to the extent, and, not choosing to be involved in a fruitless and 
expensive lawsuit with the creditor, did not resj^t his levy, but suffered him 
to enter it. If therefore the creditor was not ipso facto seized by virtue of 
the levy, yet if he had any right under the extent, ii must be a right to enter 
peaceably, and acquire a seizin. A seizin thus lawfully acquired by a right- 
ful and peaceable entry must amount unquestionably to an ouster of the 
tenant. 

The defendant's counsel appear to have very fully considered the whole 
case; and they have argued that the lands in question were not liable by law 
to the extent. If this argument be well founded, the defendant must have 
judgment; for the ouster of the plaintiff by Boylston will not be lawful, but 
a disseizin, and so no breach of the defendant's warranty. 

The argument was supported on two grounds: one was, that the statute 
authorizing the levy of executions on the lands of persons deceased, gives 
the rif ht of redemption to executors, administrators and heirs, without in- 
cluding devisees or the assigns of heirs or devisees. And that in the present 
case the devisee had, for a valuable consideration, bona fide aliened the lands 
in fee. And if the lands are still liable to an extent to satisfy the debts of 
the deceased, they will always remain liable, which would be a general «!• 
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convenience, for no man would ever venture to purchase of an heir or de- 
visee, or of their assigns. 

The other grotmd was that the executor of Moses Gill, who was the residif 
uary legatee, and under whom the plaintiff claimed, had given bond with 
sureties to the Judge of Probate for the payment of all the deceased*s debts, 
and of the legacies he had bequeathed, and that by virtue of this bobd the 
lien on the testator's real estate was discharged. 

It is the duty of the court so to construe the statute that it may have a rea- 
sonable effect, agreeably to the intent of the legislature. Immediately on 
the death of the testator, the devisee may be seized of the land devised, and 
if it be not liable for the debts of the testator in his hands, the statute would 
be nugatory in its application to jthe testate estates: And as heirs expressly 
have a right to redeem, it is admitted that lands in their hands may be taken 
in execution. But no good reason can be assigned why devisees, whose es* 
tates are derived from the bounty of the testator, should be favoured rather 
than heirs, who hold by operation of law. 

With respect to the assignees of heirs and devisees, it may be observed that 
by the statute of 1788. c. iaQ. s. 2, no action can be maintained against an 
executor or administrator by a creditor, to recover his debt due from the de- 
ceased until a year after his death; and in that time an heir or devisee can 
easily learn whether there be a deficiency of personal assets, and can bona 
Jide aliene the lands he claims from the deceased, if such alienation was 
to discharge the lien on the lands, the statute would be rendered useless, 
whether the deceased left a will or died intestate. And certainly the statute 
ought to have a construction as beneficial to creditors as a devise to execu- 
tors of an authority to sell lands for the payment of debts: and in that case 
it is held that a descent from, or an alienation by devisees docs not take from 
executors the power to sell the lands. 

A bona fide alienation for valuable consideration by a devisee has been 
compared by the counsel for the defendant to a case, where a fraudulent pur- 
chaser has afterwards bona Jide and for valuable consideration conveyed; in 
which case the last purchaser shall hold the land purged of the fraud. But 
the two cases are not alike in principle, for the consideration money receiv- 
ed by the devisee cannot be personal assets in the hands of the executor. 

Whether the devisee, or assigns of the heir or devisee, can redeem, it is 
not necessary now to determine. Perhaps, on examination it will be found 
that every tenant of the land lawfully holding under the deceased may with* 
in the equity of the act redeem, on the t^rms of paying the debt, for which 
the lands were taken. But on this point we give no opinion. 

As to the inconvenience resulting from a perpetual lien on the deceased's 
lands for the benefit of his creditors, we are not disposed to say that the lien 
is perpetuirl. Certainly it ought to continue a reasonable time, and should 
not be defeated but by the neglect or laches of a creditor. Whal shall be 
deemed a reasonable time, has not, that we know of, been determined. In 
the case of Lee v. Gallieon, in Essex, Gallison, a legatee, had lain by for 
pioru than twenty years, and the lands had descended to the heirs of a devi- 
see. Under the circumstances of that case, the court held that the lands 
were discharged of the lien. If a rule were now to be established, perhaps, 
in analogy to various other maxims of law, twenty years of negligence in a 
creditor might be a period of time, which should liberate the lands from the 
lien created by the statute. But of this point also we give no opinion. 

As to the inconvenience suggested, that the lands, when once extended 
on, and redeemed, may be aftep,wards taken in execution by another creditor, 
the inconvenience does not exi^t. For when the lands have been once le- 
gally appropriated for the payment of the deceased's debts, they arc forever 
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after discharged, on the same principfe that Ins goods and chattels, irficir 
sold upon JUri facia9f cease to be assets in the bands of biff execBtor ot ad- 
lihistrator. 

The last objection that remains to be considered* is grtninded on tbfe |>ro- 
bate bond given in this case for the payment of debts and le/^acies. And if 
Ihe giving of this bond is m law a discharge of the te^tator^s lands from the 
lieo imposed upon them by the statute, the defendant must recover. 

But vre are all of opinion that this bond is no discharge of the lien. Be* 
ibre the Provincial Statute of I &. 2 Ann. c. 5, al> executors were bound 
to mverrtory and account for tite testator's estate. This was necessary to 
furnish the creintors and legatees with evidence to charsre them with waste^ 
if any assets were embezzled or unaccounted for. Wen tbe fegacies are 
specificy or to be ascertained without rnvcotory or account, and the execu- 
tor be the residuary legatee, if the legatees and creditors can be secured, 
there can bo no occasion for an inventory or account. In this case that 
statute relieves the executor from his duly, on his giving boml with sureties 
* to the Judge of Probate for the payment of the debts and legacies. On; 
this principle also the 17th section of the statute of 1784, Feb. 6. c. 24, was 
passed. This section has no application to the lien on the testator^s estate 
real or persona] . This Ken remains in full force, and the benefit to be de- 
rived by a creditor or le^^atee from the bond is merely cumulative. 

Upon the best consideration we have been able to give this case, we are 
all satisfied that the levy by Boylston was a legal ouster of the plaintiff^ and 
breacir of the defendant's covenant of warranty, and that the plaintiff must 
recover bis damages sustained by that breach. 



The parties consented that the cowrt should assess the dJEtmages, arrecTng: 
t^at the true value of the land at the time of the conveyance from Braziei^ 
to Gore was 9000 dollars, and at the time of the ouster 15000 dollars. 

Parsons, C J. The court have considered of the rule, by which dama* 
ges in this case are to be assessed. In a personal action of covenant brok- 
en, damag^es are demanded for the breach of a warranty by an ouster of the 
purchaser, by a right or title paramount. The plaintiff* insists on the value 
of the hinds at the time of the breach; and the defendant contends that tbe 
value when conveyed is the measure of the damages. 

By the ancient common law the iremedy on a warranty was by voucher or 
Warranfia Charges, and the recompense recovered in those suits was other 
lands to (he value at the time the warranty was made. This was the gene- 
ral rule; but when the warrantor, on betnj; vouched,, entered into the war- 
ranty generally, he was.bound to render other lands to the value of the lands 
lost at the time he entered into the warranty; (Vin. Abr. Title Voucher, T. 
pi. 1,2, 3; Ibid. Title Warranty, K* pi. 11.) In valuing theland lost, when 
the vouchee entered into the warranty specially, no regard was had to any 
improvements made by the tenant, as by erecting edifices, or turning pae- 
ture into arable land; nor was tbe discovery of a mine in the land lost» after 
the warranty was made, but then not known, considered in ascertaining the 
value of the land to be recovered in recompense. 

An effect originating in this feudal principle may be discovered in this 
State in the assignment of Dower against a purchaser. When the bosband 
alienes with warranty during the coverture, and after dies, his widow shall 
not be entitled to the benefits of the improvements made by the purchaser, 
because he could not recover their value in .other lands against the heir oa 
the warranty of the husband, This^ rule is now supported in this State on 
principles of public policy, that purchasers itiay not be discouraged from im- 
proving their lands. If the lands have grealily risen in value, not from any 
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Scaprovements madetipon them, nor from the disccwery of any new sources 
of profit, but from extrinsic causes^ as the increase of commerce or poptr- 
lution, it may be a question whether on the extendi ad vaUntiam the lands ID 
l^.recoTered in recom|)ense would be valued at the increased price, so that 
the quantity might he proportionably reduced. This is here a question of 
xnere curiosity^ unJess it should he considered as relating to the lands to be 
assigned to the widow for her dower. If the husband during the coverture 
liad aliened a real estate in a cocnmercial town, and at his death the rents had 
trebled from various causes unconnected with any improvements of the es- 
tate, and tlie widow should then sue for her dower, pei hops it would be dif- 
ficult for the pitrchoser to maintain that one ninth part only, and aot one 
third part, should be assiirned to her. 

This remedy, to recover a recompense in other laiids to the vahie, existed 
▼ery anciently, when the principal consideration received on the alienation 
was the services to be pcrfomted by the tenant. The remedy might then be 
proper, as any knpro^efnents of tlie land thus .pa id for in services must re- 
dound wholly to the advantage of the tenant, as his services to the lord re- 
oiained ihc «i«me. ^ut when lands were aliened for money when iroprove- 
ments tn agriculture becnme an important object of public policy, and wfaea 
the alienor might have no other lands to render a recompense in value, it he- 
came expedient that another remedy for the purchaser on eviction should he 
aUowed. And tt is certain that, hefore the emigration of our ancestors, the 
tenant,' on being lawfully ousted by a title paramount, migiit maintain a per- 
gonal action of covenant broken on a reai covenant of warranty; 1 BrowiiL 
21; 2 BrownJ. J«4,.1455. 

This remedy was adopted by our ancestors as early as remedies for evic- 
tions of land soid with warranty were necessary* And in a personal action 
of covenant broken, it is a general rule of law, that such pecuniary damages 
he recovSjred, as shall be an adequate compensation for the injury sustained 
by the breach of the covenant. When this action was admitted to recover 
satisfaction for the breach of a real covenant of warranty, the same meas- 
ure of damages was adopted, as is used in other personal actions of covenant 
broken; which does not vary in principle from the rule on voucher, where 
the vouchee entered generally into the warranty. And the general practice 
ium been to give a sum of money in damages equal to the value of the land 
4it the tiiae of the eviction, which was a breach of the covenant, and some- 
times with interest on tliat sum, according to the circumstances of the case. 
In the first settlement of t{ie country, the value of the land consisted chiefly 
in the improvements made by the tenants; and if on ouster the warranty 
%vouId not secure to liim the value of his improvements, he could derive little 
benefit from it. 

In the case of Leprilette v. Rand, in Suffolk, it was ruled by the court 
that the plaintiff should recover the value at the time of the eviction, which 
greatly exceeded the value of the knd, when it was s^d by the defendant. 
And in a case in Essex, the name of which is not recollected, the rule for 
aaaessing the damages was reserved by the parties, on a caae stated, for the 
consideration of the court, who determined that the law was settled that the 
plaintiff should recover in money the value at the time of the eviction. And 
in a late case wliere Bosson, who held under the Commonwealth, was evict- 
ed by Martin, the lauds were appraised at their value at the time of the 
eviction, which value ivas paid to Bosson by order of the Legislature. 

The court are of opinion, conformably to the principles of law applied 
to pertonal actions of covenant broken, to the ancient usages of the State, 
and to the decisions of our predeceasors supported by the practice of the le- 
fislature, that the plaaintiff in this action ought to recover in damages tli« 
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value of the estate at the time of the eviction. And as the parties hate 
agreed that the true value at that time was 15000 dollars, the plaintiff must 
have judgment for that sum. 

As the plaintiff admits that immediately on the eviction he paid that sum 
to Boylston, and received back the estate, and has been ever since in the re- 
ceipt of the rents, he can have no claim for interest as a compeRsation for 
any intermediate loss of profits. 

75. 

Larked v. Buffintoi^, d R. 550, 

Parsons, C. J« This action is oh the case for a malicious prosecution^ 
and for defamatory worHs charging the plaintiff with stealing the defendant's 
horses. The defendant pleaded the truth of the words in justification, and 
issue was joined on a traverse of this plea: and a verdict found for the 
plaintiff. 

The defendant moves for a new trial, because evidence, proper to miti- 
gate the damages, was rejected by the judge: and because he misdirected 
the jury on the subject of damages : and on these two grounds exceptions 
are filed. 

The defendant, failing in his justification, proposed to prove, in mitiptioh 
of the damages, the manner and condition of the plaintiff's life, and that, 
previous to the cause of action, his general character for honesty, integrity, 
and fair dealing, was not good. Evidence ol ibis nature was not admitted 
by the judge. 

On the argument it was observed by the court that a general statement of 
evidence, proposed to be given, without producing witnesses to testify agree- 
ably to the statement, was not regular; and the defendant was called upon 
to state the facts he was ready to prove. He accordingly stated by affida- 
vit, that he at the trial had witnesses to prove ^' that the plaintiff left his fa- 
ther, a few years since, before he was of age, and without any property: that 
since that time he had been a roving single man, without any fixed place of 
residence for any great length of time, and without having any regular busi- 
ness; having lived in Boston, Wilbraham, Springfield, Middleton. Worth- 
ington, and Northampton: that he has in some of those places been consid- 
ered as a drover, in others a butcher; and in a very circumscribed manner 
had followed those branches of business: but that the principal part of his 
time had been employed in buying, selling, and exchanging horses in differ- 
ent parts of this and of the adjacent states: that he was witliout real estate: 
and that in the manner of gaining subsistence, and in his grade and standing 
with society, he was below mediocrity.*' 

After this statement, the court, in forming thSir opinion, have considered 
evidence of these facts as regularly offered by the defendant, and as rejected 
by the judge. 

As the defendant has not stated that any evidence was offered touching 
the plaintiff's moral character, it is not necessary to give an opinion whether 
such evidence would have been legal. But we are of opinion, that the 
plaintiff may give in evidence, to aggravate the damages, his own rank and 
condition in life; and also, that the defendant may avail himself of such ev- 
idence, when it will have a legal tendency to mitigate the damages; an^ that 
this may be done either on the general issue, or on a traverse of the justifi- 
<:ation, because the degree of injury the plaintiff may sustain by the defama- 
tion rnay very D)uch depend on his rank and condition in society. 

It is a rule of law, that in the prosecution of any cause neither party shall 
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^?e evidence of any matters which are not in issue, because the other party 
will have no opportunity of encountering iliis evidence by opposing testimo- 
ny. Consistently with this rule, the plaintiff's rank and condition in life 
may be given in evidence, because it is in issue, as the knowledge of it may 
be necesjtary to a just assessment of the damages, and because it is a fact in 
its nature, of general notoriety. But the rule will not admit evidence of the 
particular facts in the defendant's statement, or the plaintiff must be consid- 
ered as, at all times, prepared to give a history of his places of abode, and 
of his occupation during a great part of his life, even in his minority, and to 
have with him his title to real estate, if he has any. Neither does the knowl- 
edge of (he faots appear useful in the assessment of damages, unless perhaps 
to aggravate them by proving to the jury thavthe plaintiff was very gene- 
rally known among his fellow cFtizens, and that from this circumdtance the 
injury from the slander would be more extensive. 

We are now to consider whether the plaintiff's rank and condition in life, 
which the defendant offered in evidence, would have had, in this case, any 
legal tendency to mitigate the damages. 

The allegation that the plaintiff's manner of gaining subsistence, and 
that his station and condition in society was b^low mediocrity, when con- 
iieicted,with the other allegations in the defendant's statement, would, if prov- 
ed, have satisfied the jury that the plaintiff gained his subsistence by buying, 
selling, and exchanging, horses, in this and the neighboring states, or, in oth- 
er words, that he was a horse jockey. Now from the nature of this action, 
and from the evidence in the caui^e, it is not easy to presume that the jury 
had not evidence of these facts. It was the interc;8t of the plaintiff tliat they 
should have this evidence, as its tendency in this case would have been rather 
to aggravate the damages. A mnn, with the reputation of a horse-s'ealer, 
is ruined as a dealer in horses. With this character hanging on him,' no man 
would trust him to try a horse: and no man would buy a horse of him, through 
fear he should buy a stolen one. We are therefore of opinion that this evi- 
dence, if given by the defendant, would have no legal tendency to mitigate 
the damages, and consequently he is not injured by its rejection. 

The defendant has also excepted against the direction of the judge, be- 
cause he charged the jury, that, considering the circumstances which had 
been proved, the manner of speaking the words, and especially the justifica- 
tion by the defendant on record, no evidence whatever could be considered 
in Hiitigation of damages. 

We are satisfied that evidence of certain facts and circumstances may bo 
received under the general issue, which ought to be rejected under this jus- 
tification. In the former case, the defendant may prove that the words were 
spoken through heat or passion., and not from malice; or that they were spo- 
ken with an honest intention, through mistake, and not with a design to in- 
jure the plaintiff But if the defendant when called upon to answer in a 
court of law, will deliberately declare in his plea that the words are true, he 
precludes himself from any attempt to mitigate the damages by any of those 
facts or circumstances, because his plea of justification is inconsistent with 
them. 

But we are not prepared to declare that there are no facts or circum«itan- 
ces, from which the jury may mitigate the damages under a special justifica- 
tion of the truth o( the words, in which he shall fail. When, through the 
fault of the plaintiff, the defendant, as well at the time of speaking the words 
as when he pleaded his justification; had good cause to believe they were 
true; it appears reasonable that the jury should take into consideration this 
misconduct of the plaintiff to mitigate the damages. The direction of the 
judge excepted against is predicated not only on the plea of justification, but 
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also on the circumstances, which had been proved in the case. He has, 
therefore, at the request of the court, furnished us with a report of the evi- 
dence in the cause. 

From this report it substantially appears that the plaintiff had several hon- 
es at the defendant's stable in tVorthington at livery: that all the horses wore 
the property of the plaintiff, except a black horse, which was the joint prop- 
erty of the parties: that the plaintiff wanted the black horse to match ano- 
ther horse of his own; and that the defendant wanled him for the same ptjr« 
pose: that the plaintiff practised finesse in removing the horses from the 
defendant's stable; and in fact removed them, without the defendant's know- 
ledge, to Mills's stable, distant about half a mile: that the next day the 
defendant knew they were at Mills*s, and was there with the plaintiff attempt- 
ing to adjust the controversy, and offered the plaintiff to arbitrate it, which 
he refused: that about two days afler, the plaintiff took all his horses, and 
went on with them to the eastward: that the defendant followed him, and 
might have arrested him at Northampton, bat declined it, because he might 
attach more property when the plaintiffhad gone further on: that the defend- 
ant arrested him at Belchertown, on a writ which he did not prosecute: that 
about the time of the arrest, and also afler the plaintiff was in custody, he 
repeatedly uttered the defamatory words: that about the same time he told 
a witness that the horses were not his^ except half the black horse, but that 
it was best to use policy. 

From considering the report of the evidence, we are satisfied that the 
judge's direction, predicated on this evidence, was right. It docs not appear 
that the defendant ever supposed that the defamatory words were true. He 
knew that all the horses were the plaintiff's, except the black horse, and of 
liim that the plaintiff was pa^t owner: this he declared, but said it was 
necessary to use policy. Indeed the inference is, that he knew that the 
words were not true; for at Mills's he did not charge the plaintiff with thef^, 
but attempted to settle the dispute, and offered to arbitrate it. Afterwards* 
when he has had time for reconsideration, and to obtain the information of 
counsel as to the law as applied to the fact, he comes intocourt, and publicly 
puts the slander on record, 

76. 

Coffin v. Coffin, 4 Rep. 1. 

Parsons, C, J, The plaintiff has commenced an action of the case, de- 
manding damages of the defendant for an inj.ury to his character commit- 
ted by the defendant in maliciously uttering and publishing delamatorj 
words, which imported that the plaintiff had committed felony by robbing 
the I^antucket bank. 

To this demand the defendant pleaded not guilty, and also, by leave of 
the court, a special plea in bar, justifying the speaking of the words, be- 
cause, as he alleged, at the time wiien they were spoken, he and Benjamin 
Russel were members of the house of representatives then in session, and 

' that he spoke the words to Russel, in deliberation in the house, concerning 
the appointment of a notary public, and that the words had relation to the 
subject of their deliberation. 
. The plaintiff, in his replication, denies these allegations; and avers that the 

' words were spoken by the defendant of his own wrong, and without such 
cause as he had alleged, and tenders an issue to the country. The defendant 
does not demur to the replication, but joins the issue thus tendered. 

Both the issues came on to trial, and it appeared from the evidence, that 
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when the words were spoken, the defendant and Russel were members of 
the house of representatives, then in session. The occasion, manner and 
circumstances of speaking them are thus related by Russell, the witness. 
He having some acquaintance with the plaintiff, and thinking highly of his 
integrity, was applied to by him to move a resolution for. the appointment 
of an additional notary for Nantucket, the town represented by the defend- 
ant. Russell made the motion, and had Ieav6 to lay the resolution on the 
table. The defendant, in his place, enquired where Russel had the infor- 
mation of facts, on whicli the resolution was moved. The witness an- 
swered, from a respectable gentleman from Nantucket. The resolution 
then passed, and the speaker took up some other business. Russell tlien 
led bis place, and was standing in the passage-way, within the room, con* 
versing with several gentlemen. The defendant, leaving his place, came 
over to Russel, and asked him, who was the respectable gentleman from 
whom he had received the information he had communicatecl to the house? 
Russel answered carelessly^ he was, perhaps, one his relations, and named 
Coffin, as most of the Nantucket people were of that name. The 
witness then perceiving the plaintiff sitting behind the bar, pointed to him, 
and informed the defendant he was the man. The defendant looked to- 
wards him and said, ** what that convict?'' RusseTl, surprised at the 
question, asked the defendant what he meant ? He replied, *' Doiit thee 
know the business of the Nantucket bank ?" Witness said, " yes, but ho 
was honorably acquitted." The defendant then said, ^* that did not make 
him less guilty, thee knows." It further appeared that this conversation 
passed a little before one o'clock, that the election of notaries was not then 
before the house, but was made that afternoon, or the next day, and that ihd 
plaintiff was not a candidate for that office. And there is no evidence that 
the resolution laid on the table by Russel, and passed, or the subject matter 
of it, was ever after called up in the house. 

It does not appear from the report that it was contended by the defendant 
that the words testified to, did not import the slander charged in the f)Iain« 
tiff's declaration, nor is the verdict objected to on that ground; the judge, 
therefore, dieected the jury, that if they believed the testimony, the plaintiff 
had maintained the first issue. But the defendant insisted that the evidence 
suppoKeJ the justification contained in the bar, and that by law the second 
issue ought to be found for him. 

The question of law, therefore, arises on the second issue. Both parties 
had submitted the trial of this issue to a jury. The issue involved both law 
and fact, and the jury must decide the law and fact. To enable them to 
settle the fact, they were to weigh the testimony; that they might truly de- 
cide the liiw, they were entitled to the assistance of the judge. If the judge 
had declined his aid in a matter of law, yet the jury must have formed their 
conclusion of law as correctly as they, were able. But the judge ivas offi- 
cially obliged to declare to the jury his opinion of the law. If this be denied 
as a matter not within the jurisdiction of the court, it must also be denied 
that the jury were legally authorised to decide on the law. The conse- 
quence of which would be, that when any defendant representative should 
plead his privilege in bar, whether the plea be trUe or false cannot be 
enquired into, because every such plea must involve both law and fact ; and 
the judge must send the parties out of court. 

If the judge was officially obliged to declare the law to the jury, he must 
necessarily take notice of the law, on \vhich the defendant relied, and give 
it according to his jud^^ment, a sound construction, applicable to the issue 
on trial. The law relied on, is the twenty first article of the declaration of 
rights. 
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This article he was ob1i|red to notice and explain, accprding to what he 
judged to be its true intent and effect. If there had been any explanation 
of this article, by the act of any legislature, or by the judgment of any 
court, constitutionally obligatory on courts of law, such explanation is law, 
and ought to have governed th^ judge .in his construction of the article. It^ 
is not pretended, that at the time of the trial, any such act or judgment ex- 
isted. The only aid, which the judge could receive, must have been derived 
from other parts of the constitution, and from the principles of common 
law, by which sound rules of construction are established. 

The judge accordingly gave to the jury his construction of the article, 
and declared to them his opinion, that the facts did not in law maintain the 
issue for the defendant; and the jury found a verdict for the plaintiff. 

To this opinion of the judge the defendant excepted, and moves for a new 
trial; and on the correctness of it are we now to decide. As the jury found 
a verdict agreeably to the judge's direction it is to be presumed that they 
were influenced by it; and if the direction whs wrong, the cause ought to be 
again tried by another jury, uninfluenced by an erroneous opinion of the judge 
in a matter of law. 

The twenty-first article of the declaration of rights declares, that *^ the 
freedom of deliberation, speech and debate, in either house of thq legisla- 
ture is so essential to the rights of the people, that it cannot be the found- 
ation of any accusation, or prosecution, action or complaint in any other 
court or place whatsoever." On this article the defendant relies for 
his justification. And if it were competent to the judge on the trial to de- 
clare his opinion of the true intent and meaning of it, it must be compe- 
tent for this court to decide whether his opinion was, or was not legal: or 
the defendant can have no relief by his motion; iHiless the court are to de- 
cide, without enquiry or authority, that the opinion was against law. But 
I know of no action within the jurisdiction of a court, and regularly before 
it, in which it will not be the duty of the judges to decide all matters of law 
arising in it, so far as the court is competent to decide on them, according 
to their own apprehension of the law. Otherwise they will have no jurisdic- 
tion of legal questions; or they must act as ministerial agents, deciding ac- 
cording to the will, of others. 

In considering this article, it appears to me, that the privilege secured by. 
it is not so much the privilege of the house, as an organized body, as of 
each individual member composing it, who is entitled to this privilege, 
even against the declared will of the house. For if he does not hold this 
privilege at the plesure of the house; but derives it from the will of the 
people, expressed in the constitution, which is paramount to the will of either 
or both branches of the legislature. In this respect the privilege here secu- 
red resembles other privileges attached to each member by another part of 
the constitution, by which he is exempted from arrests on mesne (or original) 
process, during his going to, returning from, or attending the general court. 
Of these privileges, thus secured to each member, he cannot be deprived, by 
a resolve of the house, or by an act of the legislature. 

These privileges are thus secured, not with the intention of protecting 
the members against prosecutions, for their own benefit, but to support the 
rights of the people by enablihg their representatives to execute the func- 
tions of their ofHce, without fear of prosecutions, civil or criminal. I, 
therefore, think that the article ought not to be construed strictly, but liber- 
ally, that the full designs of it may be answered. I will not confine it to 
delivering an opinion, uttering a speech, or haranguing in debate ; but 
will extend it to the giving of a vote, to the making of a written report, Jind 
to every other act resulting from the nature, and in the execution of the of- 
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fice* And I would define the article, as securing to every member exemp- 
tion from prosecution, for every thing said or done by him, as a representa- 
tive, in the exeit^ise of the fnnctions of that office; without enquiring wheth* 
erthe exercise was regular according to the rules of the house, or irregular 
and against their rules. I do not con^ne the member to his place in the 
bouse; and am satisfied that there are cases, in which he is entitled to this 
privilege* when not within the wails of the representatives' chamber. 

He cannot be exercising? the functions of his ofiice as member of a body 
unless the body be in existence. The house must be in session, to enable " 
him to claim this privilege; and it is iq session, notwithstanding occasional 
adjournments, for short intervals, for the convenience of its members. 
If a member, therefore, be out of the chamber, sitting in committee, ex- 
ecuting the commission of the house, it appears to me that such member is 
within the reason of the article, and ought to be considered within the priv- 
ilege. The body, of which he is a member, fs in session, and he, as a mem« 
ber of that body, is in fact discharging the duties of his. office. He ought 
therefore, to be protected from civil or criminal prosecutions for every 
thing said or done by him, in the exercise of his functions, as a represen- 
tutivo in committee, either in debating, in assenting to, or in draughting a 
report. Neither can I deny the member hia privilege, when executing the 
duties of his ofiice, in a convention of both houses, although the eonFentioa 
should be holden in the senate chamber. 

'i'o this construction of the article it is objected, that a private citizen may 
have his characterbascly defamed, without any pecuniary recompense or sat<» 
isfaction. The truth of the objection is admitted. But he ipay have other com- 
pensation awarded to'him by the house, w^fo have poiyer,as a necessary inci* 
dent to demand of any of its members a retraction or apology, of or lor any 
thing he has said, whilst discharging the duties of his office, either in the 
bouse, in committee, or in convention of the two houses, on pain of expul- 
sion. But if it is allowed that the remedy is inadequate, then a private ben- 
efit must submit to the public good. The injury to the reputation of a 
private citizen is of less importance to the commonwealth than the free and 
unreserved exercise of the duties of a representative, unawed by the fear of 
legal prosecution. 

A more extensive construction of the privileges of the members secured 
by this article, 1 cannot give ; because it could not be supported by the 
language, or the manifest intent of the article. When a representative is 
not acting as a member of the house, he is not entitled to any privileges 
above his fellow citizens; nor are the rights of the people effected if he is 
placed on the same ground, on which his constituents stand. He is secu* 
red in the liberty of travelling to the house, of attending his duties there, 
of exercising the functions of his office as a member, and of returning home. 
But so careful wore the people in providing that the privileges, which they, 
for their own benefit, had secured to their representatives, should not un- 
reasonably prejudice the rights of private citizens ; that a member may be 
arrested upon execution in a civil suit, in cases where he could not be law- 
fully arrested on original, or mesne process. And that offences against law 
may be duly and seasonably punished, this privilege is not extended to ar- 
rests on criminal prosecutions, in any case where by law the member may 
be prf>secuted as a criminal. 

If this very liberal construction of the twenty-first article be just; if it 
be warranted by its language; if it be consonant to its manifest intent and de- 
sign, the question before the court lies in a narrow compass. 

Was Coffin, the defendant, in speaking the defamatory words, executing 
the duties of his office? Or, in other language, was he acting as a rcpresen- 
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tMive? If be was, he is entitled to the pririlege he claims: If he warn 
not, but was acting fts a prWate citizen, as a private citizen lie must 
answer. 

Upon information gir en by the plaintiff to Russell, a member, he ha J 
moved a resolution providing for the choice of another iiotary for Nantucket? 
and on RusselPs stating that his information was from s respectable per- 
son from that place, the resolution had passed; the bouse had proceeded to 
other business; and the subject matter of the resolution, or of the inibrma- 
tion, Tvnshnot in fact before the house: although it is certain that any mem* 
ber might have moved to rescind the resolution. Russell, his brother mem- 
ber, was in the passage way, conT'»rsing with several gentlemen: the de- 
fendant came to him, and enquired the name of Ruf^selFs inf<»rmaot, who, 
he had declared, was n respectable gentleman from Nantucket. VV^as iW\» 
enquiry thus made, the act of a repre5«entative discharging his duty, or of a 
private citizen to gratify his curiosity? It was the former, say the defendant's 
counsel. Whether it was or not, certainly it was innocent* But to pursoe the 
evidence: the defendant tvas answered ; whatever was his motive, he had 
received the information. If upon it, he intended again to call up the reso- 
lution, he might have done it. But no motion, for that purpose, was ever 
made. lie then utters to Russell the defamatory words. What part of hb 
legislative duty was he now perfirming? It is said that lie might appre- 
hend that the pbru tiff was a candidate for the office of notary; and that bis 
motive might be to disstride Russel from givinor him his rote. But there is 
no evidence that the defendant supposed the plaintiff to be a candidate, and 
It is in evidence that the plaintiff was not a candidate. It is also apparent 
that the defendant bclreved that Ra:<sell was not ignorant of the ^ifidsciment 
ag'iinst the plaintiff, and of his acquittal. I cannot, therefore, assign to the 
defendant any other motive for his indiscreet language, but to correct Rus- 
sell for giving to the plaintiff the appellation of a respectable gentleman ; 
and to justify the correction, by asserting that an honorable acquittal, by 
the verdict of a jury, is not evidence of innocence. It is not, therefore 
possible for me to presume that the defendant, in using, thus publicly, the 
defamatory words, even contemplated that he was in the discharge of any 
official d'lty. This enquiry by the defendant, and his replies might have 
been made, for all the purposes intended by him, in State-street, or in any 
other place, as well as in the representatives' chamber; and it is not easy 
for me to conceive that any language or conduct of a representative must be 
considered as official, merely because.he chooses the representatives* cham- 
ber for the scene. 

^ But it has been urged, that the privilege must extend to a representative 
giving information to a brother member, on any subject before the house; 
or which may be expected to come before the house ; for the information 
may be necessary to enable the member informed to discharge his official 
duty with ability and propriety. Without remarking the essential distinc- 
li(m between a man*s seeking information on subjects relating to his office, 
and his actual execution of its functions ; and without observing the ex- 
treme difficulty of supposing that defamatory wordf:, maliciously uttered, can 
ever be considered as useful information; I do clearly admit, that a repre- 
sentative will certainly be entitled to his privilet^e in all cases, where he 
shall give information in the discharge of his official duty; although the man- 
ner may be irregular, and against the rules of the bouse. But when a rep- 
resentative pleads his privilege, to entitle himself to it, it must appear that 
some language or conduct of his, in the character of a representative, is the 
foundation of the prosecution, for in no other character can he claim the 
privilege^ 
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But in actions ibr dcfimatory words against a member, he may, in cases, 
to which his privilege does not extend, defend himsclfy like any other citi- 
sen, by proving that the wordi were spoken for a justifiable purpose, not 
cnaltcioudy, nor with a design to defame the character of any man. And 
this defence will avail every man charged with slander, although it may be 
that the words uttered are not true. I do not, therefore consider any citi* 
sen, who is a representative, Mnswcraiile in a prosecution for defamation, 
wliere the words charged were uttered in the execution of his official* duty, 
although they were spoken tiialic'ously; or where they were not uttered in 
the execution of his official duty, if tliey were not s^ioken maliciously, with 
tan intent to defame tlie diaracter of any person. And I do consider a rep- 
resentative holden to answer for defamatory words, spoken maliciously, and * 
«ot in dischai^ing the functions of his office. But to consider every mali- 
cioas slander, utterad by a citizen who is a representative, as within his 
privilege, because it was uttered in the walls of the representatives^ cham** 
4>er to another member, but not uttered in executing his official duty, would 
be to extend the privilege further than wa« intended by the people, or than 
is consistent with sound policy ; and would render the representatives* 
chamber a sanctuary for calumny; an effect which never has been, and I 
confidently trust, will never be endured by any house of representatives ia 
IViassachusctts. 

It lias been said, that although the judge at the trial had no other inform- 
ation of the nature and extent of the defendant's privileges, but what he de- 
rived frofli the constitution ; yet, that since the trial, on the first of March 
Instant, tlie house passed a resolution declaratory of the privileges of its 
members, to which declaration we are obliged to conform in our judgments; 
because the house is to judge exclusively of its own privileges. 

That the house is to judge exclusively of its privileges, for certain intents 
and purposes, is very certain; but if it is to exclude courts oflaw from judg- 
ing of the privileges of its members in every case, the consequences would be 
unfortunate to the members. If a member in any action plead his privilege, 
he submits it to the judgment of the court; and if it be allowed, it is by vir« 
tue of the judgment of the court All, therefore, the court could do, \ipon 
such an hypothesis, would be to reject the plea, lest, in judging of it, it should 
invade the privileges of tlie house. 

The resolution declares that words spoken by any member within the 
walls of the house, relative to any subject under their consideration, 
either in their separate capacity, or in a convention of both branches of 
the legislature, whether the tH ember speaking such words addresses him- 
self in debate to the chair, or deliberates or advises with another member 
respecting such subject, are alone and exclusively cognizable by the house; 
and that for any other tribunal to take congizance oC words thus spoken, 
would be a violation of the twenty-first article of the constitution. And the 
words relied on for the defendant are, " whether the member speaking such 
words addresses himself to tJie chair, or deliberates or advises with another 
member respecting such subject." 

As it IS admitted by the defendant's counsel that this court is competent 
to construe the twenty-first article, in order to decide whether the facts in 
the case bring the defendant withiri it ; so also it is admitted that the court 
is competent to construe this resolution for tlie same purpose. The reso- 
lution, judging from the face of it, does not appear to bo an act of the 
house in any case of contempt on trial before it ; but to be a general de- 
claration of the privileges secured to the members by the twenty-first arti- 
cle of the constitution ; because it is declared that an invasion of these 
privileges would be a violation of that article. I consider the house, there- 
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talire? If be was, he is entitled to the pririlege he claims: If he warn 
not, but was actir»g fts a private citizen, as a private citizen lie must 
answer. 

Upon information giren by the plaintiff to RosseH, a member, he ha J 
moved a resolution providing for the choice of another notary for Nantucket; 
and on RusselPs stating that his information was from s respectable per- 
son from that place, the resolution had passed; the house had proceeded to 
other business; and the subject matter of the resolutifm, or of the inibrma- 
tion, Tvns-not in fact befi»re the house: although it is certain that any mem- 
ber might have moved to rescind the resolution. Russell, his brother mem- 
ber, was in the passage way, conv*»rsing with several gentlemen: the de- 
fendant came to him, and enquired the name of Russeirs informant, who, 
he had declared, was n resj)eciable gentleman from Nantucket. Was ihi» 
enquiry thus made, the act of a reprei«entative dischargin!^ hiss duty, or of a 
private citizen to gratify his curiosity? It was the former, say the defendant's 
counsel. Whether it was or not, certainly it was innocent* But to parsoe the 
evidence: the defendant tvas answered ; whatever was his motive, be had 
received the information. If upon it, he intended again to call up the reso- 
lution, he might have done it. But no motion, for that purpose, was ever 
made. He then utters to Russell the defamatory words. What part of his 
legislative duty was he now perfirming? It is said that lie might appre- 
hend that the plarutiff was a candidate for tlte office of notary; and that bis 
motive might be to dissu^ide Russel from giving him his rote. But there is 
no evidence that the defendant supposed the plaintilF to be a candidate, and 
It is in evidence that the plaintiff was not a candidate. It is also apparent 
that the defendant bclreved that Rar^sell was not ignorant of the ifidsciment 
ag'iinst the plaintifl^ and of his acquittal. I cannot, therefore, assign to the 
defendant any other motive for his indiscreet language, but to correct Rus- 
sell for giving to the plaintiff the appellation of a respectable gentleman ; 
and to justify the correction, by asserting that an honorable acquittal, by 
the verdict of a jury, U not evidence of innocence. It is not, therefore 
possible for me to presume that the defendant, in using, thus publicly, the 
defamatory words, even contemplated that he was in the discharge of any 
official dnty. This enquiry by the defendant, and his replies might have 
been made, for all the purposes intended by him, in State-street, or hi any 
other place, as welt as in the representatives' chamber; and it is not easy 
for me to conceive that any language or conduct of a representative must be 
considered as ofRcial, merely because .he chooses the representatives' cham- 
ber for the scene. 

^ But it has been urged, that the privilege must extend to a representative 
giving information to a brother member, on any subject before the house; 
or which may be expected to come before the house ; for the information 
may be necessary to enable the member informed to discharge his official 
duty with ability and propriety. Without remarking the essential distinc- 
li(m between a man's seeking information on subjects relating to his office, 
and his actual execution of its functions ; and without observing the ex- 
treme difficulty of supposing that defamatory words, maliciously uttered, can 
ever be considered as useful information; I do clearly admit, that a repre- 
sentative will certainly be entitled to his privileu'e in all cases, where he 
shall give information in the discharge of his official duty; although the man- 
ner may be irregular, and against the rules of the house. But when a re|>- 
resentative pleads his privilege, to entitle himself to it, it must appear that 
some language or conduct of his, in the character of a representative, is the 
foundation of the prosecution, for in no other character can he claim the 
privilege^ 
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But in actions ibr dcfimatory words against a member, he may, in cases, 
to which his f>ri?ileg« does not extend, defend himselfy like any other citi- 
sen, by proving that the words were spoken for a justifiable purpose, not 
maliciously, nor with a design to defame the character of any man. And 
this defence will avail every man charged with slander, although it may be 
that the words uttered are not true. I do not, therefore consider any citi« , 
sen, who is a represent a tive, answerable in a prosecution for defamation, 
where the words chargf'd were uttered in the execution of his official duty, 
although they were spoken tiialic'.ously; or where they were not uttered in 
the execution of his official duty, if tliey were not spoken maliciously, with 
san intent to defame tlie character of any person. And I do consider a rep- 
resentative holden to answer for defamatory words, spoken maliciously, and * 
«ot in dischai^ing the functions of his office. But to consider every mali- 
cions slander, utterad by a citizen who is a representative, as within his 
privilege, because tt was uttered in the walls of the representatives^ cham- 
4>er to another member, but not uttered in executing his official duty, would 
be to extend the privilege further than wa« intended by the people, or than 
is consistent with sound policy ; and would render the representatives* 
chamber a sanctuary for calumny; an effect which never has been, and I 
confidently trust, will never be endured by any house of representatives ia 
Massachusetts. 

It lias been said, that although the judge at the trial had no other inform* 
ation of the nature and extent of the defendant's privileges, but what he de- 
rived from the constitution j yet, that since the trial, on the first of March 
Instant, tlie house passed a resolution declaratory of the privileges of its 
members, to which declaration we are obliged to conform in our judgments; 
because the house is to judge exclusively of its own privileges. 

That the house is to judge exclusively of its privileges, for certain intents 
and purposes, is very certain; but if it is to exclude courts oflaw from judg- 
ing of the privileges of its members in every case, the consequences would be 
unfortunate to the members. If a member in any action plead his privilege, 
he submits it to the judgment of the court; and if it be allowed, it is by vir- 
tue of the judgment of the court All, therefore, the court could do,\ipon 
£uch an hypothesis, would be to reject the plea, lest, in judging of it, it should 
invade the privileges of tlie house. 

The resolution declares that words spoken by any member within the 
walls of the house, relative to any subject under their consideration, 
either in their separate capacity, or in a convention of both branches of 
the legislature, whether the ih ember speaking such words addresses him- 
self in debate to the chair, or deliberates or advises with another menilier 
respecting such subject, are alone and exclusively cognizable by the house; 
and that for any other tribunal to take congizance of words thus spoken, 
would be a violation of the twenty-first article of the constitution. And the 
words relied on for the defendant are, " whether the member speaking such 
words addresses himself to tJie chair, or deliberates or advises with another 
member respecting such subject." 

As it is admitted by the defendant's counsel that this court is competent 
to construe the twenty-first article, in order to decide whether the facts in 
the case bring the defendant within it ; so also it is admitted that the court 
is competent to construe this resolution for the same purpose. The reso- 
lution, judging from the face of it, does not appear to bo an act of the 
house in any case of contempt on trial before it ; but to be a general de- 
claration of the privileges secured to the members by the twenty-first arti- 
cle of the constitution ; because it is declared that an invasion of these 
privileges would be a violation of that article. I consider the house, there- 
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talire? If be was, he is entitled to the pririlege he claims: If he warn 
not, but was acting fts a private citizen, as a private citizen lie must 
answer. 

Upon information giren by the plaintiff to RosseH, a member, he ha J 
moved a resolution providing for the choice of another notary for Nantucket; 
and on RusselPs stating that his information was from s respectable per- 
son from that place, the resolution had pnssed; the house had proceeded to 
other business; and the subject matter of the resolutifm, or of the inibrma- 
tion, ivnshnot in fact before the house: although it is certain that any mem* 
ber might have moved to rescind the resolution. Russell, his brother mem- 
ber, was in the passage way, conversing with several gentlemen: the de- 
fendant came to him, and enquired the name of Ruf^selPs informant, who, 
he had declared, was n respectable gentleman from Nantucket* Was thi9 
enquiry thus made, the act of a repre5«entative discharging^ his duty, or of a 
private citizen to gratify his curiosity? It was the former, say the defendant's 
counsel. Whether it was or not, certainly it was innocent. But to porsoe the 
evidence: the defendant tvas answered ; whatever was his motive, he had 
received the information. If upon it, he intended again to call up the reso- 
lution, he might have done it. But no motion, for that purpose, was ever 
made, lie then utters to Russell the defamatory words. What part of hb 
legislative duty was he now perforating? It is said that lie might appre- 
hend that the plaintiff was a candidate for the office of notary; and that bis 
motive might be to dissu^ide Russel from giving him his rote. But there is 
no evidence that the defendant supposed the plaintilF to be a candidate, and 
it is in evidence that the plaintiff was not a candidate. It is also apparent 
that the defendant believed that Rassell was not ignorant of the ^indsciment 
agriinst the plaintiff, and of his acquittal. I cannot, therefore, assign to the 
defendant any other motive for his indiscreet language, but to correct Rus- 
sell for giving to the plaintiff the appellation of a respectable gentleman ; 
and to justify the correction, by asserting that an honorable acquittal, by 
the verdict of a jury, is not evidence of innocence. It is not, therefore 
possible for me to presume that the defendant, in using, thus publicly, the 
defamatory words, even contemplated that he was in the discharge of any 
official dnty. This enquiry by the defendant, and his replies might have 
been made, for all the purposes intended by him, in State-street, or in any 
other place, as well as in the representatives' chamber; and it is not easy 
for me to conceive that any language or conduct of a representative must be 
considered as official, merely because _he chooses the representatives' cham- 
ber for the scene. 

' But it has been urged, that the privilege must extend io a representative 
giving information to a brother member, on any subject before the house; 
or which may be expected to come before the house; for the information 
may be necessary to enable the member informed to discharge his official 
duty with ability and propriety. Without remarking the essential distinc- 
ticm between a man's seeking Information on subjects relating to his office, 
and his actual execution of its functions ; and without observing the ex- 
treme difficulty of supposing that defamatory words, maliciously uttered, can 
ever be considered as useful information; I do clearly admit, that a repre- 
sentative will certainly be entitled to his privileu'e in all cases, where he 
shall give information in the discharge of his official duty; although the man- 
ner may be irregular, and against the rules of the house. But when a rep- 
resentative pleads his privilege, to entitle himself to it, it must appear that 
some language or conduct of his, in the character of a representative, is the 
foundation of the prosecution, for in no other character can he claim the 
privilege^ 
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But in actions ibr dcfimatory words against a member, he may, in cases, 
to which bi.s privilege does not extend, defend himself, like any other citi- 
sen, by proving that the words were spoken for a Justifiable purpose, not 
maliciously, nor with a design to defame tfie character of any man. And 
this defence will avail every man charged with slander, although it may t)e 
that the words uttered are not true. I do not, therefore consider any citi* 
sen, who is a repr^entative, »nswcral)le in a prosecution for defam:ition, 
wliere the words charged were uttered in tlie execution of his official- duty, 
although they were spoken iiiaiic'ously; or where they were not uttered in 
the execution of his official duty, if tliey were not spoken maliciously, with 
sail intent to defame the character of any person. And I do consider a rep- 
resentative holden to answer for defamatory words, spoken maliciously, and * 
«otia discharging the functions of his office. But to consider every mali- 
cious slander, utterad by a citizen who is a representative, as within his 
privilege, because it was uttered in the walls of the representatives' cham- 
ber to anotlier member, but not uttered in executing his official duty, would 
be to extend the privilege further than wa? intended by the people, or than 
is consistent with sound policy; and would render the representatives* 
chamber a smctuary for calumny; an effect which never has been, and I 
confidently trust, will never be endured by any house of representatives ia 
Massachusetts. 

It has been said, that although the judge at the trial had no other inform* 
«tion of the nature and extent of the defendant's privileges, but what he de- 
rived from the constitution j yet, that since the trial, on the first of March 
Instant, tlie house passed a resolution declaratory of the privileges of its 
members, to which declaration we are obliged to conform in our judgments; 
because the house is to judge exclusively of its own privileges* 

That the house is to judge exclusively of its privileges, for certain intents 
and purposes, is very certain; but if it is to exclude courts of law from judg- 
ing of the privileges of its members in every case, the consequences would be 
unfortunate to the members. If a member in any action plead his privilege, 
he submits ft to the judgment of the court; and if it be allowed, it is by vir* 
tue of the judgment of the court.' All, therefore, the court could do,\ipon 
such an hypothesis, would be to reject the plea, lest, in judging of it, it should 
invade the privileges of the house. 

The resolution declares that words spoken by any member within the 
walls of the house, relative to any subject under their consideration, 
either in their separate capacity, or in a convention of both branches of 
the legislature, whether the iHember speaking such words addresses him- 
self in debate to the chair, or deliberates or advises with another member 
respecting such subject, are alone and exclusively cognizable by the house; 
and that for any other tribunal to take congizance of words thus spoken, 
would be a violation of the twenty-first article of the constitution. And the 
words relied on for the defendant are, " whether the member speaking such 
words addresses himself to tlie chair, or deliberates or advises with another 
member respecting such subject." 

As it is admitted by the defendant's counsel that this court is competent 
to construe the twenty-first article, in order to decide whether the facts in 
the case bring the defendant within it ; so also it is admitted that the court 
is competent to construe this resolution for the same purpose. The reso* 
lution, judging from the face of it, does not appear to bo an act of the 
house in any case of contempt on trial before it ; but to be a general de- 
claration of the privileges secured to the members by the twenty-first arti- 
cle of the constitution ; because it is declared that an invasion of these 
privileges would be a violation of that article. I consider the house, there- 
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rore as defining the constitutional privileges of its members, relatii^S ^^ 
word.^ spoken by ihcm. In this declaration, the words mu9t be spoken otf 
a subject before the house, and either addressed td the chair, or by onii 
niember to another by way of deliberation and advice on the snirie subjects 
In either case, the words must be spoken officially, although in the lat-^ 
ter Case they may be spoken in a disorderly and irregular manner. The 
house has ttbl therefore claimed any privileges for its members, ^hen pros^ 
ecuted for slander, unless the words charged Were Spoken officially in thd 
chaiitctt!r of a representative. This inference is inevitable, unless it 
khould be unreasonably concluded that one member could deliberate or ad- 
vise with another member, on a subject before the house, having abandoned 
his official duty, and acting as a private citizen. Whether I do, or i\o not 
allow to the resolution j thus passed, the force of law; I am satisfied that 
it claims no privileges^ but what are secured to the members by the consti- 
tution, of which, as far as it extends, it is in affirmance. Th6 resolution 
does not, therefbre, in my opinion, aid the defendant; for it appears from 
the facts in the case, that the defamatory Words, charged on the defendant^ 
were not spoken by him on a subject before the house, either in an 
Itddress to the chair, or by way of deliberation or advice with another mem- 
ber. 

It has been urged, that a declaration of privileges made by the house» 
whether those priviletres do, or do not belong to itj has the force of law, 
and is obligatory, in all cases, on the courts of justice. A declaration of 
that nature is not now before us ; for I am satisfied that the hoase h.is all 
the privileges claimed by its resolution. Whedever a declaration shall bo 
made by ihe house, claiming privileges rtot belonging to it in the opinion of 
the judges of a court ot law, let the judges then decide the question. 
The i>ierits of it must depend on a careful consideration of the constitution^ 
wiih a due regard to the privileges and prerogatives of the house resultinjr 
from It. On this subject I give no opinion. But from the ob-^er vat ions I 
have already mide, it may not be improper to declare,' that if it had appeared 
to me that the wordj charged on the defendant, h iJ been officially spoken 
by him without the walls of the representatives' chamber, either, in a con- 
Vehlioli of tlie two houses holden in the setiate chamber, or in a committee, 
while executing the commission of the house then in session, as I am now 
advfsed, I would have allowed him his privilege, althougrh, by the resolution 
))roduced, the house seem to Confine its privileges to words spoken within the 
walls of the representatives' chamber. 

But the danger ot confficting jurisdictions has been insisted on with much 
ability and eloquence, if we should support the present action. I am sensi- 
ble that where a conflict of final jurisdictions exists in any state, lliere must 
be a defect in the laws of that state. In my opinion, this state is not liabio 
to the Opprobrium; for I do not conceive that final confiiclir.g juiisdiclioi.8 
here are consistent either with our constitution or statutes. 

To introduce examples from the British house of commons, cannot much 
illustrate the siihject. The privileges of that house are not derived from 
anj written constitution, but have been acquired by the successful strug- 
gles of centuries, directed either against the monarchy or an hereditary ar- 
istocracy. The exer:ionsof the commons have generally been popular, be- 
cause the people were supposed to reap the fruits of them. In this 
Mate we haVe a written constitution, formed by the people^ in which they 
haive defined, not only the powers, but the privileges of the house, feither by 
express wwrds, or by necessary implication. A struggle- for fitivileges, in 
this state, would be a contest against the people, to wrest from them what 
they have not chosen to grant. And it may be added that the grant of priv« 
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ilefcs is a restraint on the rights of private citisens, which cannot be further 
re«strained but by some constitutional law. These principles are pcrfertly 
consistent with the resolution of the house, which is not a claim of any fur- 
ther privileges not granted bv the constitution ; but a description of some, 
and only of some privileges there granted. 

I con.^ider the house of representatives, not only as an integral branch of 
the legislature, and as an essential part of the two houses in convention, 
but also OS a court having final and exclusive cognizance of all matters with- 
in its jurisdiction, for the purposes fut* which it was vested with jurisdiction. 
It has jurisdiction of the election of its members; of the choice of its of!i* 
cers; of its rules of proceeding ; and of all contempts against the house 
cither in its presence, or by violating the constitutional privileges of its 
members. When the house is proceeding as a court, it has, exclusively, 
authority to decide whether the matter before it be> or be not within its ju- 
risdiction, without the legal control of any other court. As to contempts, 
the house proceeds against the offender to punish the contempt. Courts of 
law proceed to punish ofibnces against the state, and to redress private 
wronsfs. The same act may be a contempt againist the house, an offence 
agamst the state, and an injury ta an individual $ and in all tliese respectsi 
proceedings may be had against the offender. 

When the house decides in a question of election, it can conclusively de^ 
cide on the right of voting claimed by an elector, so far as it is necessary to 
settle the election. But nn elector, illegally deprived of his right of voting, 
may demand redress fur this wrong against the selectmen by a suit at law. 
Tbis was decided in the caises of Gardner and of Kilham against the se- 
lectmen of Salem, vide^ Mass. Rep. 236, 244, where the only defence set 
up was that the plaintiffs had no right to vote. Upon this question the 
judgments of both courts, however rendered, could be executed without any 
inttjrfercfice. Let me illustrate the subject by supposing a case or two. A 
member is assaulted in the town, in which the house is in session, and is cru- 
elly beaten, for words spoken in the house in the execution of his duty. 'J'he 
house may proceed against the assailant for agcontempt; and cannot the mcm« 
ber prosecute him at law for damages ? And may not the grand jury in« 
diet him for a breach of the peace ? And neither can the proceedings of a 
court of law control the proceedings of the house, nor can the proceedings 
of the house control the courts of law. The judgments of each court, 
whatever may be the result, can be executed without any interference* 
Suppose a public officer indicted for extortion, and upon trial acquitted at 
hiiv; canndt he aflerwards be convicted by the senate i>n an impeachment ? 
Both judgments may be executed without interference. The courts of law 
proceed to punish the offender, and he is acqtiittcd. The power of the 
senate is censorial, and exercised to preserve purity in office. If it should 
be supposed that the senate caTinoi proceed after an acquittal at law, ic 
should be remembered that, by the express provision of the constitution, 
courts of law may proceed after a conviction in senate; and in the proceed* 
ings at law the jury may acquit; and it could not have been intended to place 
the senate as subordinate to a court of law. The true design of that pro* 
vision was a mere cautionary declaration that the proceedings iti the senate 
were not to punish offenders against the state, but for a different end. And 
I would add that, in the present case, if the house, of which the defendant 
was a member, had pro(.iee(lcd against the plaintiff for a contempt in suing 
this action; whatever had been the result of its proceedings, this court could 
not have interfered, or granted any relief, until the sentence had been per* 
formed. And this judgment could not have affected those proceedings*, so 
neither could those proceedings have controlled the authority of this court* 
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The two courts are independent and have each exclusive cognizance of the 
matters within its jurisdiction; and although the transaction animadverted 
on may he the same, yet the proceedings are for different purposes, and the 
judgments of both courts may be executed without any interference. There 
cannot, therefore, be any conflict of jurisdictions. 

Kztrcme cases of the abu>e of power, either in the bouse of reresenta- 
tive?, or in this court, may be imagined; but they are not to be argued fromt 
to influence legal deci»$ions. 

Since the argument of this cause, I have examined the subject with as 
much attention as I have been able to give to it, amidst all the business of 
the court pressing on us, with a strong disposition to guard the privdeges of 
the house, and of its members, because their privilejres are essential to the 
rights of the people, and ought to be supported, by every good citizen, ac- 
cording to tlieir true limits. 

From this examination I am satisfled, that whatever may be our decision 
of the question, it is within our jurisdiction thuo brought before us ; and 
thrit no breach of the privileges of the house, or a conflict with its juriidic- 
tion can result from our determination. 

I am convinced after nmch consideration, that the facts presented by the 
case do not entitle the defendant to the privilege, which he claims ; and 
tbar, for this cause, the verdict ought not to be set aside. 

Under this impression, to give a diflerent opinion would be a desertion of 
•a solemn duty, and a gross prevarication with my own conscience. 



. 'Motion for a new trial, on the ground that the jury had given excessive 
damages. 

Parsons, C. J. The court having given their opinion that the verdict 
ought not to be set aside for the misdirection of the judge, the defendant 
no moves for a new trial, because the damages found by the jury are exces- 
sive. 

That a verdict may be set aside for excessive damages, there can be no 
4]oubt; and it may be done in two cases: one case is where the law recog- 
4iizes some fixed rules and principles in measuiing the uamages, whence it 
may be known that there is an error in the verdict. In this case are ir.clud- 
ed actions on contracts, or for torts done to property, the value of which 
jiiay be ascertained by evidence. The other case includes actions for per- 
sonal injuries, where no rules are prescribed by law for ascertaining the da* 
mages, but from the exorbitancy of them the court mu3t conclude that the 
Jury acted from passion, partiality, or corruption, causes which naturally pro- 
duce error or injustice. But to enable the court to draw this conclusion, it 
is not enough, that in their opinion the damages are too high, or that much 
less damages would have been a suflicient satisfaction to the plaintiff; for the 
law has not intrusted the court with a discretion to estimate the damages, but 
iias devolved the power on a jury, as a matter of sentiment and feeling, to 
be exercised by them according to their soimd discretion, duly weighing all 
the circumstances of the case, and considering the state, degree, quality, 
trade or profession, as well of the party injured, as of him who did the in- 
jury. Judges therefore should be very cautious how they overthrow verdicts, 
^iven by twelve men on their oaths, on the ground of excessive damages. 

But as excessive damages m»y be a good cause for setting aside a verdict 
in an action for a personal injury, it may be proper to consider when dam- 
ages are, for this pur{>ose, to be adjudged by the court to be excessive. In 
Wilford V Berkley, (I Burr 609,) the principle stated is, that the magnitude 
of the damages must be such that the court can manifestly eeo that the jury 
iiave been outrageous in giving such damages, as greatly exceeded the inju- 



March Tsrm, Suffolk, 1808. Ill 

ry. A Terdict must be set aside for excessive damages, if they are such as 
are unreasonable and outrageous, and which all mankind mi^ht at first bhish 
see to lie unreasonable; (Leeman v. Allen ei aL 2 Wils. 160.) And it must 
be a glaring case indeed of outrageous damages in a tort, and which all 
mankind at first blush must think so, to induce the court to grant a new trial 
for excessive damages; (Huckle v. Money* 2 Wils. 205.) In the case of 
Boardinan v. Carrington, et aL ("2 Wils. 244,) it is observed by the court, 
that there is a great (lifTerence between cases, where damages may be seen, 
as in promises or trespass for goods, and where the damages are matters of 
opinion and speculation, and are ideal; that the judges are to advise and not 
to controul juries; and when a verdict is set aside for excessive damage^, it 
must be in a case where the damatres ar monstrous and enormous indecdy 
and such as all mankind will bo ready to exclaim against al first blush. It is 
admitted in the case of Gilbert v. Burtenshaw, which was cited at the bar» 
that verdicts may be set aside for excessive damages, wheti their magnitude 
manifestly showstliejury to have been actuated by passion, partiality or pre- 
judice. But it is observed that it is by no means to be done because the 
court may feel, that if they had been on the jury, they would have given less 
damages, or because they may think that the jury would have discharged, 
their duty by giving a less sum. And that of all the cases delivered to a jiu 
ry, none is more emphatically left to their sound discretion than an action of 
slander: and unless it ap(>ears that the damages are flagrantly outrageous 
and extravagant, it is difficult for the court to draw a line. 

The result of these cases seems clearly to settle the principles, which are 
to govern the court, in settini; aside a verdict for excessive damages in an ac« 
tion for a personal injury. When the damages are so great, ihat it may bo 
reasonably presumed that the jury, in assessing them, did not exercise a 
sound discretion, but were influenced by passion, partiality, prejudice, or cor- 
ruption, the court may set aside the verdict, and send the cause to another 
jury for revision. 

Let us now consider the evidence, so far as it can be collected from the re- 
cord and the judge^s report. 

The words uttered imported a charge of an heinous crime, a felonious 
robbery of the Nantucket bank. They were not spoken privately, but in 
the chamber of the house of representatives, and in the hearing of some peo- 
ple there, for Russell was inferrupte.l by the defendant, when conversing with 
several gentlemen. The defendant was in a respectable and honourable 
station, representing in the legislature the town of Nantucket. And there 
is no evidence of the condition, circumstances or profession of the plaintifl^ 

The defendant's counsel have argued that the damages are excessive on 
three grounds. That it appears from the record, that the jury at the com- 
moo pleas in Nantucket, assessed the damages at fiAeen dollars only. That 
the defendant did not wantonly seek occasion for uttering the slander, but 
that it was offered by the lanc^uage the witness had used on a subject recently 
under the consideration of the house. And that it appears that the plainliflT, 
having been acquitted of the crime imputed to him, was not in danger of be- 
ing prosecuted criminally in consequence of the defamation. 

The first argument cannot have any wei^rht, because we have no knowl- 
edge of the evidence offered to the former jury, an<l can therefore form no 
opinion of the in^pression, which the injury, the .plaintiff complained of, ought 
to have made on their minds. And if we could presume that they had the 
same evidence that was given to the last jury; yet it is an established rule of 
law, that the jury on the appeal are obliged to try the cause uninfluenced by 
any former verdict. 

The circumstance relied on in the second argument does not appear to ns 
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to have much if any tendency to mitigate the damages. Russell had declar- 
ed that his information was from a respectable gentleman: an epithet, ubcn 
applied to the plaintiflf^ the delendant did not brook, but retorted the charge 
of felony. 

Tho last circumstance relied on by the defendant's counsel certainly had a 
tendency, in one view of the nubject, to mitigate the damages, for the reason 
assigned in the argument. But upon a consideratipn of all the circumstan- 
ces, it is our opinion that its tendency was upon the whole, to aggravate the 
damages. The plaintiff, having been accused of felony, had submitted h\9 
cause to his country, and a jury had acquitted him. This was all he could 
dp in his own justification, if he is not now to be considered as an innocent 
man, he has no other remedy, no other hope. This public declaration of 
his innocence before a competent and impartial tribunal be has a right to 
consider not only as a defence against puni^hment, but as a shield against 
cal >mny. But the defendant, as far as in him lay, would disarm him of his 
defence, and expose him helpless and unprotected to obloquy and disgrace. 
He cannot have another trial for the offence, and when he seeks, in a civil ao« 
tion, a compensation for the injury, he ought to receive a liberal and exenv* 
plai-y satisfiiction. 

There is no objection to the direclion of the judge to the jury on the sub* 
ject of damages; and there is no evidence that they had been tampered with, 
or were connected with either party, or were influenced by any bias or pre- 
judice to cither side. The cause was left to them under all the circumstan- 
ces either party thought fit to lay before them; and they found a verdict foir 
the plaintiff, assessing his damages at twenty f)ve hundred dollars. 

Before we can set aside this verdict, on account of these damages, we must 
• infer from their magnitude, under all the circumstances of this case, that the 
jury acted in temperately, or were influenced by passion, prejudice or par- 
tiality. To make this inference, we must have satisfactory evidence that the 
damages are excessive; (2 Wils. 348;) and in our opinion this evidence is 
not before us. The verdict therefore cannot be set aside. 

Were wc impressed with a belief that the damages were too great, and 
that a less sum would have been an adequate compensation to the plaintiffi 
yet whether oar impression or the impression of the jury is the most correct, 
as judges we are not authorized to determine. .The plaintifT^s counsel has 
intimated that he did not wish for larger dama«res than the court should think 
reasonable, as the object of his client in the prosecution was to obtain jus- 
tice for his character, and not to dispose of it for money. It is not tho 
province of the court to advise either party; but as the jury have done am- 
ple justice to the plaiutifT^s character, we are satisfied that a liberal remis- 
sion of a part of the damages could not in any manner operate to the plain- 
tiff's dnhonour. 

Unless there be a remission of part of the damages, judgment must be 
entered according to the verdict. 

77. 
Putnam et al. v. Sqllivan et al. 4 R. 45. 

« 

Case by the Indormei afirainst the io4orier8 of a, promissory note, dated December 1 

1804, payable to the defendants or liieir order. 

Parsons, C. J.^ The first objection made by the defendants is founded 
on a want of a demand of payment on the promisor when the note was paya- 
ble. As to this objection* the facts are, that on the first day of grace, which 
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was the last day of February, notice was left at the lodgings of the promisor, 
that the note would be due on the last day of grace, with a request to pay 
it tbeu: bjut it also appears that before that time it was known to the parties, 
that he had absconded, and when the note was payable was not to be found. 
The condition on which an ind>.)rserof a note is holden is, that the indorsee shall 
present the note to the promisor when due, and demand payment of it, if it 
can be done by using due diligence. Now it appears that when the note in 
this case was due, it could not be presented to the promisor for payment, and 
that there was no neglect in the indorsees. We arc all therefore satisfied 
(hat the inJorsers are faolden on their indorsement in this case, notwithstand* 
ing there was no demand on the promisor. 

The second objection is, that the defendants did not, in construction of 
law, indorse this note. 

On the facts in this case we are to decide who shall suffer the loss of the 
money, the plaintifis, who it is agreed are innocent indorsees, er the defend- 
ants. 

It is objected that this note ought to be considered as a forgery of the 
names of the indorsers; because a note was afterwards written on the face 
of the paper by the promisor, not only without the direction or consent of 
the defendants, but against their express instruction; and therefore, .that it 
was a false and fraudulent alteration of a writing, to the prejudice of the in* 
dorse rs. 

This objection would have great weight, if when the indorsers put the 
name of the firm on the paper, they had not intended that something should 
afterwards be written, to which the name should apply as an indorsement: 
for then the paper would have been delivered over unaccompanied by any 
trust or confidence. If the clerk had fraudulently, and for his own benefit, 
made use of all the indorsements for making promisory notes to charge the 
indorsers, we are of opinion that this use, though a gross fraud, would not be 
in law a forgery, but a breach of trust. And for the same reason, when one 
of these indorsements was delivered by the clerk who had the custody of 
them, to the promisor, who by false pretences had obtained it, the fraudulent 
use of it would not be a forgery: because it was delivered with the intention 
that a note should be written on the face of the paper by the promisor, for 
the purpose of negotiating it as indorsed in blank by the house. And we 
must consider a delivery by the clerk, who was intrusted with the power of 
U;i«ing these indorsements, although his discretion was confined, as a delivery 
by one of the house, whether he was deceived, as in the present case, or had 
voluntarily exceeded his direction. For the limitation imposed on his dis- 
cretion was not known to any but to himself and to his principals. 

It is further objected that, if the writing of this note under these circum- 
stances is not a forgery, yet it is such a fraud as will discharge the indorsers 
against an innocent indorsee. The counsel for the defendants agree that 
generally an indorsement obtained by fraud shall hold the indorsers accord- 
ing to the terms of it; but they make a distinction between the cases, where 
the indorser through fraudulent pretences has been induced to indorse the 
note he is called on to pay, and where he never intended to indorse a note of 
that description, but a different note and for a different purpose. 

Perhaps there may be cases in which this distinction ought to prevail: as, 
if a blind man had a note falsely and fraudulently read to him, and he in- 
dorsed it, supposing it to be the note read to him. But we are satisfied that 
an. indorser cannot avail himself of this distinction, but in cases where he is 
not chargeable with any laches or neglect,ormi8placed confidence in others. 
Here one of two innocent parties must suffer. The indorsees confided in 
the signature of the defendants, and they could have no reason to suppose 

15 
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that it had been iatpvoperlf obtained. The note was openly offered to (her 
plaintiflTs by a broker, and when they objected on accoont of the absence fff 
both the indorsers, they were answered on the information of the ^nromisor^ 
wiio»e character then stood fair, that bhink rndorscments had been left witl^ 
theoierkrand that the indorsers had before indorsed a ntrmber of notes ^jt 
the'sameq)orson, which had been negotiated by a broker. On the 'other 
band, the- loss* has-been occasioned by the misplaced eon&lenee of the indors- 
9ws^ in a clerk too' yobng or inexperienced to ^uanl against the arty of the* 
j^rofBiBor. It i» to be regretted that the blank indorsements had not beenr 
ffbposited with, the brother of the partners^ who was directed to be consulted 
as to the use of them; for then oa innocent person would have been a suf- 
ferer. 

From a view of all the fticts as they are presented to lis, ft is oor opinions 
that the indorsers must be holden, and that jodgmcnt must be entered accor- 
iling to the verdict, with the additional interest agreed. 

in fbrmiag this opinion we have been necessarily led to consider the e(lect' 
of a different opinion on the commercial part of the eomfnunky. How far 
it is common for merchants to intrust their clerks with blank signatures or 
ifldorseKBents- is- not known^ But when merchants are rn the habit of indors- 
]f}g for. ecK^h otifter at the bank?, it is very common to pHst tbeir names onr 
blank paper* and cleHver them tOi the party ta be aceonwnodiited^ lor the ex* 
press purpose of obtaining a renewal of certain notes when they become due- 
And if the party having these signatures shouk^ employe tbem as namea i» 
other negotiable securities not contemplated, and the aignattires should for 
that reason be void, much injury mighv result ta innoceiit indorsees^ or xh^ 
baak discounts would be greatly embarrassed'. 

78: 

Tatlor v. Svmner, bt JtL. 4 R. 55. 

fir an ii}«UFance be effected against tiie peiilfi arising from a blocka^, soppeseiF hj tftv 
parties to esist in a fbretgfn port^ and in fact n«- blockade existed at the time,, oe 
while the ship remained at such foreign port, the insuranjce is void, and'the premiiuo 
shaU be returnable^ 

Tlie opinion of the court was afterwards delivered by 

PipnsoNs, C. J. The question referred to our decision nr this case' is;, 
whether the direction of tire judge to tlVe jury was right. 

Ae^ the- schooner, by the first policy, was insured to, at, and from Martin- 
ico against all the usual risks, the assurers were already answerabfe for all 
diose risks in which the rialts resulting from a blockade are not to be included* 
The wordsof the menKM-anduro are also general, and by it no property is cover- 
ea, and no risks are jnsuredagainst, butthose which are eontainedin thepolicy. 
On this view of the subject, without considering the motives or grounds of 
making the memorandum, the insurance thereby effected must be eonsidere<l 
as a double insurance, and the premium cannot be recovered. 

But the plaintiff contends that the representation of the motives an^ 
grounds of making the memorandum is to be* considerecf as part of it; and 
taking them in conjunction, it appears that tike underwriters took upon them 
a new risk, for which they were not answerable by the policy; that by the 
.memorandun» they were made liable not only for att risks arising from tbe 
supposed existing blockade of Martinico^ but a!sa from any blockade that 
anight afterwards be formed of that island* 

if the plaint! ff^s construction of the representation and memorandum h^ 
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vigfit, the conchssion seeiiM to he reasonable. His case will diea be wUinn 
the. rule, which entitles assurers to all premiums for assuming risks, for 
-which they may, by any possibility, be answerable. 

But we are satisfied tliat tlie plaintEflf is mistaken in his construction. To 
us it appears from the representation, on which the mcinoranduiii wasmade^ 
that the parties coniempiated no oilier risks, but those arising from an ex- 
isting blockade, and that the memorandum can be extendi to no other 
risks; therefore, any loss happening from any future blockade «could{Dot be 
a charge on the assurers. 

If we are right tn this opinion, the memorandum does not ertenll' to -any 
risks, except those wiiich might arise from a blockade, which the jury have 
€ound nerer existed. There coutd not therei«re be any possible loss incur* 
red by the underwriters in consequence of making the memorandum. And 
as the tnemorandom was made through innocent error, and without any 
iraud, it is iroid, amd the premiuaa, stipulated as the consideration for making 
it, cannot be recovered. It is, tberetoe, our opinion that the directioo ^ 
ithe judge was right, and that the verdict must stand. 
JLet Judgment be entered according to the vefdioL 

. ^- 
Welm v. Prince, 4 R. "61* 

^Upon the^ealh df n devisor dying tciaed, the de?isee ii n<M ■eited, antil aneiitry Ilk 
made f«r hii ass, anless the teaenoRts demised be vaccut and aoeccapied. 

The 4Miaie law applies to a •remaiadoj' roaa. 

Bat if a att^nger U in poiisestfioii, under or acknowled^fnj; the title of the devlisee ot 
renoainder man, itte equivalent to an actual eotry, 

Clizabeth Prinee ii attached to answer onto Ebcnczer Wells in a pica of land, — whers* 
in the said fibeaezer demands against the said Elizabclh one undivided fifth part of 
4he tfollewiug |ueces of Jand situate in said Boston, &c. And whereupon the said 
Cbenczer oemplains and sajrs that Francis Wells of said Bqston, Esq. his father, at 
«atd Boston, on the 3d day October in the year of our Lord 1766, being seized of «Q 
and singular tiie above described lands and tenements, with the appuiteirances, %n 
ills denesnsaaof fee, taking the profits thereof to the' yearly value of one thotx- 
aand dollars, made his last will and testament, duly executed to pass real estate, in 
"Writing, and therein and tliereby among other things gave and devised the albresaid 
lands and appurtenances to his wife, Susannah Wells, for and during her natural 
life, and at her death equally to his sons Ebcnezer, -^c. (naming six others] and his 
daughters Catherine,&c. [naming five others] to have aitd to hold to the aforesaid 
«ons and daugJitecs and their heirs forever, from and afler the death off thesaid Su- 
«aana. And the said Francis, the testator there afterwards on the same day^dt^ 
«o seized of said tands and ap|>urtenances, and the said will of the said i^ranois wns 
there afterwards on the 17th of October, in the same year, duly proved, approved 
and allowed, whereby the said Susanna became legally seised of the same described 
premises for and during her natural life, and the said sons and daughters of the said , 
Francis«the testator, became seized as of feeand right of and in the remainder of the 
name lands and appurtenances, expectant on the death of the said Susanna, and af- 
terwards, viz. at said Boston on the first day of January, ha the year of our Lord 
1795, tbe said Susanna, wife of the said testator, died, and afterwards on the same 
day at said Boston, certain of the said sons and daughters of the said Francis, the 
tesutor, viz. the said Samuel, &c. [naming seven others] died without issue and in- 
testate, by means whereof the said Ebenazer Wells, the demkndant, became seized 
of one undivided fifth paK of the said lands and appurtenances, as of fee and right, 
and ought now to be in quiet seizin and possession thereof accordingly^ Tet tho 
•aid Elizabeth Prince hath since illegally entered into the same premises, and still 
unjustly deforees him. 

The opinion of the court was delivered as follows, by 

Parsons, C. J. It appears from the count that the plaintiff demands oim 
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fifth part of certain lands therein dedcrihed. The title he fthows is, that his 
father Francis, being seized in fee, devised the lands to his mother Susanna 
for life, remainder in fee equally to him and to his twelve brothers and sis- 
ters; that his father died seized; that thereupon his mother was seized for 
her life; and upon her death, and upon the death without issue of eight of 
his brothers and sisters, he claims one fif\h of the premises in fee, and of 
which he is deforced by the tenant 

The demandant, having this title, may have a remedy either by a Forme- 
don in remainder, or, having entered after the death of the donee for life, 
by a writ of entry declaring on his own seizin. He has elected the former 
remedy, and he must set out the gif\, the seizin of the first donee, and his 
title to one fifth, and that on •the death of the tenant for life the right to one 
fiflh remained to him. These are stated in his count, except that, instead of 
alleging that the right remained to him, he has averred that on the death of 
his brothers and sisters without issue, and of the donee for life, he by means 
thereof became seized as of fee and right. 

On the trial, he proved the gift, his title to one fifth, and the death of 
the donee for life: but gave no evidence of her ever having been seized un- 
der the devise. The judge was of opinion, that if his declaration was con- 
sidered as a count in Formedon in remainder, it was necessary, not only to 
allege the seizin of the first donee under the gift, but that it must also be 
proved. 

As the demandant had also averred his own seizin in fee after the death 
of the donee for life, and if a verdict had been found for him, the declara- 
tion, though very informal, might possibly have been considered as a count 
in a writ of entry, and the informality cured by the verdict, on the ground 
that the title was good, biit defectively set forth, the judge was of opinion, 
that on this view the demandant must prove a seizin in himself after the 
death of the donee; but he gave no evidence of any seizin in himself. The 
judge, therefore, directed the jury to find a verdict for the tenant. 

This direction is objected to, not on the ground that seizin in the do- 
nee must be proved*, if the count was considered as in Formedon, nor on 
the ground that the seizin of the demandant need not be proved in a writ of 
entry on his own seizin, but because, as it is urged, that such is in law to be 
ipresumed from the fact that the testator died seized. And a devise by will 
18 compared to a conveyance by deed acknowledged and registered. 

Upon considering the objection, we are all satisfied that the opinion and 
direction of the judge was right. It is a general rule of law, that on the 
death of the devisor dying seized, the devisee is not seized, until an entry 
be made for his.use, or some other act done, which in law is considered as 
having the effect of an entry. The exception to the rule is, when the ten- 
ements devised are vacant and without an occupant. In such case an en- 
try has been held not to be necessary. For although he may enter on the 
land, yet there is no person, on whom he can enter. But there was no evi- 
dence that the tenements devised were vacant, and it is not a fact to be pre- 
sumed. The same law applies to a remainder man, who is a purchaser. 
There must be, after the death of the tenant of the particular freehold es- 
tate, en entry or an equivalent act, before he is seized, unless the land be va- 
cant and unoccupied. 

We have mentioned an act equivalent to an entry. We do not mean to 
confine this act to a claim, where no entry can be made ; but if a stranger 
is in possession, under, or acknowledging the title of the devisee or remain- 
der man, it is equivalent to an actual entry. In the present case there was 
no evidence that the tenant for life died seized, and a fortiori the entry of 
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the remainder roan, or of some person for him or holding under him^ must 
be proved. 

The effect of deeds acknowledged and recorded is not analogous. The 
statute of 1783, c. 37, provides that conveyances of land, by any person 
having right to convey, by a deed executed, acknowledged and recorded, 
shall be good without any other ceremony. The intent of the statute was 
to provide a substitute for a feoffment with the livery of seizin. The livery 
of seizin is made to give notoriety to the alienation. This purpose is bet- 
ter effected by the registry. But there is no statute, which provides that the 
probate and registry of a will shall pass the lands therein devised. 

Upon the whole our opinion is that the verdict stand. 

Leave was afterwards given the demandant to discontinue paying costs* 

Hamrlet, et ux. v. Frakcis, 4 R. 75. 

What possession of flats is sufficient 16 enable the tenant to take a release. 

In this action, which was a writ of enlry sur diueitin^ the demandants claimed cer* 
tain flats in Boston described in the writ, counting on the seizin of Joseph Hem- 
menway their father within fifty years. 

The opinion of the court was delivered by 

Parsons^ C. J. In this action the demandants count upon the seizin 
of their father, and upon a disseizin by the tenant. On the issue nti/ dissei' 
zifij a verdict was found for the tenant, agreeably to the direction of the 
judge, which the demandants move to set aside. 

The parties claim under Thomas Kemble by separate conveyances; and 
the tenant derives his title immediately under the deed of Arthur Noble to 
him, dated August 4th, 1802, and it is agreed that if Nobfe was then seized 
in fee of the tenements demanded, whicli are a parcel of flats below high- 
water mark, and they were conveyed by that deed to the tenant^ then the 
verdict is right. Noble purchased of Kemble by a deed, July 12th, 1785, 
when it is agreed, that Kemble was seized in fee, and that if by his deed 
the tenements were conveyed to Nc»ble, then Noble was seized in fee when 
he executed his deed of August, 1802, to the tenant. 

But the demandants insist that no estate in the tenements passed by Kem« 
ble's deed to Noble, he not then being in possession, and the deed being only 
a release. The evidence for the tenant was, that Noble, at and after the 
execution of Kemble's deed to him, used the flats for the purpose of laying 
wood-coasters and other vessels on them. This we consider as propen ev* 
idence of Noble's possession to be left to the jury. 

If Noble was in possession, it cannot be presumed, without evidence, 
that he occupied for a particular purpose by a special license, or that he 
was a tenant at sufferance. He must, therefore, be in possession either by 
right or by wrong; either as tenant at will or as a disseizor. If the former, 
the release operator to enlarge the estate; if the latter, it passed the estate; 
and quacunque vid data^ Noble by virtue of it was seized in fee. 

When Noble's deed to the tenant, which is also a release, was executed, 
the tenant had the same possession, which Noble had, when Kemble's deed 
to him was executed. The same conclusion must be inferred, that No- 
bio's estate in the tenements passed to the tenant, and that the verdict must 
stand. 

As the releasor was seized in fee, and a valuable consideration was paid, 
whether ihe release might, or might not be considered as a bargain and 
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sale, or other eoDTcyance to effect the intent of the parties we give no 
opinion. 
Let judgment be entered on the verdict, 

81. . 

BussBLL V. Thb New England Marine Insurance Company, 4 R. 82. 

if a poHcj of insnrance be eflfected in the name of A. ai a^ent for B. thi^ latter cannot 
maintain an action upon the poliey, to recover a lou for the uie of C. whom he de* 
claies alone interesteid in the property insured. 

Parsons, C. J. The policy in this case was effected in the name of Is* 
rael Munson, as agent for the plaintiff; by which the defendants undertook to 
insure the plaintiff*. He now brings an action on this policy, to recover a 
loss for the use of Evarts and others, who were alone interested in the pro* 
iperty insured: and it is made a question for our decision, whether the action 
can be maintained. We are all of opinion that the action cannot be main«* 
tained. ■ From the natural import of the words of the policy, and. from the 
necessary construction of it, no person is insured from loss but Russell: and 
the case of Graves v. The Boston M. I. Company, decided both in the Cir- 
cuit and Supreme Courts of the United States, is an authority in point. The 
distinction attempted between that case and the case at bar, is that Graves 
had an interest, which the policy might protect: here Russell h*ad no interest, 
and the policy will be void. That distinction does not appear to.us to make 
any difference. The alteration of the policy from the old form was made, 
because the assurers would know the persons, for whom they would answer. 
But' if any man having no interest, nor calling himself agent to excite the 
enquiry of the underwriters might cause himself to be insured, the intent 
and design of the. alteration of the policy would be defeated, and the under- 
writers entrapped to insure the property of a man, whose property they must 
suppose they had not insured. 
Plaintiff* nonsuit. 

82. 
MuNsoNv. The New England Marine Insurance Company, 4 R. 88. 

When an abandonment is offered to underwriters by the assured, it is not necessary to 
produce evidence of the loss under oath. 

Where by the terins of a policy of insurance a loss is payable at a given time aAer no- 
tice of the loss, if at the time of abandonment the assured had a right to recover for 
a total loss, this right will not be affected by the credit given to the assurers in the 
|>ayment of the loss, although in the mean time the loss has ceased to be total. 

Parsons, C. J. The jury having found a verdict for a total loss, the coun- 
selTor the defendants make two objections to it. The first is that, at the time 
of the abandonment, no evidence of the loss was exhibited. The capture 
took place on the 25th of April, 1806, and on the 1st of May following, one 
t>f the owners wrote the plaintiff* an account of it is stated tliat the intelli- 
gence was received by one of the pilots, who was on board the ship, and had 
been turned out by the captor. On the 5th of May he again writes, direct'* 
ing the plaintiff*, in consequence of the capture he bad m*entioned in his last, 
to abandon the ship and cargo for him and his partner. On the 8th of May 
Munson communicates these letters to the office, and makes the abandon- 
jnent according to the directions: and it appears from the report that the in- 
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teUigence of tho piloi was true, and that the ship and cargo arrived at Hal- 
ifax, and were there libelled as prize, and were in custody of _the admiralty, 
when the abandonment was made. 

In this case it is our opinion that the evidence of the loss exhibited was 
sufficient. It came from the pilot, who was present at the capture, and was 
correct. Nothing can be objected against it, but the want of the affidavit 
of the pilot, which it is not usual to send; and which he is not obliged by 
law to make. The master was a prisoner, and could make no protest, which 
is the usual evidence, when it can be obtained. No objection was made by 
the underwriters to 1 he sufficiency of the evidence, which -was afterwards for- 
tified by a copy of a letter from the master at Halifax, containing a particu- 
lar account of the capture, which was forwarded on the ^Ist of May to the 
underwriters. 

The second objection is, that the loss was not payable, by the terms of tho 
policy, until sixty days after notice of the loss, and that before that time the 
property was restored. 

We do not think there was any weight in this objection. The abandoa** 
ment was made on the 8th of May, at which time the loss was total, and ft 
right to recover for a total loss was vested in the assured: and this right can- 
not be affected by the credit given to the assurers in the payment of the 
loss, whether that credit was long or short, 

Judgmeut must be rendered according to the verdict. 

Lane, Admx. v. Pcnniman and R. Haskixs, Trustee, 4 R. 91- 

When aod to whom ffelght is payable. 

_ • 

Parsons, C. J. From the answer of Haskins, the facts are that Nathan- 
iel Windsor was owner of the schooner Thomas Jefferson: that he charter^ 
ed her to Penniman, the defendant, and £lpaiet Loring, jointly, to make 
two trips to the southern ports and back; and on her return from Alexandria 
to Boston, the trustee had on board 872 bushels of corn, and 244 barrels of 
flour on freight, to be paid to Penniman and Loring, the hirers of the schoon* 
er, of which Loring sailed as master; that on the arrival of the vessel at 
Boston, and before any of her cargo was unladen, Windsor, declaring that 
the hirers had broken their contract, took the vessel from them, -turned out 
Loring, the master, and refused to deliver the cargo, unless the freight was 
paid to him, which he claimed for the wages of the vessel; that Windsor ac- 
cordingly, before the service of the writ, delivered Haskins his corn and all 
his jflour, except 40 barrels, which he retains until the freight of the whole 
is paid to him. The plaintiff insists that Haskins is trustee for Penniman^s 
moiety of the freight. 

If Haskins is indebted for the freight, it is either <o Loring the master 
alone, in which case he cannot be Penniman's trustee, or to Loring and 
Penniman jointly. In this last case, we know not whether Penniman is en-* 
titled, as against Loring, to any part of the freight Loring was the master, 
subject to all the disbursements, and'for them had a prior lien against Pen- 
niman for the freight. Loring ought to have been made a trustee, that he 
might have disclosed the transaction; and if it had appeared that any of the 
freight was coming to Penniman, the plaintiff might perhaps hav« h olden 
Haskins as trustee for that part. 

We however are not satisfied that Haskins is indebted to Penniman and 
horingt or to either of them, forthe freight Although the roaster may re« 
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tain the cargo, until the freight be paid or tendered; yet he must be ready 
to deliver the cargo on payment or tender. But in this case, upon the arri- 
val of the schooner, the charterers were dispossessed of her, the master 
turned out, and the cargo taken into the possession of Windsor. Part of 
the cargo Windsor has since, delivered, and part :ke retains as security for 
the whole freight, which he claims on his own account. The master there- 
fore never has delivered the freight, nor has he been ready, or had it in his 
power to deliver it. And if Haskins were now to pay him the. freight, he 
must afterwards sue Windsor, to recover his 40 barrels of flour, or the val- 
ue. On this ground we are satisfied that the defendant's trustee must be 
discharged, 

84. 
Selfbioge v« Gill a>'d Luther Richardson, his Trustee, 4 R. 94. 

The question before the court in this action, viz. whether trustee or not, arose out of 
the answer of tbe trustee to the interrogatory of the plnintifr, whether he, the trustee, 
had any goods, offects, or credits of tbe said John Gill in his hands and possession 
at the time of the service of the original writ upon him? 

Parsons, C. J. The plaintiff insists that Richardson is Gill's trustee, up- 
on the following facts stated in his answer. 

The trustee held a note made by Fullerton, indorsed by Kerr, and by Gill 
as second indorser. Kerr, the first indorser, became a bankrupt, and the 
trustee proved his debt, under the commission, arising on the note. I}e af- 
terwards, and before a dividend was in fact made, demanded payment of^the 
note of Gill, the defendant, who paid it. A dividend was then made of Kerr's 
eflfects by the commissioners among tlie creditors, including the trustee's 
claim which had been proved; tbe trustee being the legal assignee, under 
the commission of the bankrupt's eflects. 

The plaintifiT insists that the trustee, being assignee, must immediately on 
making the dividend be considered as receiving it, because he was both pay- 
er and payee; and having before received the amount due on. his note from 
Gill, the dividend, «r a part of Gill's payment equal to it, must be money re- 
ceived to Gill's use. 

The trustee contends that his dividend should be divided >among the other 
creditors of the bankrupt, and that Gill should be lefl to his remedy against 
Kerr, or prove his demand under the commission against Fullerton, the ma- 
ker, who has since become bankrupt. 

The case of sureties under the bankrupt laws, who are absolutely liable, 
but, having no cross security, cannot prove their claims,' because they are not 
creditors at the time of the bankruptcy, is a very hard one. The remedy 
against the bankrupt is generally useless, unless'To gratify resentment, or to 
harrass an unfortunate debtor. To relieve a surety thus situated, as far as it 
can be done consistently with our bankrupt act, is to be desired. The hold- 
er of tlie note, if he does not call on his surety, until after he has received 
his dividend, must credit the surety with the amount of his dividend. But 
it is insisted, that if the holder demand and receive payment before the divi- 
dend be made, the suretv can derive no benefit from it. 

I'he surety certainly lies at the mercy of the holder of the note, whether 
he will prove bis claim or not; or, if he has proved it, whether or not he 
will strike his name out of the list of claims, and receive no dividend. But 
when a dividend has been made on his claim, the matter appears by our 
bankrupt law to be fixed. The claimant is entitled* to his dividend, and no 
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court is authorized^to prevent his receipt of it, or to cause it to be distributed 
among the other creditors. As to the dividend, the commissioners ^refuncH 
officio: they may make a second dividend, but they have no power over the 
first. 

In this case Richardson, being assignee, has already received his dividend; 
and the other creditors have no remedy against him to refund it. Havfng 
received it, he ought not to hold all the full payment he received of Gill, but 
must be considered as hol^ding a part of it, equal to his dividend, for the use 
of Gill. 
. Richardson is therefore a debtor of Gill, and must be adjudged his trustee. 

85. 

Dawes, Jun. Esq. Judge, &c. v, Howard, et al. 4 R. 97. 

This was an action of debt on a bond given by the defendants to the judge of probate 
as sureties with Samuel Treat, deceased, upon his being appointed guardian to his 
five minor children. 

The commissioners reported, that the deceased guardian had received sundry sums of 
money for his minor children, as they were legatees named in the last will of Lem- 
uel C. May, deceased, amounting in the whole to 2452 dollars 70 cents: that as to 
the account exhibited by the defendants, they found no charges made by the late 
guardian in his lifetime, nor any vouchers among his papers in support of said ac- 
count, which they say was wholly assumed by the defendants, his sureties, as what 
they suppose he would have been entitled to exhibit and claim, had he seen fit so to 
do: that the charges were all reasonable: that he did in fact support his said chil« 
dren during the time the said account charges: and that he had little or no property 
of his own. 

' The court, after considering this cause, observed that, although in England 
guardians of infants were not permitted to trench on the principal of the funds 
belonging to their wards in any case, unless leave has been first given by the 
chancellor, upon application to him; our statutes have altered the law in this 
respect, and have even made the real estates of minors liable to be sold for 
their support and education, when the personal estate shall be insufficient. 

In the present case they ordered the late guardian's account to be charged 
with interest on the several sums received by him, and to be credited with 
the support of the minors at the rate of one dollar per week for each, and 
execution to issue for the balance of the account thus adjusted. 

86, 
Clap v. Bell, 4 R. 99. 

The sheriff cannot retain goods attached by him on mesne procesi after judgment is 
rendered for the defendant although the plaintiff reviews the action. 

• 

Parsons, C. J. Bell, the deputy sherifif, contends that on the facts in this 
case the attachment continued in force, and that it was his duty to retain the 
goods notwithstanding Clap's demand. But we are all of opinion, that when 
goods or estate are attached by virtue of an original writ to secure the judg- 
ment, which the plaintiff may recover, if on the appeal judgment be render- 
ed for the defendant, the attachment is vpso facto dissolved; and the sheriff 
can no longer retain the property attached against the demand of the defend* 
ant. -If the plaintiff shoiUd recover * judgment, and should delay delivering 
his execution to the sheriff for thirty days, then the attachment is also dis^ 
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■olred. According to the agj eemeni of the parties in this caser-tbo def«»^ 
sot mustbecalled* • 

ST. 

» _ ' -^ 

Crosby v. Parker, 4 R. ll(L 

Iland ia described in a conveyaoca to A* as bounded on B^s land : B* ownedvat tba tiin«r 
a piece of land, and had contracted to purchase smother piece adjoining, which hv 

• occupied as his own, but had received no conveyance of it at the limo of the con^ 
▼eyanee to A, although he had paM - the price for H ; it was Held that A^s land wa* 
bounded by the land owiied by B^ and not by that occupied by hira. 

Parsons, C. J. A verdict in this action wa» found for the tenant, which 
file demandant moves to set aside, that he may hsve a new triaU 
~ The point in dispute may be easily stated, without having recourse to all 
the boundaries mentioned in the case, to understand which a plan might b& 
secessarj. 

Elizabeth and Alice Jefts were once seized in fee of the several parcels 
of land mentioned in the case, one of ivhich was claimed by Joseph Wilson, 
another by the demandant, and a third by John Jefts, by separate deeds from 
£lizabeth and ATicCr and under John Jefts the tenant claims; and to find 
the issue in the cause, it was necessary to a^certam th« north-east corner of 
the parcel'of land evKiveyed to the demandant by the deed of the ssLid Eli- 
zabeth and Alice, dated February 1^, 18U5. This deed places the north- 
east corner at a stake and stones by Joseph Wilson^s land on a certain high- 
way. The next enquiry then is, where was Wilson's land ? Hehad before 
purchased his parcel of the same grantors by a deed duly executed, and the 
stake and stones standing by this hnd of Wi^on's is agreed. The tenant in- 
sists that this stake and stones is the north-east corner of the demandant's 
land; and if it is, tlie verdict is right. The same Wilson had contracted 
with John Jefts* the brother and agent of the grantors, and )>ad paid him for 
half an acre of land to the southward of his first purchase, and adjoining on 
the same highway, at the south-easterly corner of which was a stake and 
stones by the same highway, which would be the north-east corner of Cros- 
by's land, if it bounded northwardly on the half acre, which he contends 
that it did: and if this last stake aiid stones is the north-east corner of Cros- 
by's land, the vurdict is wrong. The question is, therefore, reduced to this, 
whether Crosby's land adjoined northwardly on Wilson's first purchase, 
of which he had a conveyance, or on the half acre, of which he had no 
conveyance. 

Wilson, after his bargain wilh John Jefts, occupied the half acre for two 
years, as ha would occupy hb own land, including the time when Crosby's 
deed was executed, but he did not claim the land and would have informed 
any enquirer that he had no title to it, but had contracted with John Jefts for 
one. In 1806, he applied to the owners, Elizabeth and Alice Jefts for a 
title, but they refusing to give him one, he abandoned the occupation. It 
further appears that Crosby's deed conveys to him his land, with all the build- 
ings therooi, and if he is bounded on Wilson's first piirchase, there will be 
only a barn on his land ; but if he is bounded by the half acre, there will 
be a house also included. 

For the tenant it appears, that neither the grantors nor Parker had any 
knowledge that John Jefts had bargained with Wilson for the half acre; and 
as to the expression of " all the buildings," it was found that the grantors 
purchased all these parcels of Solomon Pollard by a deed conveying them 
with all the buildings thereon,, when in fact there were no buildings thcreoa 
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Aey Invlng been erected afterwards; and that all the land, to which Wilson 
had any title on record, was his first purchase, 

^ Upon considering this case, we are all of opinion that the verdict is 
right, becattse Crosby is bounded northwardly on Wilson^s land, and Wtil- 
son*8 first purchase is«1I the land that he in fact owned; and all theiand, 
t)f which he had any title on record, by which the tcnant'could asoertarn 
the boundaries, and all the 4aiid, wirich tlie grantors of Crosby, who were 
also the grantors of Wilson, could contemplate as Wilson's land. And if 
the first purchase of Wilson is not a boundary of CrosbyVtand, then there 
nrill be half an mere between Crosby and Wilson, the property of the grant- 
or9,|noC conveyed and Crosby's noithern boundary will be on the other land 
of the grantors. As to the words ' and all the buildings thereon,' they are often 
inserted by unskilful scriveners, without any particular meaning; and io fact 
•lave no legal operation. This unskilfulness appears in this case from Pol- 
lard^s deed, in which they were introduced, when in fact no buildings were 
<nt the land. 
Judgment according to the verdict. 

^88• 

Bridge v. Austin, 4 R. 115« 

^The cause was tried before the Chief Justice, whose report was as fol* 
lows: 

** On the trial, the plaintiff, to maintain the issue on his part, gave in evi- 
"id^oe a memorandum in writing signed by the defendant in the word« fol- 
lowing — '* Boston Oct. 22, 1805. Received on board the ship Rodney, J. 
Hurd, bound for Charleston, S. C. a case of linens, amounting for the Ster- 
ling-cost to £tf4 5s l-2d, which I promise to dispose of in Charleston for 
account o£ Nathan Bridge, and to account and pay to him the proceeds, and 
take on myself all risks, except those ot the seas, for which I shall charge 
five per cent. David Austin.'' And it was .agreed by the parties that the 
said case of linens was transported by the defendant in the said ship 
to Charleston^ where it arrived, and was delivered safe to him by the said 
Hurd. 

The defendant to maintain the issue on his part, gave in evidence that af* 
ter the case of linen was delivered to him in Charleston, he stored the^ame 
in a suitable and convenient store there for sale ; that before the same wars 
sold, it was stolen from the said store by some thieves to him unknown, with- 
out any fault on his part ; that he has never been able to discover the said 
thieves, or to recover the said linens or any part of them; and that the cus- 
tomary commissions charged by commission merchants in Charleston for the 
Miles of merchandize and makuig returns, is five per cent, on the proceeds. 

On this evidence the plaintiff insisted that the defendant was not dischar- 
ged by the said -larceny. The defendant insisted thai he was discharged, 
and if he was not, that4ie was entitled to anottier &ve per. cent, besides that 
mentioned in the memorandum. 

I told the parties that as the merits of the cause depended on the le^al 
construction of 'the written memorandum, I would 'reserve that construction 
for the opinion of the whole court: and as there were no sales, T should di- 
rect the jury to find a verdict for the] plaintiff, and to assess his damages 
equal to the value of the linens at Boston wlien shipped, deducting there- 
from five per cent commissions. They found a verdict agreeable to the di- 
rections; and the defendant, waiving his right to a review, moves for a new 
Hrial for the misdirection of the judge. '^ 
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The cause was contiued niat; and now at this term the opinion of tiie court 
wa& delivered as follows, by 

Parsons, C. J. We have considered the memorandum given in. evidence, 
and are all satisfied that the construction of it is agreeable to th^ direction 
of the judge, and that the verdict cannot be set aaide for his misdirection 
supposed by the defendant. Indeed the construction, ibr which the defend- 
ant contends, cannot be admitted; because it is repugnant not only to the 
express words, but to the manifest intent of the parties. 

But in looking into the declaration, it clearlj appesars to us, that the writ- 
ten memorandum was not legal evidence to prove the plaintiff's count. The 
allegation is, that for five per cent, commission on the sales, the defepdant 
promised to transport the goods to Charleston, S. C. at hia own risk against 
all dangers, except of the seas. The risk of transportation, except of the 
aeas, is the only risk the defendant is there alleged to take on himself, when 
from the memorandum he is liable to all risks, except of the seas, until he 
account for the proceeds. These contracts are materially different ; and as 
a judgment in this action would not be a bar to another action on the con- 
tract stated in the memorandum, the verdict must be set aside, and a new 
trial granted, when the plaintiff, if he should think proper, may move to 
amend on terms. 

89. 

Wallis, Executrix v. Wallis, 4 R. 135 

If one for a valuable consideration bargain and sell land with warranty, to hold from 
' the grantoi's death, no action lies during the grantor's life to recover the considera- 
tion money paid: although an action on the covenant may lie after the death of the 
grantor, if a title to the land be not made to the grantee or his heirs. 

The declaration was atsumptit for 400 dollars, money had and received to the use of 
the plaintiff. 

t^ARsoNs, C. J. We do not know any legal principles, on which this ac- 
tion can be supported. The monej was not paid through mistake, being 
supposed to be due when it was not. It was not obtained by deceit, fraud 
imposition, or oppression; nor was it paid upon an executory contract, 
which has happened to fail, or which has been, or might be lawfully disaf- 
firmed by either party. The most that can be urged for the plaintiff is, that 
nothing passed by the deed, as it was intended to convey a freehold infutu- 
ro\ but he voluntarily paid the money for such a conveyance, and took a 
covenant from the grantor, that after his death the grantee and his heirs 
should have the land; which covenant, at the grantor's death, may be broken, 
and the foundation fur an action for damages, if a title to the land be not 
made to the grantee or his heirs. 

But fortunately for the grantee, he is mistaken in the construction of his 
deed. For, although it is true that by a common law conveyance a free- 
hold cannot be conveyed itifuturo; yet by a covenant to stand seized to uses 
such conveyance'can be effected. And every deed ought to be construed, 
if it be legally possible, so as to effect Upe intent of the parties. In this case, 
beside the valuable consideration exp%esed. a consideration of natural af- 
fection may be averred as consistent with it ; for the consanguinity of the 
parties, though not mentioned in the deed, is agreed in the case. The in- 
tent of the parties is clear, and there is a covenant of the grantor, that after 
his death the grantee shall have the land. This conveyance is, therefore; to 
be considered in law as a covenant by the grantor to stand seized of the 
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land, to his own use during his life, and afler his decQ^ge to the use of the 
grantee and his heirs. And upon the execution of the deed, the grantor 
was tenant for life, and a remainder in fee was vested in the grantee. 
The plaintiff must be called. 

90. 

Hill et rx. v, Joshua Davis akd Elbazar Davis, Executors of the last. 

iY\\\ of B£^'JAMIN Davis, 4 R. 137. 

Debt qui tarn for not causing the will of the said Benjamin to be proved, or preseat- 
ingf the same to the judge of probate, with their refusal to accept the trust, within 
thirty days of the decease of the testator. 

Parsons, C. J. By the statute of 1783, c. 24, s. 16, it is enacted that if 
any executor or executors of any will, knowing of their appointment, shall 
not within thirty days after the testator's decease, present the will to the pro- 
bate court, every executor so neglecting his or her trust in that behalf, with- 
out just excuse made and accepted by the judge of probate for such delay, 
shall for his or her neglect forfeit £5 for each month be or she shall delay to 
present the will, to be recovered by action of debt, one moiety to the plain- 
tiff, and the other moiety to the legatees. 

This action was brought by the plaintiffs to recover this forfeiture against 
the defendants named as executors in the will, for iheir joint neglect. The 
writ was served only on Joshua, who pleaded that he did not owe the plain- 
tiffs in manner and form as they had declared, and issue on this plea was 
joined to the country. On the trial there was no evidence that Eleazar, one 
of the executors who was sued, ever had any knowledge that the will existed. 
And the jury were directed that for this defect in the plaintiff's evidence, he 
had failed to maintain the issue on his part. For this direction a new trial 
is moved for. 

The object of the statute was to compel a seasonable presentation of the 
will to the probate court. If either executor presents the will, no forfeiture 
is incurred by the other: if both neglect, a joint forfeiture is incurred by 
both, which may be sued for jointly: and perhaps separately, although -but 
one forfeiture can be recovered. But if the neglect be in one executor, 
and not in both, the negligent executor alone incurs the forfeiture, and is 
alone to be sued. 

In this case the plaintiffs might have demanded a several forfeiture from 
Joshua; but they have demanded, in an action of debt, a joint forfeiture of 
both the executors: and the defendant by pleading, denies that he owes a 
forfeiture jointly with the other; and upon this evidence it is very clear that 
the issue was with him, for the other executor had incurred no forfeiture. 

In informations, on penal statutes for forfeitures incurred by malfeasance, 
against several, charging them all with the malfeasance, on not guilty 
pleaded, the jury may convict some of the whole or of part of the offence 
charged, and may acquit others. For the malfeasance in an information is 
several as well as joint; and each defendant incurs a forfeiture in proportion 
to his offence: and in such information judgment may be rendered against 
the defendants as trespassers. (Lanaf59.) But this action \s ex conlradu^ 
(3 Black. Com. 1 17.) in which a joint forfeiture is demanded as a joint debt. 

We observe here that the plaintiffs are man and wife, in whose joint 
names a popular action has not been heretofore sued. The ^ wife can have 
no interest in the judgment jointly with her husband in this case, nor is his 
interest therein in her right, but the effect of his own suit. If the verdict 
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ted been for the plaintifls, no principle of law at present occurs to us, on 
which they could have judgment. 

The verdict is not set aside; but judgment must be entered according (o 
it. 

91. 
CooLiDOE V. Williams, 4 R. J 40. 

Thif WEB an action of the case brought in Middlesex pursuant to the private statute of 
1797. c. 75, to recover treble the value of certain shad and alewives alleged to have 
been taken by the defendant within the limits of Watertown. 

The action was tried before the Chief Justice, and a verdict found for the plaintiff by 
consent of the parties, subject to the opinion of the court upon the following facts, 
viz. 

^'That the defendant caught, with a seine, shad and alewives to the value of the sum 
mentioned In the verdict, in Charles riVer, within the times mentioned in the plain- 
tiff 'j declaration : that the place in said river, where the said fish were caught, lies 
where the said town of Watertown is on the north shore, and the town of Cam- 
bridge on the south shore: that the defendant put the said seine into the said river on 
the Cambridge side, and extended it across the river over the flats en the Watertown 
side, and then drew the seine on shore on the Cambridge side, with the said fish in it: 
that one witness testified, that it was reputeil, that the limits of Watertown, at the 
said place, extended into the said river towards said Cambridge, to the middle point 
between high water mark on each shore: that the deepest water was on the side of 
the channel nearest the said Watertown shore, where the greater part of the fish 
swim: that fuither up the river, over against the said Watertown shore lies Newton 
adjoining on the said river, or on the channel'thereof : that still further up said river, 
Watertown lies on both sides thereof, and extends across it, in which place is a fish- 
ery for shed and alewives, commonly called the Watertown fishery; an4 in no ether 
place, but the last mentioned, have the inhabitants of Watertown been accustomed 
to carry on the shad and alewive . fishery: that higher iip the said river, where the 
tide does not flow, lies the said town of Wattham, on each side thereof, and extend- 
ing across the same, where is carried on the Waltham fishery: that still higher up, 
on the said river, lies the said town of Weston, on both sides of, and extending across 
the same^ but the said town has no fishery within its limits: that the place, where 
the said fish were caught as aforesaid, is the most convenient place in said town of 
Cambridge for carrying on the shad and alewive fishery: that the seine fishery can- 
not be conveniently carried on in the same river, unless the seine be carried across 
the said river: And ihat the inhabitants of Cambridge have been accustomed to car- 
ry on the shad and alewive fishery at the place where the said Williams caught them 
it being a convenient place for tliat purpose." 

.**^If upon these facts the court shall be of opinion that the verdict ought to have been 
found for the plaintiff, judgment shall be rendered accordingly: but if otherwise, the 
said verdict shall be set aside, and a verdict shall be entered for the defendant, and 
judgment be rendered accordingly." 

Parsons, C. J., after shortly stating the nature of the action, the 
provisions of the statute on which it was brought, and the terms of the agree- 
ment on which the verdict was found, proceeded as follows: 

The defence relied upon is that the defendant took the fish in Cambridge; 
that he put in his seine from the Cambridge shore, and having extended it 
into the river, he drew it upon the same shore, and there took the fish; and 
that the fishery, thus carried on in Cambridge, is an accustomed fishery for 
the inhabitants of that town, in this place, and carried on in the accustomed 
manner. 

The plaintiff insists that this fishery by the defendant is prohibited by the 
act, because Watertown is situate on the other side of the river opposite to 
this place, and the defendant extended his seine across the channel, and over 
the flats on the Watertown side. 

The decision of the question must depend upon the construction of the 
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8t»lute. It is stated that higher up the river Watertown is situate on both 
sides of the river, where there is a convenient place for the shad and alewive 
fishery, and which is called the Watertown fishery; and that the inhabitants 
of that town have been accustomed to fish there, and in no other place. 

Towns adjoining, or extending across a navigable river, may own the soil 
of the fiats, and even of the channel, if a grant has been obtained from the 
government : but the property in the fish, and also of all tide-waters is in 
the public. But it seems to be a part of the common law of the state, that 
the town may appropriate the fish, if not appropriated by the legislature: 
but for taking the fish no man could lawfully go on the soil of another with- 
out leave. This rule of our common law probably originated from a decla- 
ration of common liberties, made by the general court of the colony of Mas* 
sachusetts Bay, as early as' in the year 1641, which was cited at the bar. If 
therefore no appropriation has been made of the fish, any citizen may take 
them, so that he does not trespass on the land of othera. But any town ad- 
joining any river may appropriate the fish taken within its limits, and that 
the town on the opposite side of the river may have the same right, the lim- 
its must not include the tide waters ebbing and flowing, but the shores on 
which the fish are drawn and placed, when they may be said to be taken ac- 
cording to the intent of this privilege. If the fish, when caught swimming 
in the public tide-waters, are to be considered as taken within the limits of 
any town before they are hauled on shore, it will be difiicult in many cases to 
define the interfering rights of towns situate on opposite banks; and when 
the channel is not granted, fish swimming there out of the limits of any town 
would not be subject to appropriation. 

The power of appropriation not meeting the wishes of many towns» 
acts have been passed authorizing them, not only to fix the times and manner 
of taking the fish, but also the places, and the disposition of them when ta- 
ken; and to sell the exclusive right of fishing; and guarding this authority 
by pecuniary penalties. And the place of fishing is always understood to 
be that part of (he shore used for employing seines and nets, or other engines, 
and for bringing the fish to laml; and not any part of the tide-waters in 
which ihev were swimmin^r. 

Independently of the statute in question, the defendant, or any other, might 
have put his seine into the river from the Cambridge shore, and might have 
landed his fish, if he had committed no trespass on the land; and the inhab- 
itants of that town might have appropriated the fish, and have secured to 
themselves a several fishery. But the plaintiff supposes that these privileges 
are restrained, or at least that the fish shall not be caught on the Watertown 
side of the river. 

. Private statutes, made for the accommodation of particular citizens or 
corporations, ought not to be construed to aflfect the rights or privileges of 
others, unless such construction results from express words, or from necesh 
sary implication. But every part of this statute may have a reasonable ef- 
fect without any such construction. The object of it was to enable the 
towns of Watertown, Weston and Waltharato regulate their own rights then 
subsisting, and to secure to themselves the benefits arising from such regu- 
lation, and not to grant any new privileges. The two last towns lay on each 
side of the river, and a part of Watertown extended across it. Watertown 
had a fishery on its shores, where the people were accustomed to fish, and not 
at the place opposite to the Cambridge fishery. The defendant was fishing 
on the Cambridge shore, where the people were accustomed to fish, and in 
the accustomed manner extending his seine across the river towards, but not 
upon the Watertown shore, and taking bis fish on the Cambridge shore. 
This privilege of the defendant, it was not the inte9tion of the statute to in^ 
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fringe. He may enjoy it consistently with aH the provisions of the statute, 
giving them a reasonable construction. 

It is therefore our opinion that the verdict be sot aside, and a verdict of 
not guilty be entered, upon which the defendant must have judgment, 

92. 
Precott v. Tufts and others. 4 R. 140. 

This was an action of tretpass pending in the connty of Middlesex, and was tried be- 
fore the Chief Justice at the sittings in Cambridge afler the last October term. 

The declaration originally contained two counts. The first was trespass at common 
law for pulling down an uninhabited houso of the plaintiff's. In the second count 
for the same trespass, the plaintiff demanded treble damages on the provincial stat- 
ute of 1 Oeo. 2. c. 4. / 

After the evidence was given to the jury, but before the cause was committed to them, 
the plaintiff, by leave of the court, struck out his second count, the defendant ob* 
jecting. 

The jury found a verdict ibr the plaintiff upon the first count: and the defendant mov- 
ed to arrest the judgment, because the plaintiff had joined two counts, which by law 
could not be joined: he contendinsr that the treble damages cculd be recovered only 
by an actioa of debt upon the statute. 

Parsons, C. J. The statute giving the treble damages originally demand- 
ed by the plaintiff in a second count, directs that they may be recovered af- 
ter the same manner of conviction, and by the same rules and methods, as 
are directed in the provincial statute of 12 Geo. c. 5. Looking intQ that 
statute, we find the manner of conviction there described is in cases where 
the defendant shall be charged in trespass. Trespass is therefore the prop- 
er action for recovering the treble damages here demanded, and the defend- 
- ant's objection is unsupported. 

It is holden in some cases, where there is a misjoinder of action, a ver- 
dict pf a jury, finding the issue for the defendant on the count misjoined, 
will not cure the declaration, so that the plaintiff can have judgment on the 
count, on which a verdict is found for him. Whether this is now law, it is 
not necessary to determii\e: for we are satisfied that when a count is struck 
out of the declaration by leave of the court, the declaration must afterwards 
be considered as if the count struck out had never been introduced. 

Judgment cannot be arrested. 

93. 
Wtman v. Brioden, 4 R. 160, 

Lands specificaily devised are liable to be levied upon by the creditors of the testator, 
equally with other lands, of which he died seized. . 

Lands of a deceased testator are liable to be taken in execution by a creditor, notwith- 
standing the executor, being residuary legatee, has given bond to pay the debts and 
legacies. 

Lands of a deceased testator are liable to be taken in execution, although in the 
possession of an alienee of a devisee. 

The extent of an execution on lands gives the creditor an actual seizin of the lands. 

If an execution against the estate of a deceased testator be levied on lands in posses, 
sion of an alienee of a devisee, and within the year the land be redeemed by the al- 
ienee: in an action of covenant against the devisee, he will recover as damages the 
redemption money and interest. 

Parsons, C. J, On the.se facts the question arising is, whether the plain- 
tiff was, or was not legally ousted by Boylstone, the judgment creditor* 
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The (lefendarit, denying ihe ouster, has made several objections against 
the plaintiff's recovery. 

First, that the devise of the lands conveyed were a specific devise, and 
were not liable for the payment of ihe testator's debts by tlio levy of a cred- 
itor, until all the lands given to the residuary legatee had been first applied: 
because until then the executor could not have obtained a license to sell 
ihcm for the payment of the testator's debt?. 

It is our opinion that this objection cannot prevail. By the seventh sec- 
tion of the statute of 1783. c. 3^, the real estate of any testator is liable to 
be taken in e.xecution upon judgment recovered against executors for debts 
diie from tlie testator. And by the eighth section of the same act, any ex- 
ecutor delaying or neglecting to pay the debts due from the testator, and 
thereby subjecting the testator's landd to be taken in execution, shall be 
deemed guilty of waste. And by the eighteenth section of the statute of 
1783. c. 24, when real estate devised to any person i^hall be taken in execu- 
tion for the piyment of the testator's debts, the other legatees and devisees 
fihnll be held to contribute /;ri> rata. From iho-e provisions it is manifest that 
all the lands of the testator, as well as his chattels, are liable to be taken in 
execution for the payment of his debts, if not satisfied by the executor: and 
the judgment creditor may levy his execution on any of those lands at his 
efection. if any devisee or his assigns are injured, the remedy is by action 
of waste against the executor, if he has been guilty of unfaithful adminis- 
tration; or by an action for contribution against the other legatees and de- 
visee?. The right of the creditor is the same, when the land taken in exe- 
cnti(m is devised by a particular description, or passes by'general words to the 
residuary legatee. For in all cases a devise of lands is considered as a spe- 
cific ilevise^ whether it is devised by a special or general description, to a 
particular devisee, or to the residuary legatee. Vide 7 Ves. jun. 137. 

Another objection is that in this case the executor had given lo-lhe probate 
court a Bond, with condition to pay the debts and legacies agreeably to the^ 
seventeenth section of the statute of I7B^3. c. 24, and that by force thereof 
the lien of the creditors on the testator's lands was discharged. 

We do not thin^k that this objection has any weight. This bond is given 
at the election of an executor, who is residuary legatee, for his benefit, to 
excuse himself from returning an inventory, and from settling an account: 
and not to discharge the lien of the creditors by substituting a new security. 
Whatever remedy a creditor may have on the bond, it is a cumulative reme- 
dy. This point was determined in the case of Gore v Brazier. 

The third objection is, that at the time of the levy the plaintiff was seized 
und*.*r a conveyance by the defendant, and that the creditor's lien was taken 
a'Aray by a bonajide sale by the devisee. 

We are satisfied that this objection ought not to prevail; otherwise the in- 
tention of the statutes, providing that the real estates of testators shall be li- 
able for the. payment of their debts, might be easily defeated. A creditor 
cannot recover judgment for bis debt until the expir^ition of a year from the 
testator's death, during which time it would be easy for the devisees to aliene 
sill the estates devised to them; and it is not supposed that they are account- 
able for the proceeds of the sales either to the executor ov^jcreditors. But we 
do not i^ean to be understood as deciding that a creditor, 1^, uiurea^onable neg- 
lect and delay ia pursuing bis remedy may not be deemfid to wibive I?" lien, 
on the testator's real estate. In this.case^the remedy W3s piKompti|!UDd season- 
ably pursued.. Thia point was also adjudged in the case ^ Croee v. Brazier* ■ 

.The last ol^jectioB is,:that the plaintiff being seized and-in possession whet^ 
the levy was made, the levy. did not give the judgment creditor aa actual seiz- 
in, but only a right to be seized on a subsequent entry; &nd as the case does 
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Bot state such a siibseqnenl entry, the plaintiff has not yet been lawfully 
ousted. 

Il appears to us that this objection must have the same fate as the others. 
The stattite of I7s3. c. 57, s. 2. & s. 3. expressly provides that when lands 
are^ t?>ken iu execution, the ofticrr shall deliver seizin and possession to the 
creditor, who sh ill be answerable for the nett profits to the debtor, if he shall 
red(M»rn by payi;;*: the (!<bt and interest within a yeir. Aud by the statute of 
1788 c. 51. s. Si it is declared, that when lands shall be extended upon, to 
satisfy an exccuiion iccovered by an cxec«»tor or adtninistrator, for a debt due 
to the deceared, he ^liall stand seized of those lands for the use of the per- 
sor.s who vvere ititf^resied in the debt. It is therefore very clear, that when 
an execution is duly levied on lai>ds liable by law to be extended upon in sat- 
islhciioii of the execution, the jndjrmeitt creditor is by virtue of the levy ac- 
tually seized of those lauds. This point was fully considered and settled, 
whi-n the judiruicnt debtor was theler-tcnant, in the case of Langdon v. Pot* 
ter, et ah {anle, vol. 3. 215;) and when the alienee of the devisee was the 
ter-tcnanl, which is the present case, in the often cited case of Gere v. Bra- 
zier. 

The parties havinjr ajjreed that at tliis time the land is worth 3C09 dollars, 
that it was in fact appraised to the judtrment creditor at a much less sum, and 
that the plaiiitifl' defeated tliC levy by paying within the year the appraisement 
with the interest, tlie defendant has argued, that in this c^s^^ the value of the 
land at the time of the ouster is not t! enieasure of d'lmages, but that the 
'sum paid to the pbiintifi* to release the satne, with interest, is all that he can 
legally claim. And we tliink that the defendnnt is rights The plaintiff, by 
virtue of the defendant's deed to him, not only derived from the defendant 
&11 his estate in the land, but also an equitable right to redeem it, if it should 
be talven to pay the testator's debts. This equitabb light thus obtained he 
exercised to defeat tlielevy, and what benefits he received by it must accrue 
totiic dofendantj'from whom it was derived. The plaintiff cannot therefore 
be consi fered as now in possession under a new title, but as under his for- 
mer title, having reu^oved an incumbrance on it. For the necessary expen- 
ces he incurred in extinguishing the inciuubrancc, he is entitled to demand a 
reimbursement from the defendant. The redemption p^dd by. the plaintiff* 
with interest from the time of payment to the time of the judgment, forms 
the amount of the damages the plaintiff can recover. 

Let the defendant be called, and judgment be rendered for the plaintiff. 

91. 

Churchill v. Suter, 4 R. 166. 
Indorscrs of a negotiable security ^afe'lncompetent witnesses to prorc itusurions. 

Parsons, C. J. This is an action of the case on a promissory note, 
sued by the indorsee against; the promiser. 

The parties have stated ^ case, and have submitted to the court to enter 
judgment according to the law resulting from tlie facts thus disclosed. 

The defence is uSijry, and two questions ave made for the decision of the 
court, viz. I. VVheri^er in this action the indorsei*s are competent witnesses 
to prove the contrftil^ usurious; and 2. if they arc, whether from the facta 
disclosed by their te^imony the contract is usurious. 

As to the first qiAffetton, the defendant has argued that the indorseis are 
competent witnesses; because they are not interested in the event of the suit, 
and have not been sentenced for any infamous crime. 

The plaintiff udmiis the general rule advanced by the defendant; but be 
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has argued that (here are exceptions to tliat rule, and amonor ihenn it i:i one, 
that the parties to a ncijotiii!)le secmity shall not ho adniiited as witnesses 
lo prove the security originally void, 

Let us con^sider this qiiesiion as supported by the authority of adjudf^cd 
cases. The first ca3e,"in 'vhich it is determined th.it witnesses of this de?ciip- 
tion, and for this |)iirpaso, should he adrnitled is Jordanie v. l.ashbrooke, et 
al. In that case the indorsee held a bill of exchanjje unstamped, pur{)Orting 
to be a foreign bill not liable to stamp duties. The drawer was admitted to 
prove thit the hill was in fact drawn in London, but was dated abroad to de- 
fraud the pu!)lic revenue of the nation. ' 

JEJefore that case we find no re[)ort, where the question was decided, until 
the case of Walton v. Shelley. There the panics to the net^fotiable security 
were not admitted to prove it us'irious, because it was a rule, that no man 
should be allowed to defeat, 1>v his testimony, a security, to which he had jriv- 
ed credit as a p^rty. And this r4ile was supported by a niaxim of t!ie civil 
law prohihitiui:f every man from alleging his own terpitiule. In thisc:iso the 
counsel for admitting the witness agreed to the rule, and endeavored to show 
the case not within it. In B«Mit v. Baker this pri;iciple is recognized by 
Lor^l Kenyon, if the reporter was not mistaken, and cfrtainly by Judge JJul- 
ler, who confined it to rieg')tiable securities. But i<i the case of Jordaine v, 
L ash brook e, c/ flrZ. Lord Kenyon denies that he recogi!iz?s this principle. If 
Peake's Reports arc worthy <>f credi', and I Iiave never heard their authoiity 
questioned, Lord Kenyon certainly recognized this principle in the cases of 
Charrihgton v. Milner, (Peake^s N! P. 6.) and [Iumf)hrey v. Moxon. (Ibid. 
52,) and in Phetheon v. VVhitmore, (Ibid. 40,) the same principle is admitted 
by Buller, J. 

In Adafus v. Langard, d al. (Ibid. 117,) involving the same question af- 
terwards decided differentlv in Jordaine v. Laslibrooke, et al. Lord Kenvon 
admitted the drawer to prove l1ie bill to be drawn in London, and for this 
cause a new trial was granted, but against his opinion. In Rich, d al. v. 
To(>ping, (I Esj). Rep. i76,) Lord Kenyon persevered in his opinion, and 
,^ admitted the drawer to prove the note usurious; and 'afterwards in Jourvlaine 

V. Lashbrookc, ct al, two other judges conruned with him, but Ashuisl, J. 
adhered to the former rule. And it appears from the case of Hart v. M'fn- 
tosh, cited by the plaintiff, that the Common Pleas ilien adhered to the rule 
laid down in Walton v. Shelly. 

From this short review of the adjud'ied cases, rio conclusion, on either 
side, can with certainty be drawn. When we revc.-Tlo the decisions of this 
court, the practice has been uniform. Mr/re thanj'wcniy years ago, after a 
full argument, the court unanimously decided that the testimony of the par- 
ties to the note should not be admitted; and the declsi(|n has been imitormly 
adhered to. In this court therefore there has been'Vio diversity of practice; 
and if we admit the indorscrs in this case, we must^verturn a series of our 
own decisions. 

Let us now examine the question upori the principles, which relate to pub- 
lic convenience and to private morals. 

It need not be remarked, tliat when the consideration of a negotiable se- 
curity is against law, yet on that account the security caiuiot, by the common 
law, be avoided in the hands of a bona fide purcliaser not privy to the ille- 
gality of the consideration. But by statute usurious and gaming notes are 
made void, when holden by an innocent purchaser for valuable consideration. 
We therefore consider the question as applying generally to notes of this last 
descrij)tion; because notes of the former kind, by being negotiated to any 
person ignorant, or who cannot be proved conusant of the original transac- 
tion, exciade the application of the rule in question. 
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Tho circulation of negotiable paper is extremely useful to trade, as it 
multiplies commercial credit, and the notes pass from nia^n to man as easily 
Any rule of law, tending unnecessarily to repress thss circulation, is there- 
fore against public policy. When a negotiable note is ofiered to a mercba"^ 
or farmer, in payment for his merchandize or produce, all he c^n look to are 
the names of the parties to the note, and all his enquiry is as to their solidity* 
Whether there be any secret canker, which will destroy the note, is unknown 
to him; and the parlies are interested to conceal it, until he has giveivt^p. 
note his confidence. And he may fairly presume tbat alj, who have given 
the note a currency by their signatures, are honest men, and have not com- 
bined to defraud him. If therefore tho parties to the usury or the gamblipg 
having received the fruits of their illegal coi>tr?)ct, and having given a circur 
lation to the note, can be admitted by their testimony to destroy if, beside, 
the injury to a fair purchaser, the negotiation of paper will, be greatly clMBck- 
ed, to the no small injury of the public. 

But further considerations arise, if we regard the immorjflj tendency, of, ad- 
mitting these parties as witnesses. As the law abhors fraqd, its rule? of. pro- 
ceeding are framed so as to prevent fraudj by detecting and punishing it. 
No man shall be admitted to allege his own turpitude^ wlien the allegation, 
will tend to encourage or support fraud or illegality. Thus, in civil cai^ses^ 
the plaintiff shall not be permitted to show any illegality inbis own con- 
duct, to maintain his action, neither shall the defendant, in his. defence nU 
lege his owu wrong. In civil or criminal suits, persons may be witnesses, 
against their accomplices^, because their testimony tends to sappr,ess fraud, 
and injustice; and for the same reason, witnesses, whether subscribing. \Yit-. 
ness or others,' may disclose a fraud. 

But in the present case, to admit the parties to ijio illegal contract fis wit- 
nesses, would not tend to suppress fraud, but to encourage it, by enabling the. 
parlies to it to enjoy all the beneficial fruits of it, audio thrpw the mischievr 
ous consequences on an innocent indorsee, iFor any man, by contrivance, 
with another, may take up money of hirn at usurious interest, and give him a 
negotiable note for security. The promisee may, sell, it.for a. valuable con- 
sideration, and when the indorsee attempts to recover his mpney, ihepromi-? 
sor and indorser may, at least by releases^ be witnesses for. each other, and 
defeat 1 ho purchaser ot" his remedy, and quietly enjoy the money h^ has. 
paid for the note. 

We admit, as a generc^ rule, that infamy.and interest are the tests of the 
competency of witnessed But to this rule, exceptions are allowed. Ta 
preserve domestic harmofey, and to secure to husband and wife an unresl rain- 
ed confidence, neither is,ijn any case,, admitted as a, witness fororagainst the 
other. Also it is well kZown, that interested witnesses are. some li id c^ ad- 
mitted on principles of convenience. A man robbed may, be a witness iu 
an action against the hundred for the robbery. And we are s«iiisfied, that 
the exciiisicn of parties to a negotiable security, from testifying that it was, 
originally void, is another exception, established to assist commerce, and ]to 
discourage fraud. We are, therefore, of opinion that the indorsers are in.-| 
competent witnesses in this case. 

It is now unnecessary to decide the second question. A note may be 
sold at a greater discount than the legal interest, without being usurious^. 
This generally happens when the holder doubts thq solidity of the parties, 
holdcn to pay; and therefore sells it, without his own guaranty, at a greater 
than the legal discount, on account of the hazard. In the case, before tho^ 
court, the plaintiff took the guaranty of all persons, whoever had any inter7 
est in the note, and even ^f the broker. If a sale undet ^these circumstajic^R , 
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is not to be considered as usurious, it is not easy to conceive what sale b 
within the statute. 

The defendant must eitl>er confess judgment, or be called. 

92. 
Commonwealth v. Clap, 4 R. 163 

The defendant was indicted for making and publishiujjr tbo followiug malicious Uibel, 
against one Caleb Hayward, an auctioneer, and posting ji up in several public 
places in State-st. in Boston, viz. ^^ Caleb Hay ward is a liar, a scoundrel, a. cheat, 
and a awindior. DonH pull this down.'' 

The opiaion of the court was delivered by 

Parsons, C. J. The defendant has been convicted by the verdict of a 
jury of publishing a libel. On tlie trial, he moved to give in evidence in his 
defence, that the contents of the publication were true. This evidence the 
jiid£;e rejected, and for that reason the defendant moves for a new trial. 

It is necessary to consider what publication is hbellous, and the reason 
why a libellous piiblication is an offence against the comnionweaJJih. 

A libel is a malicious publication, expressed either in printing or writing, 
or by signs and pictures, tending either to blacken tlie memory of one dead, 
or the reputation one who is alive, and expose him to public haired, con- 
tempt or ridicule. 

The cause why libellous publications arcoffonccs against the stale, is their 
direct tendency to a breach of the public peace, by provoking the parties 
injured, and their friends and families, to acts of revenge, which it would 
not be easy to restrain, were offences of this kind not scveiely punished. 
And every day's experience will justify the law, in attiibuting to libels that 
tendency, which renders the publication of ihom, an offcuce against the 
state. The essence of the ofl'ence consists in ihe malice of the publication, 
or the intent to defame the reputation of another In. tho definition of a. li- 
bel, as an offence against law, it is not considered, whether the publication 
be true or false; because a. man may maliciously publish the truth again&t 
another, with the intent to defame his character;, and if the publication be 
true, the tendency of it to inflame the passion?, and to excite revenge, is not 
diminished, but may sometimes be strengthened. 

The inference is, therefore, very clear, that the defendant cannot justify 
himself for publishing a libel, merely by proving the truth of the publication, 
a^d that ihe direction of the judge was right. 

If the law admitted the truth of the words, in this case, to be a justifica- 
tion, the effect would be a greater injury to the paity libelled. He is not a 
party to the prosecution, nor is he put on his defence; and the evidence at the 
trial mi^ht more cruelly defame his ciiaracter than the original libel. 

Although the truth of the words is no justification in a criminal pros- 
ecution for a libel, yet the defendant may repel the cliarge, by proving that 
the publication was for a justifiable purpose, and not malicious, nor with 
the intent to defame any man. And there may be case?, where the defend- 
ant, having proved the purpose justifiable, may give in evidence the truth of 
the words, when such evidence will tend to negative the malice and intent to 
defame. 

U|K)n this principle a man may apply by complaint to the legislature to re- 
move an unworthy officer; and if the complaint be true, and made with the 
honest intention of giving usefulinformation, and not maliciously, or with 
intent to defame, the complaint will not be a libel. 
. And when any man shall consent to be a candidate for a public office^ con^ 
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ferred by the election of the people, lie must he consiilered as putting his 
character in issue, so fur as it may respect his fitness and qualifications for 
the office. And publicRtionsof the truifi on I his suhjcct, with the honest in- 
tention of informing ihe people, are not a libel. For it would beunrcason- 
aWe to conclude, that the publication of trntfis, which it is the interest of the 
people to know, should be an offence against their laws. 

And every man holding a public elective office, may be considered as with- 
in this principle; for as a re-election is the only way his constituents can 
manifest their approbation of his conduct, n is to he presumed that he is con- 
senting to a rereloction, if he does not disclaim it. For every good man 
would wish the approbation of his constituents for meritorious conduct. 

For the same reason, the publication of falsehood and calumny agairst 
public officers, or candidates for public offices, is an offi?nce most dangerous 
to the people, and deserves punishn;ent, because the people may be deceived, 
and reject the best citizens, to their great injury, and it may be to thejoss of 
their liberties 

But the fiublication of a libel maliciously, and wiih intent to defame, 
whether it be true or not, is clearly an oflfence against law, on sound princi- 
ples, which must be adhered to, so long as the restraint of all tendencies to 
the breach of the public peace, and to private animosity and revengr, is sil- 
utary to the commonwealth. 

The defendant took nothing by his motion, and wafl af^erwTwds sentenced 
to two months imprisonment, with costs. 

93. 

Savage, Pldiuiid in error, v. G"Clliveu,*4 R. 171. 

Thif was a writ of error, brouglit to reverse a jtwlgrucnt rendered by a justice of the 
peace. The original declaration, was assumpsit for money, had and received, to ihe 
use of the original plaintiff, who is the plnintiff in error. 

Parsons, C J. The proceedings of a justice of the peace, in an action 
commenced before him, in which either party aggrieved at his judomeitt, 
might have appealed to the court of common pleas, have been brought be- 
fore us by a writ of error. We are satisfied, that the writ issued iuiprovi- 
dently, and for that cause must be quashed. 

This court, from the powers given it, has a general jurisdiction to cor- 
^•ect errors, in the [)roceedings of inftnior courts, cither by a writ of error* 
or by certiorari, according to the nature of those proceedings, in all cases 
where another remedy for the part) aggreived is not provided. From all 
judgments of a justice, where the party may appeal to the common pleas; 
and from all judgments of the common pleas, where an appeal lies to this 
court, the remedy by appeal ought to bejiursued. It is less expensive and 
more convenient than a writ of error; and further relief may be granted on 
appeal, than can be on a writ of error. On appeal, the cause of error may 
be removed by amendment; mistakes in fact on the merits, may be cbrrect- 
-ed; neither of which can be done on error; and at the same time an erro- 
neous judgment below may be amended by the court having appellate juris- 
diction, The statute, in giving an appeal, has in our opinion taken away, 
by a reasonable implication, the remedy by error, unless in cases where the 
aggrieved party, without any laches on his part, could not avail himself of an 
appeal. 

But if it appear on record, that the plaintiff in error might have appeal- 
ed| the court will, ex officio, quash the writ; or the court will quash it, on a 
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plea in abatement, disclosing the plaintiff's remedy by appeal. In this 
case, it appears on the record, that the plaintiff in error might have sought 
his remedy, by appeal to the common pleas. He cannot come to this court 
per sal/ nm, but he ou«^ht to have appealed, and if dissatisfied with the judg- 
ment of ihe common plea?, he might then have sued his writ of error. 

As the point intended to be submitted to the court is of general import- 
ance to the militia, we give our opinion apon it. 

Ths eiijhteonth section of the statute of 1793, c. 14, declares what arms 
and equipments each private soldier shall at all times be provided with. la 
the nineteenth, tv/entieth, and twenly-fourlli sections, penalties were impo- 
sed on ihe neglect of the soldier to appear on the parade, with his arms and 
equipment.?. If he neglected to appear, he was liable to a fine of ten slirl- 
lings, and also to a fine of twenty shillings, if his arms and equipments were 
not on the parade. If part of them were there, then to a fine of such a 
pr.rt of ihe twenty shillincr?, as the articles of his arms and equipments ab- 
sent, were in proportion to tlie v.'hole articles required; whijch proportion, 
from tlie nature of equipments, it must have been difficult to ascertain. 
But the justice was bound to exercise his discretion. If the soldier appear- 
ed with his arms and equipments not in good order, he was to be fined three 
s'.iillingrs; and perhaps a proportion of the twenty shillings for the article not 
present. If he wasab.-ent, and his arms and equipments complete, he was 
then suhjact to a fine of ton shillings only. So tnat in every case, where he 
was liable to a fine, he was liable to more than one, except when all his arms 
ajid equipments were on the parade, and in good order. 

To avoid this variety of fines, and perhaps to compel the personal appear- 
ance of the soldier on the parade, when he has no reasonable excuse, was 
the intention of the sixth section of the additional act; stat. 1805. c. 114. 
Ry this section, for every default of appearance, armed and equipped, at a 
battalion or regimental muster, the soldier forfeits four dollars, and the sum 
is forfeited, whether ho is present, not armed and equipped, or absent, and 
his arms and equipments are, or are not on the parade. But it the default 
be at a company nmster, the penalty is only two dollars. And no other fines 
is he, in our opinion, liable to forfeit; and the justice's discretion in the ap- 
{K)rtioument is taken away. 

94. 

EAOEa AND Ux. PLAINTIFFS IN ERROR, V. ThE COMMONWEALTH AND ABRA- 
HAM MuNROK, TERTENANX; 411.182. 

A writ of error must ba sued within twenty years from the lime whan the title to it ac- 
crued, or within five years after the same disability, which existed at that time, has 
ceased. 

Parsons, C. J. Error to reverse a judgment in favor of the Common- 
wealth, vesting by way of escheat certain lands claimed by the plaintiff's 
wife, as heir to Michael Martin and his wife, against whom the judgment 
was rendered in December, 1780. 

The Commonwealth pleads, in bar of the writ, the statute of 1805. c. 35. 
limiting the brinoring of writs of errof to the term of twenty years from the 
rendition of the judgment. 

The plaintiflTs in errror, to bring themselves within the proviso of the stat- 
ute, reply that the wife's right first accrued when she was an infant, and that 
the plaintiff inter-married withher during her infancy. 

The defendants, in their rejoinder, agreeing the infancy of the plaintiff's 
wife at the time her title accrued, and also their inter-marriage during her* 
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infancy, f?n> thai, Jifter her title to the writ of error accrued, and after she 
becilnie of full age, dye years had elapsed before suing out the writ in th» 
case. 

To this fejoiiulef there is a demurrer and joinder. 

In thfe proviso of the statute before referred to, it is declared, that if anj 
person, cntiTlcd to his writ of error, shall, at the trmethe title accrued, be an 
infant,^tinc coreW, or iwn compos mcjitis^ he may sue his writ of error after 
twenty ycirs, so that it he sued within five years after the disabilities are 
removed, or the death of the person disahled, whichever shall first happen. 

It is therefore very clear thut the infancy of the wife, at the time her title 
accrued, cannot bringr her within the exception, because the writ was not 
sued out within five ye;irs after her coming of age. But the plaintiffd con- 
tend that a? another disahility (;f coverture occurred before the terminatioir 
of her infiincy, whicli disability exisled when her right accrmrd, they are 
whhin the proviso ; bocause there has been no moment of time, since her 
r.ght accrued, in which she has not been disabled. 

' As the plaintiffs are barred by the enacting clause, utdess they are within 
the proviso, the effect of their replication must depend upon the construction- 
of the proviso. And we are all satisfied that the disability, to be sufficient 
to bring the plaintid's within it, must be existing at the tiure then* right first 
accrued. This opinion is supported by the express word? of the proviso,^ 
atid we have no power, by art equitable construction, to defeat the operattorr 
of the cnaclinjr clause. 

Statutes of limitation are beneficial" statutes, made to qtiiet people in their 
possessiors, and to prevent suits at law, after an unreasonabFe dehiy in com- 
inencihg them. In the case of Lloyd v. Vaughan, (2 Str. IS.*)?;) the rever- 
sioner broujiht error to reverse a common recovery, after twenty years fromf 
its being suflered, but within twenty years af\er his title accrued, and he was 
barred, because he was not a person within the [Proviso made to relieve 
against the disabjliiies there mentioned : and it was holden thnt he had no 
remedy, unless the reversion had fallen within twenty pears after the recor- 
ery. And in Prideaux v. Webber, (1 Lev. 31;) where the statute of limita- 
tions was pleaded to an aciioh of assault and battery, and the plaintiff re- 
plied, that the courts were shut up by a rebellion, the plea was holden good, 
because the exception replied was not within the statute. Both these cases 
may be considered as hard cases, but they were barred. 

In the present case the husband might have sued his writ within thetweur 
ty years. He was not under any disability, and ought to have prosecuted 
the rights of his wife. If we were once to admit a disability not existing 
when the right accrued, as within the proviso, it woiild be difficult to decide 
how far we must go. In the limitation of personal actions, the plaintiff, a 
female infant, may marry after her right has accrued; or an infant, just be- 
fore he i^ of age, and after the cause of action accrued may go abroad; and 
however Jong absent!, he \yould prevent the effect of the statute until his re- 
turn. We must therefore adhere to the express words, and natural and 
clear import of the proviso : and the rejoinder must be holden good and 
sufficient In law. 

Let the plaintiffs take nothing but their writ. 



95. 
Williams and another v. Highborn and others, 4 R. 189. 

Un4pr ihe statute of 1791. q. 60. the gusrdian of a person non rompgs may, on being. 
. duly licensed therefor, lawfully sell in fee simple the estate tail of his ward during 
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h\9 life, fwr l!ie payment of his dobts, and by fuch salo the estate tail is extinguished, 
und the remainders legally barred, ^ 

The opinion of the court was ddirered hj "^ 

Parsons, €J. J. This is a formedon in remainder^ on the gift of Mary 
M'^illiams to George Baker in fee tail, remainder to Zebediah Williams, the 
ancestor of the demandants, rn fee, after the death of Geoge Baker, without 
issue. ' 

IT}© parties have submitted ihe cause to the court upon a case agreed, on 
which two questions arise. 

The first is, whether the gift to George Baker was in tail, or an executory- 
devise in fee. The gift is a devise by Mary Williams in her last will. An 
estate tail is so clearly created by express words, that there is no room for 
construction; and we arc satisfied that the devisee, George Baker, took an 
estate tail, remainder in fee to the ancestor of the demandants. 

The second question arises on the effect of the conveyance of the de- 
manded tenements by George Baker, father of the tenant in tail, to the ten- 
ants. 

It appears from the case, that tlio tenant in tail had become won compos 
tnentis; that his father had been duly appointed his guardian, and had, in due 
form of law, obtained a license from the Supreme Judicial Court to sell these 
tenements for the payment of the debts due from the non compos. And it is 
very properly admitted by the parties, that pursuant to the statute of 1783. c. 
38. ^ 6. the tenements, if the non compos had been seized of them in fee sim- 
ple, would have passed to the tenants by the deed of the guardian. 

But it is contended by the demandants, that the guardian was not author- 
ized by law to sell the estate tail of his non compos mentis ward, for the pay- 
iner.t of his debts. 

The authority of the guardian to sell these lands must depend upon the 
construction of the statute of 1791. c. 60. By the first section of this stat- 
ute, tenant in tail may, by a deed for good and valuable consideration, sell 
his estate tail, to be hoiden by the purchaser in fee simple. By the second 
section, it is declared that all estates tail shall be liable and subject to the 
payment ot the debts of the tenant in tail, in the same.way and manner other 
estates are subject and liable, as well after his decease as in his life. 

The estates in foe simple of any person non compos mentis may lawfully be 
sold for the payment of his debts by his guardian. In this way and manner, 
the estates of any person non compos mentis are liable and subject to the pay- 
ment of his debts in his life : and this second section enacts that estates tail 
shall be liable and subject to the debts of the tenant in tail, in the same way 
and manner as his estates in fee simple in his life. 

The conclusion is irresistible, that a guardian of a person non compos 
menliM may, on being duly licensed therefor, lawfully sell in fee simple the 
estate tail of his ward during his life for the payment of his debts, and that 
the estate tail is by such sale extinguished, and the remainders legally bar- 
red. 

The demandants must therefore be nonsuit. 

96. 

WORTHINQTGN ET AL. BXBCUTORS V. HtLTER AND OTHERS, 4 R. 196. 

When the description of an esUte intended td be conveyed includes several particu- 
lars, all of which are necessary to ascertoin the estate to be conveyed, no estate will 
pass, except such as will agree to every particular of the description : but if the de- 
scription be Bofficiont to ascertain the estate intended to be conveyed, although the 

18 
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estate wrfCnot ag^rcc to sAme of the particulars in the description, yet it shall joiwtr 
by tl^conveyance, that the intent of the par ilea may be effected. 

Parsons, C. J. If the description io a cot^veyance be so uncertain, that 
it cannot be known what estaie was intended, the conveyance i» void. But 
i»-a deed poll, where there '\s a doubly the construction must be against tlr& 
grsmtor; and every deed ougiit to bo so construed, if it can^tliat the intent 
of the parlies may prevail, and not be defeated. 

It seems to be a general rule, that wiven the description of the estate in- 
tended to be conveyed includes several particulars, all of wbich are necessar 
ry to ascertain the estate to be conveyed; no estate will pass, except such 
as will agree to every particular of tho description. Thus, if a roan grant 
all his estate in his own occu}>ation in the town of Vf, no estate can pass> 
except what is in his own occupation, and is also situate in that^town. 

But if the description be* sufficient to ascertain tbc estiite intended to be 
conveyed, although the estate will not agree to some of the particulars in 
the description, yet it shall pass by the conveyance, tliat the intent of the 
parties may be effected. Thus, if a man convey, his house in D., which 
was formerly R. C's, when it was not R. C's biit T. Cs, tlte housQ in I>. 
shall pass, if the grantor liad but one house in D., because by the descrip- 
tion of tbe. house in D. the estate intended to be conveyed is efficiently^ 
ascertained. 

Let us apply these rules to the case before us. The nrortgagor has de-* 
scribed, as the estate to be conveyed, all that his farm of land in Washing- 
ton, on winch lie then lived, containing one hundred acres, with his dwelling 
house and barn thereon standing. This description is sufficient to ascertain 
tlie estate intended to be conveyed*,, and if no other particulars were inserted 
there could be no doubt. But lie adds that the farm on which he lived, wasi 
the lot No. 17, in the first division of lands there, and included within cer- 
tain limits mentioned. The limits of this lot are truly described, but, in facty 
the farm on which he lived was not No. 17, but a different parcel of land*. 
By the rule then this particular of the description is to be rejected, because 
without it the description is sufficiently certain ; and because, if it be con- 
sidered as an essential part of the description, the deed wiil be voidv For 
by no construction can lot No. 17 be considered as conveyed, .to the exclu- 
sion of the farm, as the lot is mentioned aai descriptive of tl>e farm, and not 
the farm as descriptive of the lot. Indeed, rather than the deed should be 
doomed void, a construction ought to be adopted, on which both the farnj 
and the lot should be conveyed; for a farm, on which the mortgagor thea 
lived, is certainly intended to be conveyed ; and the lot is also bounded as 
descriptive of, and may, therefore, be considered as a part of the premises. 

But, on tho first ground, we are satisfied that the description of the farm 
by a false reference to tire lot must be rejected, because without that det- 
scription the farm is sufficiently ascertained. 

Let tiie verdict be set aside, and a general verdict that the said Hylyer is 
guilty in manner and form as the plaintiffs have declared against him be en- 
tered. Judgment for the detnandants must be rendered as on a mortgage^ 

97. 

Dawes, Judge, &c. v. Swan akd others, 4 R. 208. 

The opinion of the court was delivered as follows by 
Parsons, C. J. This bond is sued for the benefit of Samuel Clark, one 
of the legatees in the testament of Willjam Dennie, deceased. The condi^ 
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tion of the bond is to secure llic payment of all the legacies : and the pen- 
alty being forfeited, the parties have been heard in equity upon J^e sum 
justly due to Samuel Clark, the legatee, for his legacy. And the (^estion 
before the court is, whether, under ihe treatment of WiHiam Dennie, ihe 
legatee is entitled to receive his legacy, with interest after the expiration of 
three months from the testator's death, or only from the lime when the legacj 
was payablo. 

The testator bequeaths pecuniary legacies to five of liis friends ; also, 
twenty shillings sterling to \\\s sister, and ten shillings sterling to each of his 
nephews, nieces, cousins, and other relations not mentioned in his will. 

He bequeaths to his nephew, John Merchant, d6 1000, ordering him to 
account with hrs executor for whatever he should be indebted to the testator 
at his decease. And also to his brother, Thomas Dennie, j6lO, to be de- 
ducted out of what his brother might owe the testator at his death. And 
to his brother, Joseph Dennie, he gives £1500, and discharges him from 
what he may owe the testator at his death. 

The testator also gives to Nathaniel Norton, a minor, £150, appoints 
the executor his guardian, and orders the interest of this legacy, until the 
«ii nor arrives at twenty-one years of age, to be appropriated for his support. 
JHe then gives to liis nephew, Samuel "Glark, for whopo use this suit is com- 
menced, £600, to be paid him on his attaining to the age of twent3--one 
years, and if he die before that time, the legacy to be void. 

Afler a bequest of all these legacies, follows the clause on which arises 
the question before the court, which is in these words : '* I order all the 
afore mentioned legacies to be piid in silver and gold, and not in paper mo- 
ney, at any rate or by any means whatever, wiih interest in three months 
after my decease till paid." 

Mrs. S^van is made residuary legatee, and her husband, one of the defen- 
dants, is made the executor. The will was executed on tlic I6th of June, 
^781, when, or ncJt long before, the currency Wcis paper money or public 
bills of credit. 

In the interpretation of a will, it is our duty to give effect to aH the word^* 
without rejecting or controling any of them, if it can be done by a reason- 
able construction, not inconsistent with the manifest intent of the testator. 

If there be a latter clause repugnant to a former, so that one must be re- 
jected, the latter clause must prevail, because it is the final determination 
of the testator; unless the intention of the testator, apparent from other 
parts of the will, leads to a different construction. 

The legacy to Clarke, independent of the subsequent order, we are satis- 
fied does not carry interest, whether it be considered as vested absolutely or 
on a contingency. A vested legacy does not carry interest but from the 
time when it is payable. This is a general rule, and the exception to it is 
in the case of a legacy bequeathed to a minor, whom the testator was under 
a moral obligation to support, and for whom no support was provided until 
the legacy was payable. In this case the legacy shall carry interest from 
the death of the testator, because it is presumed that his intention was to 
fulRl a moral obligation. 

The decisibn of the question before us must depend on the subsequent 
order. The legatee insists that his legacy is within the express words of 
the order, and that by it the interest :is to commence in three months from 
the testator's death. The executor contends that the order does not extend 
to any legacy, to the payment of which a tinie had been prescribed, and 
therefore, that the legacies to Clarke and Norton are not subject to the 
order. 

The words are " all the afore mentioned legacies," which extend to 



140 March Term, Suffolk, 1808. 

Clarke's legacy, as certainly as if the testator had repealed the le^actc?, 
expres^ mentioning Clarke's amongst them. They are to be paid in silver 
or golPT and no good reason has been, or in my opinion can be assigned, 
why Claike should not, as well as the other legatees, have the benefit of this 
orJer as to the mode of paying his legacy. 

But it is objected that upon this construction as to the mode of payment, 
Clarke's legacy will be within the order as to the time of payment also, 
whence the order will be repugnant to the bequest to Clarke, in which is an 
express direction that his legacy is to be paid him at bis attaining the ago 
of twenty-one years. 

If the conclusion be just, that Clarke's legacy, as to the time of payment, 
is also within the order, why should it not be admitted, and Clarke be al- 
lowed the benefit of the testator's last determination in his favor ?. And. this 
admission will have on other effect on the legacy to Norton, than to fix the 
time when it shall begin to carry interest. For the executor being consti- 
tuted his guardian, the payment must be considered sls made the instant the 
legacy begins to carry interest, as the interest is expressly appropriated to 
the minor's maintenance. 

But we are satisfied that this order may have a reasonable construction, by 
which every part of the will may have the effect intended by the testator. 

The words are not that the legacies are to be paid in three months afler 
the testator's decease, with interest, but that the legacies are to be paid with 
interest in three months after the testator's decease, till paid. And we are 
of opinion that by this clause it was not the testator's intentioh to limit a 
.time of payment of any of the legacies, but only to provide that they should 
be paid with interest, and la fix the time when the interest should com- 
mence. 

Expressions of this nature ar6 very usual in comnvon parlance, when they 
are understood not as fixing a time of paynient, but as a direction wheo tl>c 
principal shall begin to carry interest ; and in this order the testator himse)f 
does not contemplate that any of his legacies are in fact to be paid in three 
months after his decease, because they are to carry interest after that time 
until paid. He has, therefore, left the time of payment subject to the di- 
rections before given in his will, or where none are given, to tlie operation 
of law, by which an executor is not obliged to pay legacies within _a year 
of the testator's death, that time being allowed him to ascertain the amount 
of the assets in his hands after the debts are satisfied. 

Upon this construction every part of the will has effect, no words what- 
ever, are rejected, and all repugnance between the several parts is excluded. 

As to the two legacies given to the legatees, who are to pay their debts 
immediately on the death of the testator, the legacies, or so much of them 
as is equal to the debts, must be considered as then paid : and if the lega- 
cies exceed the debts, the difference will carry interest from the expiration 
of three months after the testator's death. Or if the legatees, by payments 
to the testator, shall owe him nothing at his decease, then their legacies are 
to carry interest in three months from his decease. 

Neither does this construction of the order introduce any repugnancy to , 
the terms of the bequest to Norton ; for in that bequest no time is limited, 
when interest on his legacy shall commence. 

Upon any other construction we must necessarily presume, either' th.;t 
Clarke's legacy is to be paid in three months after the testator's death, con- 
trary to the terms of the original bequest, or that the words *' all the lega- 
cies afore mentioned" comprehend not all but only a part of them. 

It was accordingly ordered by the court, that interest be computed on the 
legacy to Samuel Clarke from the expiration of three months after the tes- 
tator's death, and that execution issue accordingly. 
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98. 
Wilcox v. Mills, 4 R. ^18. 

Parsons, C* J« Wilcox having sued out a writ against his debtor, re- 
turnable in the county of Worcester, and b}r the writ having attached the 
effects of his debtor in the hands of Mills, an inhabitant of another county, 
he being the only trustee sumndoned, the plaintiff recovered judgment for 
his debt, and had execution awarded against the effects of his debtor, in tbd 
hands of Mills. The execution being returned unsatisfied, Wilcox sues this 
scire facias against Mills, to have execution against his own body, goods and 
estate to the value of the effects attached. To the scire facias^ Mills pleads 
in abatement, that he is only trustee, nrho was summoned by the original 
writ, and that he was not an inhabitant of the county of Worcester, where 
the writ was returned, but of the county of Hampshire. To this plea there 
is a demurrer and joinder. 

Mills, to support his plea, relics on the express words of the statute, that 
when all the trustees live in one county, the writ shall be returnable in that 
county. 

If Mills had appeared to the original writ, and moved to stay all proceed- 
ings against him as trustee, or if he had prayed judgment, whether he should 
be holden to answer, he would have been discharged as of course, and he 
would have been entitled to his legal costs, and perhaps to such further costs 
as would compensate hind for his time and expenses, within the equity of the 
third section of the statute; because it would appear that he was not hold- 
en to answer as trustee to the plaintiff^s writ. Bit he lies by, until afler 
execution is awarded against the effects of the debtor in his hands, and he 
now pleads tl>ese matters in abatement of the tcirt facias. 

It is a very reasonable rule of law, that a scire fades to have execution, 
must follow the original judgment, and that the defendant can plead nothing 
to the scire facias^ which he might have pleaded on the original writ. , On 
these principles the defendant now comes too late, and his ^ plea cannot 
avail him. He must submit to an examination, nnd he cannot be charged 
beyond the value of the effects he confesses to have had, when the orig- 
inal writ was served* But if it appears on h;s examination, that he had no 
effects, he will not in that case be adjudged to pay any costs, but shall re* 
cover costs, because he is not resident in the county where tlie writ was re- 
turned. 

Judgment must be rendered, that tlie plea is bad, and that tb^ said Milb 
answer further, ^c, 

99. 
Dorr v. The New-England Marine Insurance Company, 4 Rep. 2tl, 

Whetbor the obligrattons and rights of tlie parties to a policy of insurancA, t^re determ- 
ined by the actual state of ths fact, or of the intelligence received, at the time of an 
ofTor to abandon quart. 

Parsons, C. J. [After stating the facts in the case.] Upon these facts, 
the plaintiff claims to recover a total loss, because the loss was once total, 
and if it was by any subsequent events turned into, a partial loss, he had no 
intelligence of those events, when he made the offer to abandon; and also 
because the total loss was not in fact reduced to a partial loss by any subse- 
quent events, before he made the offer. . 
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* The defendi^nts admit a partial loss, but deny a total loss, because tbe to- 
tal loss had in fact become a partial loss by subsequent events, before the 
ofier to abandon, although the owner had received no intelligence of 
them. 

By the capture, detention, and suit in the admiralty, to obtain a condem- 
nation of the teas, there was a constructiye total loss of the plaintiff ^s prop- 
erty; and if the suit had been depending when he ofiered to abandon, it is 
admitted by the defendants, that the plaifftiflf ought to recover a tot<\l lf»ss. 
When he oflTered to abandon, he had intelligence of the capture, detention, 
and {)cndency of the suit; but while the intelligence of these facts was traf-' 
elling to him, a restoration of his property was decreed to hiih, which he had 
in fact received, it is said, by his agent Wilson; but'of this restitution and 
receipt he had no intelligence, when he offered to abandon. 

These events, of which neither party had knowledge, tt is said by the de- 
fendants, must operate upon the rights of the parties, and will defeat the 
election to abandon, which the facts known might have vested in the plain- 
tiff. And the decision of the supreme national court, in the case of Mar- 
shall V. The Delaware Insurance Company, not yet reported, is cited in 
point. 

Several objections of much weight have been urged against this position of 
the defendants, resulting from the nature of insurance,and the usage of mer- 
chants. It is said that in making the contract of insuranrco, the information of 
the parties, and not the facts, always govern; that if the risk on the propeKy 
to be insured, is in fact terminated, either by a safe arrival, or by an absolute 
total loss, at the time of the insurance; yet if the parties were not informed 
of those facts, the policy will be valid; that mercantile convenience requires 
that some rule should be settled, by which the parties may know when the 
owner may elect to abandon, because the right of election, when once exist- 
ing, is a vested rio;ht; but if the owner cannot govern himself by his intelli- 
gence, but must be governed by facts, of which ho cannot have knowledge, 
the parties cannot know in most cases, whether he has a riijht to abandon at the 
tim^ he makes the offer ; that by law the owner must make his election with- 
in a reasonable time after he has intelligence of a constructive total loss, or 
he loses his right to abandon ; his right must, tlwrefore, depend iipon the 
facts of which he has intelligence, and not upon facts which may afterwards 
exist, but of which he can have no knowledge, when he is obliged to make 
his election; that a contingent right to abandon is not recognized by the 
law merchant; for an owner calculating en the danger to which his shrp is 
exposed, cannot elect to abandon on the contingency that she is lost, whic!.i 
may prove to be the fact, and avail himself of his offer to abandon, wl>en subs- 
sequent information shall prove, that his right to abandon existed when the 
offer was made; but he must have intelligence of the loss before he is admit- 
iad to his election of abandoning. 

There may arise great incojivenience from the defendants' position ; for 
if the information of the parties is not to decide on the right to abandon, 
neither party, alter the offer is made, will give any directions for the man- 
agement or preservation of the property insured, as the offer to abandon will 
not be waived by the ower, nor admitted by the assurer, until future intelli- 
gence shall ascertain the state of the property, when the offer to abandon 
4vas made. 

It is, also, the usage of merchants to consider the right to abandon as do- 
pending on -the facts known, and upon this principle, premiums of insurance 
have been retrulated. 

There is no adjudged ca?€ directly in point in our books, but it is remarka- 
ble that there is no case to be found, where a total loss has been held changed 
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to a partial loss, unless the owner had notice of the change, before ^is offer to 
abandon. In an action against The Massachusetts Fire and Marine Insu- 
rance Company in the United States' circuit court, where the property insu- 
red, was captured and detained at Gibralter for some months, but liberated 
before the offer to abandon, although the liberation was unknown to the par- 
ties, one of the counsel for the defendants made the present objection to a 
total loss, because the parties are to be governed by the facts existing at the 
time when the offer to abandon is made, and not by the facts of which they 
hate intelligence; but as the other counsel for the defendants, admitted, that 
it was the usage of merchants to be governed by the facts, of which intelli- 
gence had been received, the question was not discussed at the bar, and 
the court in directing the jury, considered the law to be according to the 
usni^e. 

But we do not think it necessary to decide this question, because we are 
not satisfied from tlie facts in the ca^e, that the constructive total loss, which 
it is admitted once existed, had ceased before the eighteenth day of Julyi 
when the offer to abandon was made. 

Ii may be admitted as a general rule, that when a vessel is wreckcd,80 that 
she cannot carry her car^i^o to the port of delivery, but the cargo is safely 
delivered to the owner, wlio may ship it in a reasonable time on board other 
vessels to the port of delivery, he shall not abandon the cargo, but shall 
pay the original ship a pro rata freight. (Marshall 505, Manning v. Newn- 
iiain.) 

In the present case, tlie ship, by a sentence of the admiralty, having juris- 
diction of the cause by reason of the capture was discharged of the teas, 
which were holden to pay the master his full freight; and when the teas 
were de-ireeJ to be restored to Wilson, he was obliged lo give security for 
the freight. Tlie cnpVain refused to receive the teas on board, and the voy- 
age insured was lost, and must be considered as continuing lo^t, until an op- 
portunity offered to the owner, of shipping them on board another ship for 
Bremen. If Wilson be considered as the owner's agent, and a delivery of 
the teas to him as a delivery to the plaintiff, the case states no opportunity of 
^hipping thenl to Bremen* in another ship, until the^twenty eighth of July 
following, when it was put on board a Swedish ship. This wsls not done 
until ten days after the offer to abandon was made, and thirty-six days after 
Wilson had receiyed the teas. 

The loss, therefore, continued constructively total, when the offer to aban- 
don was made; for the safety of the cargo will not change the total loss of 
the voyage existing, until there be an opportunity in a reasonable time to re- 
ship the cargo, and the owner is not obliged to wait for other ships. 

This opinion is formed on the ndniihsion, that the principles in this case, 
are the same which apply to a ship wrecked, and also that Wilson was the 
plaintiff's agent; both of which are questionable. 

In tliis case the cargo was not only taken and detained as a prize, but ta- 
ken out of the vessel, and compelled to pay the full freight, and the master 
was discharged of his obligation to perform the voyage^ when the ship was 
nbLe; and we can fmd no case, where under these circumstances the owner 
receiving his cargo in a foreign port, is obliged to hire another ship to trans- 
rait his goods to ti)o port of destination. 

Neither does Wilson appear to be the plaintiff's agent, authorised by bis 
act to bind the plaintiff's property. He had no previous authority from the 
plaintiff, who did not afterwards assent to his acts : .and he must be consid- 
ered merely as volunteering iu the service, subject to the assent or dissent of 
the plaintiff upon notice. 

Upon the whole view of the case^ ^c are of opinion, that the total loss 
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arising from the capture, coptinued so to be total at the time the oficr io 
abandon ires made, and that the plaintiflT recover a total loss. 

100. 

Nichols v. Thomas, 4 R. 232. 

Tro^pasa for an asnult and batterj and false imprisonment. 

pAtisoNs, C. J. The Union Turnpike Corporation was incorporated by 
that name in March, 1804. Willard, a creditor of the corporation, recov- 
ered judgment against it, by the name of Tho President, Directors and 
Company of the Union Turnpike Corporation, no notice being taken of the 
misnomer, although the corporation appeared to the plaintiff's writ. He 
sued out his execution on the judgment, which afler reciting the judgment^ 
contained tlie usual precept to the officer, to levy the damages and costs on 
the goods, chattels or lands of the said president, directors and company, 
and also a precept, that for want thereof, he should take tfie bodies of the 
Said president, directors and company, and commit them in execution, until 
they paid the monies. The execution was delivered to the defendant, a de- 
puty slieriff, to execute, who not finding any goods, chattels or lands of the 
corfK) ration, on which to levey the money, arrested the body of the plaintiff^ 
who was one of the proprietors of the Union Turnpike Corporation. I 
use the language of the parties in the case,* presuming it to be meant that the 
plaintiff was one of the corporators, and consequently, by virtue «if thejact 
of incorporation, a proprietor of the turnpike, made pursuant to that act. 
And the defendant, having arrested the plaintiff, held him in custody until he 
paid the monies due on the execution. To recover damages for this arrest 
and detention this action is brought. 

The defendant would justify himself, because he was commanded to take 
the bodies of the said president, directors and company, and because the 
))laintiff was one of the company; and although this command was irregu- 
lar and voidable, yet not being void, and coming from a court having ju- 
risdiction in this case, he ought to be justified by his obedience to the pre- 
cept. 

Under the circumstances of this case, the defendant is entitled to every 
favorable construction of the proceedings and of his conduct, which can be 
I'^gally admitted. 

It is a general rule, that when the authority, under which an oflicer 
acts, is voidable only, he is justified by it, but not when the authority 
is void. 

In this case, the corporation, as such, is sued. It has no body, which can 
be arrested; and in the execution the words " the president, directors and 
company," are the names of an aggregate corporation, and are not the de- 
scription of any individual persons, whose bodies were to be arrested. Tho 
precept is, therefore, absurd and "impractictible. The dcfoLdant's error is 
owing to a mistake in the construction of his writ, and not to his obeying, a 
voidable command. And he cannot be justified in his defence. If an exe- 
cution should illegally issue against the body of an executor, or administra- 
tor, on a judgment against the estate of the deceased, the officer might be 
justified in arresting the body of the executor or administrator, as he did not 
mistake his precept, which issued from a court having jurisdiction. 

But in this case, notwithstanding the precept, yet in fact the corporation, 
against which the excution issued, having no bodies liable to arrest, the offi- 
cer could arrest none in obedience to his writ. It apj>earS, that he under- 
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stood ilic name of the corporation expressed by the words ** the president, di- 
rectors and company," as descriptive of natural persons, whose bodies he 
ought to arrest; which appears to bo a pardonable mistake, to which he was 
led by the improper ipanner, in which the execution was issued. 

101. 

WlLLARD V, ShEAFE; AND TRUSTEE, 4 R. 235. 
A contingent credit ia not subject to a foreign attachiaent. 

Parsons, C. J. Smiths as agent for the owners of the cargo of tlie 
^'cliooner Boston, in which Sheafe, French and himself, were equally inter- 
ested, had left a part of the cargo in the hands of certain merchants in Mar- 
tinique, to be sold on the joint [account of the concerned. While these 
effects were in the hands of the merchants, Smith was not a debtor, or ac- 
countable to Sheafe for any part of the same, and consequently had no cred- 
its or effects of Sheafe in his hands. This was the state of that part of the 
cargo, when the writ was served on Smith; for he did not receive from those 
merchants any proceeds of the sales until October, 1807) which was a 
month after he had been sued as a trustee. 

It had been several times determined, that a contingent credit is not at- 
tachable by virtue of the statute of 1794. c, 65. The debt must be abso- 
iule, although the time of payment may be future. This construction in some 
(ueasure accords with the custom of London respecting]foreign a t^:i crimen ts. 
For the foreign attachment of a credit is by a suit against the garnishee, the 
holder of it, commenced by the creditor in the name of his debtor. The 
debt attached must, tlierefore, be absolute, and even payable at the time of 
the foreign attachment. But the form of our process, as well as the proyi- 
&ions of the statute, admit of the attachment of a debt absolutely due, but 
payable in futttro. 
Srtiiih must be discharged as trustee. 

102. 
KiDD V. Shepherd, 4 R. ^8. 

A debtor, against whom an action if pending for the recovery of the debt, cannot be 
held as the trustee of his creditor in a foreign attachment, in virtue of luph debt, 
after issue joined in such action, and before verdict. 

Parsons, C. J. A(\er a verdict in this cause for the plaintiff, the defend- 
ant moved to stay judgment, because, after the plea pleaded, and the issue 
joined, and during the term in which the cause was tried, but before the ver- 
dict, the goods, effects and credits of the plaintiff* were attached in his hands, 
as trustee of the ^plaintiff*, in several suits commenced against him by his 
creditors. 

We are all of opinion, that the motion ought not to be granted. These at- 
tachments are made pursuant to the statute of 1794. c. 65, providing a rem- 
edy for creditors, whose debtors have intrusted and deposited their goods, 
cffl'cts and credits in the hands of others, so that they cannot be attached by 
the ordinary legal process. When a creditor has sued his debtor, and is en- 
deavouring by compulsory process to recover from his hands his effects and 
credits, it is hardly to be conceived, that it was the intention of the statute to 
consider those effects and credits as a trust and deposit, to be attached by a 

19 
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process, by which ihe creditor i& to be delayed or defeated' in his actioit.. 
But we do not decide on this point; because the statute provides that th& 
goods, effects and credits, when thus attached, shall stand bound to satisfy 
Sie judgment of the attaching creditor; and when appropriated for that pur- 
posCy the trustee may defend himself at law acjainstthe principal; it is, there- 
fore manifest, that the effects must be attached under such circumstances, as 
will enable the trustee to plead the attachment in bar of the action. of the 
principal, so that he may defend himself at law, and not rely on a rcTief to be 
grantc^d by the judge at his discretion. 

Ill this ease, the attachment was made after plea pleaded and issue join- 
ed, and the motion is made aflet verdict. The trustee cannot* therefore, de- 
fend himself against a recovery by Kis principal, by the trial of any issue in 
fact or in law, on any plea which he has an opportunity to pfead. The at- 
tachment is, therefore, void, 4ind cannot be stayed. The priticiples of this 
decision were fully considered and settled in the case of Howell r. Fr};«r^ 
trustee of Freemen in Cumberland: 3 JR. 121. 



103. 

JoxEft V. Fales^ 4 R. 245. 

A-piK>niis80Fy noVe is not entitled to grace, b)[ the law»of this state, unless made paj»» 

ble with grace. 
If payment of a piomissory note made payable with grace, is demanded of the mak^r 

before the last day of grace, the indorser rs not holden. 
A promissory note nuide payable in foreign bills, is not a casbnote, and therefexe im)4 

negotiable. 

Parsons, C. ii Jhaumpi^it on four sevenil promissory notes. Of two of 
the notes, Fales, the defendant, is the promisor ; of the other two he is the 
indorser, William Clapp being the promisor* The objections to the verdict 
arise on the counts upon these last notes. One of them was payable " in 
sixty days and grace," and the other *' in'four months and grace." They 
were boih lodged for collection in a public bank in Boston, where all the 
panties to these notes live. On the first day of grace, the bank gave the 
promisor notice, that the notes would be due on the third day of grace, and 
requested him then to make payment; but did not present the notes. On 
the third day of grace, the notes not being paid,. notice was given to the de- 
fendant, the indorser. 

' The objection is that there was no demand of payment of the promisor, 
when the notes were due. 

A note of hand is not, by the laws of this state, entitled to grace, unless 
it be expressly made payable vfith grace. And the Indorser is not holden, 
without his consent, to pay the note, imless it has been presented to the 
promisor when due, and payment demanded ; or due diligence used for that 
purpose. When a note is made payable with grace, the terms must have 
the same construction as are given by the law merchant : and consequently 
the note is not due until the expiration of the time of grace, which is three 
days, unless the lai*t day be not a day of business, and then it is two days. I 
ipust therefore infer that the indorser is not holden upon his indorsement of 
these notes without his assent, because the condition, arising from the con- 
struction of law, on which he engaged to pay, was not performed. 

But as this condition is implied by law for the benefit of the indorser, like 
all other conditions it may be waived by him, for whose benefit it was made. 
And it is contended that in this case the defendant, when he indorsed these 



Majrch^Term, Suffolk, I808v * M7 

Doles^ agreed thatif the notes should be lodged in any bank in Boston, for 
collection, and if the banksliould, according to its usage, notify the promisor 
on the first day of grace, that the notes would be due on the last day of grace, 
and should request hjen to make payment, and should afterwards, on the last 
day of grace, notify the defendant, the indorser, that the notes were not then 
paid, that be would be answerable on his indorsement. Now if the defend* 
ant made this agreement, he must, both inlaw and equity, be holden to it. 

The evidence is the usage of the banks in Boston, of notifying in this man- 
ner the promisor and indorser of aay note, made payable witli grace, and 
lodged for collection, and the payment by the parties on vsuch notice : and 
that the defendant was conusant of this usage, and had in other cases con- 
ibrmod to it. This usage, I am satisfied, is evidence of the defendaii('« 
agreement proper to be submitted to the jury, to infer from it the agreement 
of the defendant. Evidence of this kind, and for this purpose, is not to 
establish a new law, but to prove that .the defendant has waived a condition 
implied by law for his benefit, and has consented to other terms, to which 
Avithout question he might have expressly agreed. This objection to the ver- 
4lict ought not in my opinion to prevail. 

The last note is a promise to pay *'six hundred and eighty dollars." These 
words neariy compict« the line, at the end of which is a dash. — JBelow this 
line, at the left side of the page, and nearly on the same line with the prom- 
isor's name are written the words [Foreign Bills] included by brackets. Tlie 
verdict, being general on all the counts, is objected to, because this last note 
is not' a negotiable note, being made payable, not in casi), but in foreign 
Jbills. 

It is not clear that we can, as judges, precisely determine the import of 
the word3 Jbreign biUs; but [ think we may do it with reasonable certainty. 
Jt is the common sense of the people, and must be our understanding, that 
when the word bills is used as a medium or subject of payment, the parties 
intend bank notes of some description. As judges we can take Tiotice^hat 
several incorporated banks do their business in Boston, and that there are 
many incorporated banks who do their business in other towns, some at a 
greater, and some at a less distance froni Boston. This notice we have from 
the public acts of incorporation. We must take notice, in <»mmon with 
the people, that bank notes derive their value, not only from the certainty, 
but the facility of payment ; consequently that a man in trade in Bosti>D, 
holding a bill issued by a bank at a distance from Boston, can less easily ob- 
tain payment, than he could, if the issuing bank was near to him ; and that 
the different facility of procuring payment of different bills may create a dif- 
ference in their valve. I must therefore conclude that the import of tlie 
words " foreign bills" is not cash, but something differing in value from cash* 
The inference is, if these words are a part of the promise, and that by the prom- 
ise the maker of the note did not bind himself to pay cash, but something, the 
value of which was to be estimated in cash, that the note objected to is n«ta 
cash note. 

The next question is whether these words, thus written and placed, are a 
part of the promisor's contract. There is no evidence by whom the body of 
the note was written, or whether these qiiestionable words were inserted be- 
fore or after the signature, or by the promisor or promisee. Lean therefore 
reason only from the face of the note> And it is a reasonable conclusion, 
that they must all be taken to be ihe words of the maker of the note, writ- 
ten before it was delivered to the promisee, and not the words of the prom- 
isee assuring to the promisor any honorary or legal indulgence, either abso- 
• lute or conditional. If tliey are the words of the promisor, they must be 
considered, either as idle words, or as a part of the promise, to which he 
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gave his Bignature ; or as a subsequent memorandum explanatorj of the 
manner in which the promise was to be performed. I am not authorized to 
consider them as words without meaning ; and I do not think it material, 
whether they were part of the original contract, or added in explanation of 
it. For when the promisee took the note with these words on it, he was 
subject to the explanation in the memorandum, if it was one ; as much as ho 
would be bound by these words, if they were a part of the promise. 

The words may secure a benefit to the promisor, and I consider him as 
&ti(>uiating that the money might be paid in foreign bills ; and I consider the 
promisee, by taking the note thus written, as agreeing to the stipulation. 
And I can have no doubt,, if on the day of payment the promisor had tender- 
ed to the promisee foreign bills in payment, and they had been refused, that . 
fhi3 tender and refusal might have been well pleaded to a subsequent 'action 
lipon the note. 

It is therefore my opinion that the note was not, in its original creation, a 
note for the absolute payment of cash, and so was not negotiable. Thi^ 
opinion resulting from the face of the note would have been different, if 
there had been any evidence that by these words the parties had a different 
design. ^:y 

But is the verdict to be set aside for this caijfrf The action is by the in- 
dorsee against the indorser ; and it has been in this state the immemorial 
usage for indorsees of notes not negotiable, to declare against the indorse is 
as on a negotiable note. This usage may be in a few words explained. 

The statute of 3. & 4. Ann. c. 9; was never enacted here, but in practice 
the provisions of the first section were early adopted, and the form of de- 
claring on negotiable notes, resulting from that statute, was extended to 
notes not negotiable. It may therefore be considered as the common law of 
the Commonwealth, that all cash notes are negotiable ; and that all notes 
for merchandize may be sued by the promisee against the promisor ; and, 
when indorsed, by the indorsee against the indorser, who may declare in the 
same manner as he might, if the notes were negotiable. 

Upon this principle the want of negotiability in the note comes to be no 
objection to the verdict. But it is insisted that this cns^. is an exception to 
the general rule, because, although the note was admitted in cvitienco, yet 
the plaintiff having declared on it as a cash note, it did not support the count. 
As it is not a cash note, it did not support the count, and if the defeiidant 
had objected to it on that ground, the objection must have prevailed. But I 
am strong] J inclined to the opinion, that the objections to the evidence, as 
not comporting with the declaration, ought not generally to be admilted, un- ^ 
less the objections were made at the trial, and the point reserved. A ckm- -^ 

trary practice would introduce much mischief. Had such objection bee i ' 

made at the trial, according to the ancient usage of the court, in granting 
araendiiients at any time before the cause is committed to the jury, lbs plain- 
tiff might have amended his declaration, and cured the defect ; and therely 
saved much time and expense to the parties. 

But I think there ought to be exceptions to this rule, which ?3 a geneml 
rule is correct. If the objection goes to arrest the judgment, it ought to he 
heard.; because the defendant may move in arrest of judgment, tfter lie has 
failed in a motion for a new trial. But this is not the present case. If the 
declaration unamended had varied the defendant's defence, cither as to iho 
principles of it, or as to the rule of damages, the objection might be mndc. 
But it appears to rae that this case is not within this exception. For or; pro- 
ducing the note to the jury, it was competent to the defendant to have give.j 
any thing in evidence to defeat the plaintiff's demand, or to ascertain tho 
damages, which he could have given, if the declaration had been amended. 
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Another exception may be, when judgment according to the verdict will 
not be a bar to another action on the same contract, on the same breach of 
it And I think the defendant's case is within this exceplion. 

When judgment in one personal action is a bar to anolher personal acU'>n, 
the cause in both actions must be the same ; which must appear from tli^ 
record, or from the averment of the parly pleading. But he cannot aver 
any thing repugnant to a record, to which he is a party. Now a contract to 
pay money, and a contract to pay money's worth in bills, appear to me to be 
essentially different, and cannot be averred to be the same contract. And 
if we were to render judgment on this verdict, it could not be pleaded in bar to 
an action brought by the plaintiff agninct the defendant, on tlie same note, 
declaring on it as a contract to pay money in foreign bills. 

Upon the whole it is my opinion that the verdict ought to be set asiJe, 
and a new trial granted. The plaintiff may then amend, or, if hi«5 case will 
admit of it, explain by evidence, that by the words ** foreign bills,'' the par- 
ties intended an effect consistent with the negotiability of th3 note. 

104 
Van Staphost and another v. Pearce, 4 R. 258. 

Upon an express promise to pay Iho factor of any one, for tlie uso of tliB principal, 

the factor may maintain an action in his own name. 
Where the debtor of "A. has made an express pron)i9e to pay tlie drbt to A^s factor, 

the debtor cannot bo held as the trustee of A. in a foreign attaciiuicnt. 

Parsons, C. J. It appears from the case as stated, that on the lOth of 
June, 1803, Calder, a master of the defendant's ship, Martha Wasliington, 
was with the ship at St. Petersburgh, and there purchased of Blandow & 
Co. a cargo for his owner, agreeably to whose orders to pay the balance du-j 
to Blandow &, Co., he drew a bill for 35,0(K) Rubles on the defendaKt, pay- 
able in six months at Amsterdam, at the plaintiffs', without uienfioning the 
name of any payee. This bill was delivered to Blandow &, Co., who, on 
the 23 of June, sent the bill to the plaintiffs, with an indorsement directing 
the defendant to pay the contents to the order of the plaintiffs, value in ac- 
count. The plaintiffs, at the request of Blandow & Co., sent the bill to the 
defendant, who accepted it ; and it not hairing been paid, the plaintiffs have 
brought this action, in which they have declared in several different ways, 
that these facts might support some one of the counts. 

The third count states the contract as a bill drawn by Blandow &l C*>. on 
Pearce in favor of the plaintiffs, and accepted. And we are all satisfied 
that the plaintiffs may recover on this count, because every endori-ement of 
a bill may be considered as a new bill drawn by the indorser on the acceptor 
in favor of the payee. 

llie defend in t's counser have not contested the truth of this position as 
generally true ; but they argue that this case must be considered as an ex- 
ception for two reasons. 

I. Because from the letters of the plaintiffs it appears that they hold the 
bill on account of the indorsers, and, therefore, the action should have been 
sued in their names. This reason does not appear to have much force ; for 
upon an express promise to pay to the factor of any one for the use of the 
principal, the factor may maintain an action in his own name; and as the 
in-lorsement expresses value in account, if the indorsee holds it for ihe use 
of the indorser, he is his factor as to this bill. If Pearce had, after his ac- 
ceptancdy. paid the bill to the principal, he might be allowed to avail hiin-eif 
of such payiuent against the factor. 
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*2, The second reason is, that the creditors of Blandow &. Co« liav-c sued 
Pearce as their trustee, and, therefoce, the money due on the bill i:i: attach^ 
in his hands. This reason cannot prevail, for in this action we cannot con- 
sider the rights of any persons who are not parties to the bill. And admit- 
ting that Blandow & Co. might have given notice to Pearce not to pay the 
bill to their factors, the plaintiffs ; yet the creditors of Blandow d^ Co. hav« 
no authority to discharge Pearce from his express promise made to tlie fac- 
tors of their debtors. 

Let the defendant be defaulted, and let the plaintiffs enter their judgment 
on the third count for the sum agreed to be due on the bill. 

105. 

Bemts v. Faxton, 4 R. 263. 

A declaration in assumpsit laying tho promise on a day before tlie teste of the writ is 
well enough after verdict, though it would be bad on a special demurrer. 

Parsons, C. J. Had this objection been made on special demurrer, the 
declaration must have been quashed ; but the plaintifl* insists that the fault* 
which was a mere slip of the pen, is cured by the verdict. 

If we take the whole declaration together, it seems impossible that the 
defendant could doubt as to the specific nature of the complaint againt't 
him, or that the jury could have been misled. It is true that the promise is 
alleged to be made at a day to come ; but the breach is alleged to be com- 
mitted afterwards on a day then past. We therefore feel a disposition to 
support this verdict, if it can be done without violating any'^ correct prin- 
ciple. 

It is not easy to reconcile all the cases on this subject ; but the case of 
Sorrel V. Lewin reported in 1 Keb. 354 is in point. In that case itidebitalli 
assumpsit was brought, and the assumpsit laid on a dny not then come. In- 
fancy was pleaded in bar, to which the plaintiff replied that it was for ne- 
cessaries, and on issue being joined, the verdict was lof the plaintif!*. Upon 
motion to arrest the judgment for this fault in the declaration, the court ob- 
served that there should have been a special demurrer, tlwt it was well 
enough after verdict, which could not have been found for the plaintiff, but 
on evidence cf a promise made before the action, and a duty before the 
promise. And the plaintiff had judgment. The principle of this case is 
very reasonable, and as it is an authority in point, the plaintiff in the princi- 
pal case must have judgment. 

106. 
Clap v. Draper, 4 R. 266. 

Trespass for breaking and entering the plaiutiif ^s close, in Dorchester, in the county 
of Norfolk, and cutting and carrying away five hundred trees of the value of five 
hundred dollars. 

A grant to one, his heirs and assigns of all the trees and limber standing and growing 
in a close fi}reTer, with free liberty to cut and carry them away at pleasure, con- 
veys an estate of inheritance in the trees and timber : — and the grantee may main- 
tain trespass quare clausuni fregii against the owner of the soil fi/r cutting down tho 
trees. 

Parso.'vs, C. J. The two deeds in this case, executed on the same day, 
the latter referring to the former and relating to the same transaction, must 
be considered as intended to effect the same contract, and must be construed 
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together. The result of this joint construction is, that the grantor conveyed 
the close to the grantee in fee, reserving to himselP an inheritance in the 
trees and timber, not only then growing, but which might thereafter bo 
growing in the close. This is the natural effect of the grantee's agreement 
that the grantor and his heirs should have all the trees and timber standing 
and growing on the close forever, and not merely those then standing, or 
which should be standing within a limited time ; and of a perpetual license 
to cut and carry them away. The plaintiff having all the estate in the 
trees, timber and close, which the grantor had after the eicecution of these 
two deeds, he has an inheritance in the trees and timber, with an exclusive 
interest in the soil so far only as it may be necessary for the support and 
nourishment of the trees ; 8 Co. 2*71 ; Cro. Jac. 487 ; 2 Roll. Abr. 45j. 
1. 20 : 11 Co. 46. 

For cutting down and carrying away the trees trespass undoubtly lies ; 
2 Leon. 213, Hitchoock v. Harvey. 

But the defendant insisted that the plaintiff could not maintain trespass 
for breaking the close. Upon looking into the cases, we are satisfied that 
tiie plaintiff having an inheritance in the trees, and an exclusive right in the 
soil of the close, as far as was necessary for their support and nourishment, 
may maintain trespass for breaking the close as well as for cutting. It ap- 
pears to be a principle of law well settled, that where a man has a separate 
interest in the soil for a particular use, although the right of the soil is not 
in him, if he be injured in the enjoyment of his particular use of the. soil, he 
may maintain trespass quare clausum Jregit; but not if his interest is in 
common with others. Thus this action lies for him who has the herbage, 
sihhough not a right to the soil ; Moor. 355 Hoe v. Taylor ; Co. Lit. 4 b.; 
Dalison. 4T; Moor. 302; Cro. Eliz. 421. But if he is entitled to a por- 
tion of the herbage for a particular part of the year, he cannot maintain 
this action, but may maintain an action of trespass for spoiling his grass; 2 
Leon. 213, vid. also Yelv. 187, Dewclas, et aL v. Kendall, el aL 

The latest case on this subject is the case of Wilson v. Mackreth, 3 Burr. 
1824. The plaintiff had an exclusive right to take the turf in a several par- 
cel of ground, in which, and in other parcels adjoining, he and the other 
tenants of the manor had common pasture, the right of the soil being in the 
IjDrd of the manor. The defendant dug and carried away'peats in the place 
III question, and it was held that the plaintiff might maintain trespass quare 
clausum fregit against him. And the difference there taken is between ex- 
clusive rights and rights in common ; that if the plaintiff had only a common 
of turbary, trespass would not lie. 

Upon the authority of this case, as well as the reasonableness of the4)rin- 
ciple, the plaintiff, in consequence of his inheritance in the trees, had such 
an interest in, although not the right of soil, that he may maintain trespass 
quare clausum fregit in this case, and must have judgment on the special 
verdict. 

107. ' 

PfiNNIMAX V. ViNTOX, El' AL. ADMINISTRATORS OF JoHN ViNTON, DECEASED, 

4 R. 276. 

In an action of assumpsit by a surety in a bond, who had paid a part of the debt 
against the princtpaJ, Uio statute of limitations is a good plea. 

Parsons, G. J. This action is ctssumpsil by the plaintiff against the ad- 
ministrators, declaring that the plaintiff being surety for their intestate ih a 
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l)t)n J, the deceased promised to indemnify and sare hiin liarndess ; dnd tliat 
the phiintilF, a? surety, had been obliged to pay a part of the bond, and the 
(leceaseil, the priucipal, had not indemnified him. There are also two other 
counts for the snme cause of action. 

'i'he defendants pleaded several pleas, yiz. non ossunipstf generally^ on 
which uzuQ was joined ; non assumpsit infra sex annos ; and that the cause 
of action end not accrue within six years. These pleas were traversed, and 
on tiie traverse issues were joined. On these issues the jury found that the 
deceased did not muke the promises alleged in the second and third counts; 
luit they found that he mnde the promise alleged in the first count, fur the 
liteach of which they assessed damages. But they further found that 
itei:i:er did the cause of action accrue, nor was the promise made within six 
vear?. 

This verdict, as to the hist issues, was found by consent of the parties, sub- 
J Oct (o the opinion of the court on the following facts : that the bond men- 
tioned in the declaration was executed on the 5th day of June, 17899 by the 
deceased as principal, and by the plaintiff as his surety : that the bond was 
(Hscha-'iTed in September, 1791, the surety paying 225 dollars towards the 
di-'charge : that the principal died in November, 1803 : and that the action 
was commenced in August, J80G. 

O.i these facts it is evident that the jury were warranted in the conclu- 
sions wiiich they draw in this verdict. But it was the intention of the par- 
ties, in {naking the case, to submit to the court a question, which docs not 
aj)j^ear to arise out of the casc^ viz. whether the statute cf limitations is or is 
not a sfood i)lea in this action. 

This question however arises from the record. For if that statute is not 
pleadable in this action, the issues joined upon the two pleas of the statute 
are immaterial : and a verdict being found for the plaintiff on the general 
issue, he is entitled to judgment. The plaintiff denies the validity . of the 
special pleas on the authority of the case of Cole, ex'r. v. Sixby, (3 E?p. 
Ilep. 159.) That was a nisi prius case before lord Kenyon, wlio expressed , 
liis doubts whether the statute of limitations can be pleaded to an action 
similar lo the one now before the court. We have considered the point, 
and are all satisfied that such a plea is good. 

The action is assumpsit, and is within the words of the statute, and we 
think within the intent of it. Payment by a surety in behalf of his principal 
may he a mailer in pais without suit; and the evidence of it may be lost by 
the death of witnesses, the loss of vouchers or other accident. And we 
cannot distinguish this case, in principle, from a case where the action may 
he brought by a surety in a promissory note against the principal, for not 
indemnifying him against the payment of the note. In such a case it i? not 
denied that the statute of limitations would be a good plea, because, as it is 
said, the action is not founded on a bond. In the present case the action is 
not founded on a bond, but on a promise or simple contract (although the 
executing of the bond as a surety is the consideration of the promise) ; and 
the breacli of the promise is the not indemnifying the plaintiff against the 
payment of the bond, and is not the nonperformance of any contract lo 
which the principal was bound by deed to the surety. 

Upon the whole record the defendants are entitled to judgment. 

108. 
Hamilton v. Aisn Cutts & others, ex'rs of Samuel Cutts, 4 R. 349. 
J^ABs )Ns, C. J. This is an action of covenant broken on a deed of the 
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defeiidanls' testator, conveying 100 acres of uncultivated land with general 
warranty. The plaintiff assigns as a breach of this covenant, that at the 
time of the conveyance one Moore was lawfully seized in fee of sixty acres, 
parcel of the said 100 acres ; and that afterwards one M'Crealis, holding 
Moorc*s title, had entered into possession of, and evicted the plaintiff from 
the said sixty acres. The defendants traverse the eviction, and issue being 
joined thereon, a verdict is found for the plaintiff. The cause now comes 
before the court upon a motion for a new trial by the defendants, for a sup-* 
posed misdirection of the judge at the trial. 

The first objection is, that the judge admitted parole evidence to prove 
the eviction, which the counsel for the defendants contend can only be pro- 
ved by the record of a judgment at law. And we are all of opinion, that, 
to prove an eviction according to its strict and technical meaning, a judg- 
ment of court is necessary} But we are inclined to give to the term a 
more extended signification, and to understand it in this case as synonimous 
with ouster* 

But, secondly, it is contended that here was no legal evidence of an ouster; 
because the dispossession took place with the consent of the tenant in po8- 
aession. 

It is true that if the tenant consents to an unlawful ouster, he cannot 
afterward j be entitled to a remedy for such ouster. But an ouster may be 
lawful ; and in that case the tenant may yield to a dispossession, without 
losing his remedy on the covenant of warranty, which, in this state, is a 
personal action of covenant broken. There is no necessity for him to in- 
volye himself in a law-suit, to defend himself against a title which he is sat- 
isfied must ultimately prevail. 

But he consents at his own peril. If the title to which he has yielded be 
not good, he must abide the loss ; and, in a suit against his warrantor, the 
burthen of proof will be on tha plaintiff ; although it would be otherwise 
in case of an eviction by force of a judgment at law, with notice of the suit 
to the warrantor. For, in such case, unless it be obtained by fraud, the 
judgment itself will be plenary evidence. 

In the case at bar, it appears that M'Crealis has a good title to the sixty 
acres, paramount to the title of Gutts. . And the plaintiff, by consenting to 
his taking possession, did not lose his remedy for this lawful ouster against 
his warrantor. 

Judgment according to the verdict. 

109. 

Drike WATER Vh Drinkwater, adm'r Of Ptam Prince, 4 R. 354. 

Parsons, C. J. The plaintiff has sued a writ of entry against the de- 
fendant to foreclose a mortgage made to him by Prince, the intestate. On 
the trial he produced the mortgage deed, the execution of which is agreed* 
The defence is that the mortgage is not banajuie^ nor for valuable consider- 
ation, but made to defraud the creditors of the mortgagor. And the ques- 
tion submitted is, whether in this case it is competent for the defendant to 
make this defence. 

A conveyance to defraud creditors is good against the grantor and his 
heirs, and is void only as to creditors. For neither the grantor, nor his heirs 
claiming under him, can avail themselves of any fraud, to which the grantor 
was a party, to defeat any conveyance made by him. The intention of the 
law in establishing this principle, is effectually to prevent frauds, by refus- 
ing to relieve any man or his heirs from the consequences of his own fraud- 

20 
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ulent atfl. If creditors hire been iftjiired by the fraud, they are entitled l<^* 
relief; and, as to them, a fraudulent con veyii nee is void. 

When the estafe is not insolvent,- a creditor may have the benefit of the 
estate fraadulentfy conveyed in two ways. He may recover judgment 
against the administrator^ antT may extend his execution on the estate ; or 
the administrator, having obtained licence, may sell the estate at public 
iifuctron, »iirl ocrt of th6 proceeds may satisfy the creditors. But the credi* 
ters of the Hvtestate, Prince, ure not affected by thh mortgage, unless tbere' 
Mr a deficiency of personal assets. The evidence to prove a deficiency of 
personal asvets is to be derived from an administration account settled by 
the defendant July 8th, 1807, and froih his claim to be allowed the costs of 
ibis suit. In looking into the account settled, it appears that, after all the 
debts are paid, there is a balance of personal assets in his hands amounting 
169 dollars 97 cents. To this sum must be added serenteen dolbrs forty 
centSy the charges for dividing other real estate. The judge has also allow- 
ed him the very extraordinary claim of 172 dollars 3 1 cents for the expence» 
of lai^suits. Fsay extraordinary, for the estate does not appear to have de- 
riffed any benefit from them,as no judgments recovered are credited, while the' 
estate is charged with eighty-nine dollars three cents, due on report of re-- 
ferees. In any view, therefore, that can betaken of this account, it is moist 
manifest that the intestate left personal estate more than sufficient to defray 
the charges of administration, and to pay all his debts. And as nine dollars 
twenty-fire cents arc credited for the income of real estate, and there is alsa 
a charge for partition, it must be presumed that the intestate left real -estate' 
not incumbered by this mortgage. 

From these facte we must necessarily infer that the mortgage cannot^^ iw 
law, be deemed fratidulent against creditors, unless the defendant has a lien 
on the lands mortgaged for the costs of this suit. It may be proper, there- 
fore, to consider the connexion an administrator has with the real estate of 
his intestate. 

At law the lands descend to the heir, subject to the payment of debts, if 
there be a deficiency of personal assets. The administrator frequerJtly en- 
ters on the lands, and accounts for the rents and profits in the probate court; 
and this practice may not be inconvenient to the heirs. For the profits be- 
come a pnrt of the faiftlt if wanted, for the payment of the debts ; and^ 
if not wanted, they form a part' of the distributive shares of the personal 
estate. But, in law, the administrator has no right to enter into the lands> 
or to take the profits. He has no interest in them, but a naked authority to 
sell them on licence to pay the debts, when the personal estate is insufiicient.^ 
And lands not being liable for the payment of debts at common law, they 
are not liable by statute, which does not extend the liability to the defraying 
the charges of administration. The personal estate alone is a fund for the 
payment of those charges. ' It is true that when lands, recovered by an ad- 
ministrator by foreclosing a mortgage, or taken in execution to satisfy a* 
judgment in a personal action, are sold on licence for the payment of debts, 
the proceeds of the sale are considered as personal assets, and liable for the 
charges of administration, because those lands were received in satisfaction 
of personal assets belonging to the intestate at his death. Also, when lands, 
of which the intestate died seized, are sold on licence for the payment of 
debts, the court authorize the sale of lands enough to defray the charges of 
the sale, and of accounting for the proceeds. Because the statute giving an 
administrator a power to sell lands on licence, the court granting the licence 
must, by a reasonable construction, have authority to indemnify him in exe- 
cuting his power. So, also, a judgment creditor may levy his execution for 
his costs as w«ll as his damages on the land. 
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fiat the administrator having no interest in (he lands of the intestate, un- 
Jless they have been mortgaged to him, and having no right of en try, iie can- 
not bring any real action to recover seizin or possession of them. He can- 
not count on the seizin of the intestate, for he derives no interest in the 
lands from the intestate by virtue of his administration. Nor can he count 
on his own seizin, for his entry on the tenant in possession will be tortious. 

(f the lands are liable to the payment of the intestate's debts, he may 
lawfully sell them on licence, whether they are in the possession of the heir^ 
or of his alienee or disseizor. For no seizin of the heir, or of his alienee, 
or of his disseizor, can defeat the naked authority of the administrator to 
^ell on licence. Thus, also, when an authority is given by the testator to 
Jiis executor to sell his lands for the payment of his ilebts, the executor may 
sell notwithstanding the death or alienation of the devisee ; and for the same 
reason, notwithstanding his disseizin. And tlie purchaser, by virtue of his 
deed, may lawfully enter into the lands sold ; and may cou^t on. his entry as 
a lawful seizin, and try his title if it be disputed. 

If the lands of the intestate are wanted for the payment of his debts, aft 
the administrator lias no cause to recover the possession by a suit at law, 
so to allow real actions to be maintained by him would be mischievous. 
If the deficiency of personal assets amount to fifty dollars, how much 
.land may he demand of the alienee of the heir, if he is in possession t 
or by what description ? shall he demand a large farm, worth 6000 dol- 
lars ? And if he cannot recover the whole, what part shall .he rocQver? 
.If he recover the whole, after land sufficient to pay the debts and. cb^E- 
ges of sale are sold« how is the defendaiU, wJ;io has lost his land by a 
judgment at law, to regain his seizin of .the remainder ? But if the ad- 
ministrator proceed without action to sell, the owner of the land may, 
-by becoming the purchaser, protect his own title ; or if others will give 
fnore, enough may be sold, and his title tOi and possessiou of the tejxmior 
<der will continue undisturbed. 

It may be objected, that if the purchaser at public auction conceives 
:that he purchases not only the land, but a law suit, he will offer a much 
l^ss sum, and cause more laud to be soUL This is true ; but it will be 
the folly of the owner of the land, by setting up his title as adverse to 
,the sale, to lose more of his land ; and if the administrator had no au- 
thority to sell the land, there is no reason that he should charge .the. 
^^statc with the expenses of a fruitless law suit. 

After explaining the connexion of the administrator with the lands of his 
intestate, we must infer from it, that the administrator cannot defend in any 
j*eal action brought against him as administrator, by any person claiming as 
a purchaser from the intestate ; whether the purchase be honafde^ or frau- 
dulent as to creditors. A recovery against him cannot prejudice the credi- 
tors ; for their right to levy their executions on .the land, and his right to 
.sell on licence, remain the same after as before the recovery. 

As the defendant has therefore no claim on tlie lands mortgaged, (o reim- 
'burse him his expenses in defending this action, the creditors are not in apy 
manner interested in the event of the suit ; and, for the benefit of creditors 
jonly, can the conveyance of the mortgagor be shown to be fraudulent ; for, 
as to all persons claiming as heirs to him, a conveyance cannot be impeayi- 
ed by a fraud, to which the grantor was a party. The expenses of this xfo- 
/ence are unnecessary, and imprudently incurred ; and so far are they from 
a charge on the intestate's land, that the administrator ought, in equity, to 
j)ay them out of his pocket, and not cbggrge them against the estate* 

j>efendan( defaulted* 
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110. 

Baxter v. Tabbr, 4 R. 361. 

Parsons, C. J. This cause is submitted to the decision of the court np' 
on a case agreed by the parties. Thompson Baxter, the plaintifT, has su- 
ed Daniel Taber, as surety in a bond, in which Thomas Holbrook, jun. was 
principal, given to the plaintiflT, to be forfeited, if Holbrook, who was com- 
mitted to the gaol in Portland, on execution afthe plaintiff's suit, did not 
continue a true prisoner within that prison, until lawfully discharged* 

It is necessary to decide, what privileges Holbrook acquired by virtue of 
this bond; and whether from the facts agreed he bad unlawfully exceeded 
those privileges. 

By several provincial statutes, it was made the dutj of the courts of ses- 
sions to erect a prison in their respective counties, containing apartments 
tyithin it to lock up debtors separate from felons and other criminals; to pro- 
vide apartments belonging to the prison, in w|^ich debtors, wlio had given 
bonds to indemnify their creditors against escapes, might have chambers at 
a small weekly rent; and a yard appurtenant to the prison, the liberty 
of which, debtors who had given this indemnity, might be allowed 
in the day time. All these appartments, whether in or belonging to 
the prison, and the yard appurtenant, were a part of the prison. The sher- 
iff had the custody of the prison, by himself, or by a jailer his deputy, whoso 
duty it was to lock up criminals in some safe apartment in the prison; and 
also debtors, who had not given the bond of indemnity; but apart from 
criminals. And to debtors, who had given the bond, he was obliged to al* 
low chambers belonging to the prison; and he could not lawfully restrain 
them from the liberty of the yard in the day time^ as this privilege was secu- 
red to them by statute. As the sessions were authorised to provide a yard 
appurtenant to the prison, for the ease of debts, to accommodate them with, 
air and exercise, the sessions must necessarily have power to ascertain its 
boundaries, without any express directions given for that purpose. 

These several provisions were re-enacted by the statutes of 1783, c. 44, 
and 1784, c. 41. There cannot be any doubt that the yard is a part of the 
prison; for the 9th section of this last act, .allows to debtors the liberty of the 
yard, but not to pass without the limits of the prison; and a part of the con- 
dition of the bond, given by a debtor to obtain the liberty of the yard in the 
day time, is that the debtor shall continue a true prisoner, in the custody of 
the gaoler, within the limits of the prison. 

Previous to the passing of this last act, no doubts had been entertained as 
to the liberty of the gaol yard. The sessions had never attempted lo make 
any land a part of the yard, but their own land, or land over which they had 
some control ; but a power in the sessions to make the closes or houses of 
others a part of the yard appurtenant to tlje county gaol, which the sessions 
were to provide, was, I believe, never conceived to belong ^o that court. 
At the close of the ninth section, it is made the duty of that court, to fix and 
determine the boundaries of the several gaol yards to the several gaols ap- 
pertaining, as soon as might be after the publication of that act. By this 
o|Plse no new power is given to the court of sessions. Before this time. 
It might fix the boundaries of the gaol yard; and as the county might own 
more land,adjoining on the prison,than might be thought necessary for a yard 
and which it might be convenient to appropriate to some other use, doubts 
as to the limits of the yard might exist, which the sessions were enjoined sea- 
sonably to remove by ascertaining those limits. 

But it is urged, that by virtue of this clause, the sessions may extend llie 
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limits of the gaol yard, at its pleasure, including within its limits a whole 
town, and making every man^s house and land a part of the prison, of which 
the sheriff has the custody. And the boundaries of the Portland gaol, as 
fixed by the order of the sessions, which is a part of the case, affords some 
presumption that the court of sessions for Cumberland, in the year 1798, 
were of this opinion. 

We are, however, satisfied, that no opinion could have less foundation. 
This last act gives, in this respect, no new powers ; and the practice, for 
half a century, under the former laws, is irresistible evidence of the con- 
struction of the power in the sessions to fix the limits of the prison. Now 
in virtue of this power, it is said that every man's house, and garden, and 
close, in Portland, is made a part of the county gaol, of which by law 
Ifae sheriff has the custody, by being made a part of the yard appurte- 
nant to the prison. To give a power of this extent to the sessions, could 
not have been within the intent of the statute; and if the legislature had in- 
tended it, it is manifest that the executionof the power would have been un- 
constitutional, as it would have been an appropriation of private property to 
public uses without compensation to the proprietors. 

Neither can this power be considered as analogous to the jurisdiction of 
the king^s bench, in fixing the boundaries of the rules of their prison. That 
the court may order their prison to be located at its pleasure; and because 
the prison is not large enough to contain all the prisoners, the court have 
authorised the marshall to keep his debtors within certain limiti, without the 
walls of the prison, ascertained by a rule of the court, and hence called the 
rules of the prison. It remains at the discretion of the marshall, how far 
he will grant this permission to debtors; for he is still answerable to the 
creditor for an escape from the rules. And having granted this permission, 
he may revoke it, and lock up his prisoner, if there should be danger of an 
escape; or if he escape against the will of the marshal, he may retake him 
on fresh pursuit. And on granting permission, he may take bonds from the 
debtor, conditioned that he shall be a tiue prisoner, which are held gooil, and 
not as given for ease and favor. But the rules of the prison iire not stated 
or considered as a gaol yard, appurtenant to the prison, which debtors are 
allowed on any terms to have, against the will of the maf^hnl. 

The law in this state is very different. The prison, including all the 
apartments and appurtenances, is provided at the expense of the county* 
which is answerable for all escapes of debtors through the insufficiency of 
the gaol, the justices in sessions being for this purpose the agents for the 
county, as well in raising as in appropriating the money. And the sessions 
only have authority to locate and erect the prison, and limit its boundaries, 
without the control of any other court. And as the gaol yard, to be provi- 
ded for the accommodation of debtors, must be not only a part of, but ap- 
purtenant to tf:c prison, it is unreasonable to consider the inclosure or the 
dwelling house of any man, as a part of a yard appurtenant to a goal; which 
must be considered to be sonic open area, which the debtor may laufuHy en- 
ter in the day time. 

But this extravagant construction of the powers of the sessions may per- 
haps be contended for, as beneficial and humane to debtors. The genius of 
our laws is certainly humane to debtors ; perhaps without sufficiently distin- 
guishing between debtors in execution for breach of contracts, and those 
who have been convicted of personal torts. The design of the statute, in 
thi5 case, is to grant them relief from close confinement, that they may pre- 
fierve their health by using exercise and fresh air, without giving indulgences 
which should induce an able but fraudulent debtor to withhold from his cred- 
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itor a just debt. If the debtor alleges that he is unable (o pay, and witl 
satisfy two justices of the peace, by bis examination on oath; of the truth 
of his allegations, he will be discharged; and this discharge may generally 
be effected in thirty days. But if able 'to pay his debts, it is not an unrea- 
sonable hardship, that be should be coerced by confinement to apartments 
belonging to the prison, with the liberty of the yard appurtenant, for .air and 
exercise. 

There is another consideration, which has grea-t weight ki our minds. 
Imprisonment for debt, ought to be exercised impartially; but on the con« 
struction contended for, many great advantages are secured to a debtor, who 
iives in the town, where a county gaol is erected^ If this construction 
flhould prevail, a debtor in Portland, when in execution, after he has given 
l>onds, IS subject to no oth^r restraint than keeping in some hired apartment 
belonging to the prison during the night; but in the day he may live with his 
family and pursue his business, or amusements, at his pleasure, either ou 
land or water, so that he does not leave the town, or go on the islands ; for 
it should seem that the waters of the harbor within the town, are by the mai- 
gic of this power, transferred to a part of the gaol yard. 

But it has been argued, that admitting the court of sessions has exceeded 
tts power, yet the order must be effectual according to the terms of it, until 
at is rescinded on certiorari. We greatly doubt, whether in this case a /cer- 
iiorari could lawfully be issued. This order of the sessions does not ap- 
pear to be a judicial act; but done in execution of the powers vested in 
the justices by law, as ministerial agents for the county, like the pow^rfl they 
have to purchase lands, and to erect court houses, gaols and houses of cor- 
rection, for the use of the county; or to make contracts in behalf of liie 
county, allow accounts, and issue orders for payment But if a aHierari 
lies, yet it is very clear, that when it appears on the face of an order of ses- 
^eions, made in execution of powers like these, that no powers exist for pas* 
43ing the order, it must be deemed ipso facto void, as far so it is founded on 
,an excess of legal powers. But it may be good so far as the powers o(t\w 
sessions extend, wiicther they have been used discreetly or otherwise. 

We fear that the powers on this subject, which the sessions supposed they 
possessed, and the manner in which ihey may have been exercised, mapy hav# 
ensnared some persons, confiding that the legal powers had not been exceed- 
ed. We shall greatly regret this effect; but we cannot prevent it, Incoa- 
veniences to individuals cannot alter the law, nor bend it to f>articular cases. 
"^Ve must execute it impartially, and dispense the same measure of justice to 
/ill the citizens, uninfluenced by their rank, station or circumstances. Few, 
if any, creditors will probably avail themselves of any mistake to charge 9lq. 
iiumane surety; and certainly not he who lives 
" Beyond the fixed and settled rules 
Of vice and virtue in the schools, 
Beyond the letter of the law." 
As we cannot construe the powers of the sessions, as co-extensive with 
fhe terms of the order, we shall consider what liberty may be lawfully allow- 
ed under it, to a debtor in execution. And we are of opinion, that the debt- 
or's liberty extends to all the grounds, the property of the county, appurte- 
nant to the prison; and further, as the public streets and highways are open 
id all the citizens ; as any man without being a trespasser, may use them as 
well for air and exercise as for other purposes, we do not feel curselveg 
obliged to restrain the sessions from considering them, when adjoining on, 
or leading to the prison, as part of the gaol yard; for in fact, when the publio 
necessity or convenience require it, a highway may be located by the sessions 
over the yard. But further than this we cannot go. We cannot admit that 
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(ho sessions can, by any order of theirs, make the private property of 
otiiers, of which by law they have the exclusive use, a part of the county 
prison. 

Harfttg thus given, as we conceive, the most liberal limits of the yard, with- 
in which a debtor must be restrained, which the law allows, we shall now 
etanrine the facts in the case, to determine whether Holbrook, the debtor, 
did or d!id not escape without those limits. The ca^e seems to have been 
hastily drawn up, and without much precision; and we must form as correct 
a statement of the facts ns we are able. It is stated that after the execu- 
tion of the bond, Holbrook was accustomed to go to and frequent any part 
of Portland, in the day timo, within the limits ascertained by the orders 
From this statement we cannot conclude that he in fact went to any part o( 
the town, to which he might not lawfully go. He might not leave the pub- 
Kc streets, or invade the private property of any man; and we cannot neces- 
t»arily infer fliat he has broken the condition of the bond. It is further stated 
thati being at a place called King-street, which we may presume is a public 
street in Portland, he was suddenly taken sick, and was necessarily conveyed 
to a prWate house, where he languished until he died, as he could not be re- 
moved to the prison, without manifest danger of his life. From the libert/ 
we have supposed debtors in execution entitled to under the order of the 
sessions, we cannot consider Holbrookes being in King-street as an escape; 
Had he voluntarily lefl the street, and entered the private house, it is our 
opinion that it would have been an escape. 

But was the conveying of him to this house by others, in consequence of 
liis sudden sickness, a bre;icti of the condition ? After the fullest considera- 
tion, we have been able to give this question, we are satisfied, that to consti- 
tute an escape, within the intent of this bond, there must be some agency of 
the debtor employed; and a conveying of him without the limits of the pris- 
on, he' not consenting, is no escape, if he return as soon as he has the 
ability. 

if any force, not of an enemy, should break open a gaol, and a prisoner, . 
availing himself of the breach, should leave the prison, or suffer himself to 
be rescued, it would be an escape. But if he was carried away by violence, 
find voluntarily returned as soon as the force ceased, it is not clear that at law 
it would be considered as an escape. And if a debtor, who had entitled 
himself to the liberty af the yard by giving bond, should be forcibly carried 
without the lrmit9f and should return as soon as the force ceased, perhaps it 
might not be a breach within the true intent of the bond. If he is visited 
by sudden sickness, so extreme, that he is carried to an adjoining house, 
without ar>y agency or direction of his own, but by the humanity of others, 
we are satisfied tbat this would be no escape, if he returned as soon as be 
h^d reason and strength; and if he died before, the bond would be saved. 
For it happened by the providence of God, which shall hurt no man. This 
is the case before us. Holbrook, while lawfully in the street, was suddenly 
visited with extreme sickness, which made it necessary to carry him to a pri- 
vate housec There he languished until he died, as a return to the prison 
would manrifestly have endangered his life. 

it is our opinion, that this was not an escape within the true intent of the 
condition of the bond. According to the agreement of the parties the plain- 
tiff must be called. 

Plaintiff nonsuit. 

. 111. 
Ater v. Hutchins, et al. 4 R. 370. 
Parsoks, C* J. The plaintiff declares on a promissory note given by the 
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defendants to one Philip Page, payable to him or his order on demand, and 
indorsed to the plaintifif. On the general issue, the defendants offered evi- 
dence to prove that the note was indorsed to the plaintiff about eight montiui 
after it was given, by a special indorsement, purporting that the indorser was 
not to be liable in any way for the payment ; that the indorsement was made 
without the knowledge of the plaintiff, and for the benefit of Page, the original 
promisee ; and that the note was fraudulently obtained by Page, And this 
evidence was rejected by the judge. 

The first question for our consideration is, whether, as between the par-* 
ties io this action, fraud could legally be given in evidence, to defeat the re^ 
covery by the indorsee. 

By virtue of the statutes against gaming and usury, negotiable notes, given 
for gaming or usurious consideration, are absolutely void in the hands of in- 
nocent indorsees. But at common law the promisor cannot give in evidence 
against an innocent indorsee, who came honestly by the note, without any 
reason to suspect that it was not good, any illegality in the consideration, or 
fraud in obtaining it, or a subsequent payment; (Brown v. Davies,3 Term R« 
80.) If tiie indorsee receives the note under circumstances, which might 
reasonably create suspicions that it was not good, he ought, before be takes 
it, to inquire into the validity of the note ; and if he does not, he must take 
it subject to any legal defence, which might be made against the recovery by 
tho promisee. And it has been determined, that the indorsement of a note, 
after payment has been refused, is a circumstance, which ought -to awaken 
the suspicion of the indorsee, and to lead him to further inquiries before he 
takes it : and that a note indorsed sometime after it is due, furnishes a pre- 
sumption that it has been dishonored ; because it may reasonably be inferred 
that the holder of the note would prefer receiving the money due, if payment 
could be had, to a negotiation of the note. 

A note payable on demand is due presently. In this case the note had 
been due eight months before* It was indorsed, a length of time sufficient to 
induce suspicions that the promisors would not pay it, and to cause some in- 
quiry to be made, whether it had in fact been dishonored, or why payment had 
not been made. If there was no other circumstance, this would be a good 
reason to let the defendants into any defence which could legally be made by 
them, if Page were the plaintift. 

There is however another fact of importance. It was alleged that Page 
was not to be liable on his indorsement, if the defendants refused payment. 
A caution of this kind must certainly induce an indorsee to believe that pay- 
ment had been demanded, or that the demand had been neglected from a 
certainly of refusal, unless the indorser assigned some other reason. An in- 
dorsement of this nature, made eight months after a note is due, is enough to 
charge the indorsee with such negligence in making further inquiries, as will 
subject him to the same defence, that might be made against the indorser. 

But evidence was also offered, that the indorsement was in trust for the 
indorser himself. If this was the case, whether the note was indorsed before 
or after it became due,we are satisfied that any evidence maybe admitted against 
the trustee, which might have been admitted against the cestui que trusty if 
be had sued the note as promisee. 

The next question is, whether the defence offered and rejected would have 
supported a legal defence against Page. 

Page was a deputy sheriff, having a prisoner in custody on execution, 
whom ho was carrying to gaol, and having proposed to the defend ints to pro- 
cure for the prisoner sureties to entitle him to the liberty of the prison yard, 
the defendants agreed to give him bond to indemnify him against the escape 
of the prisoner, either before he was committed, or after he had the liberty 



May Term^ Cumbeklamd, 1808. 161 

f>f Ihc yard: and no scrivener being present to write a bond, the note was made 
a«d given, upon the express agreement of the defendants and Page, that the 
note was to be void, if no escape was committed, otherwise he was to retain it as 
an indemnity. But Page, without proceeding to the gaol with his prisoner, 
voluntarily discharged him. ' 

Cf these allegations had been proved against Page, it is very clear that he 
could not have recovered. The only ground,* on which he could claim pay- 
ment of the note, is as an indemnity. The escape, contemplated by the parties 
before the prisoner was committed, must have been an escape against the will 
of the officer : but there was no escape against his will, for he voluntarily dis- 
chaged his prisoner, and is entitled to no indemnity against his own wrong. 
And if the parties had contemplated a voluntary escape, then the consider- 
ation of the note would be illegal ; for an agreement to indemnify an officer 
for a voluntary escape is void, as' against the policy of the law. 

As we are of opinion that the evidence ought to have been admitted, the 
verdict must bo set aside, and a new trial granted. 

1J2. 

Mayo v. Matnb Fire and Marine Insurance Company, 4 R. 374. 

Uuderftrriters upon freight are not liable for a detention of the ship on the voyage, if 
she finally earns her freight. 

Parsons, C.J, It appears from the judge's report, that the plaintiff was 
the owner of the brigantine Harriot ; that she sailed on the voyage insured 
with a cargo on freight for a port in France, the vessel and freight being both 
insured ; that during the voyage the vessel was captured, and carried into 
Plymouth in England, where she was detained two months, aAer which she 
was liberated, proceeded on her voyage, and the cargo was delivered to the 
consignees at the port of original destination in France, by whom the whole 
stipulated freight money was duly paid ; and that all extraordinary wages, 
expenses, damages and losses of every kind incurred by the detention have 
been adjusted and paid, as a general average on vessel, cargo and freight. 
But the assurers refuse to pay a partial loss on the freight arising from the 
protraction of the Voyage by the capture and detention, which in this action 
is claimed by the plaintiff. 

After fully considering the subject we are satisfied that the plaintiff's claim 
is nol well founded. He insured his freight, and he has received it; and all the 
general average the vessel and freight were liable to pay. But he says that 
if (here had been no detention, his vessel might have earned her freight in 
less time. But the underwriters did not insure any particular time, in which 
the voyage should be performed; but only that the ft'eight should be earned. 
They are not therefore answerable for a partial loss arising from the increas- 
ed length of the voyage by the detention, any more than they would have 
been, if the arrival of the vessel had been delayed by violent storms, which 
had driven her out of her course. If the plaintiff can claim on his policy 
on the freight, it must be either for a partial loss, or fbr a general average, 
'i'here has been no partial loss, and the general average has been paid him. 

Verdict set aside. 

113. 

WlNSLOW, AN INFANT WHO SUES BY HIS GUARDIAN, &C. PLAINTIFF IN ERROR^ 

V. Anderson, 4 R. 376. 

Parsons, C.J. This case comes before us by a writ of error sued by 

21 
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the guardian of Robert Winslow against Robert Anderson, clerk of a mi^t'^ 
tary company, to correct the errors of certain proceedings- had before a jos— 
tice of the peaee^ni which th<j plaintiff in error tr»» convicted of an- oflfence^ 
in neglecting to appearr armed and equipped according to law^ at a com-- 
pany muster after due notice. And error m fact is assigned, that the plain- 
tiff in error vfas an infant, and did not appear by guardian, but was^ convict- 
ed on default, to which assignrnTent there is a demurrer. 

Qn inspecting the record, it appenrs that a writ of error does not lie in^ 
this ea«e f but the record ought to have been certified on ceriworari granted- 
on motion to the court. As this mistake -has' been frequent, the court have 
sometimes proceeded to correct the errors as on certiorari, where it appear- 
ed that a c&fiiorttri would have been granted on motion. But, if the mistake- 
be continued, we shall be obliged to quash the writ of error, as having im- 
properly isstted, in order to introduce a necessary reguVkrity into practice. 

In the present case we sliall consider the record, as if it was certified to« 
ns on a writ of certiorari; and, therefore, we cannot take any notice of the 
error in fact, assigned and appearing on the record, as having any influence 
©n our opinion. 

It appears that the justice imposed a fine of Bve doMars and thirly-three- 
cents for the neglect of appear«incc at a company mu?ter or review. By the 
sixth section of the statute of 1805, c. 114, a penalty is imposed of four dol- 
lars for every default of appearance, armed and equipped, at a battalion or 
Regimental muster; and of two dollars for the like default at a company 
muster. These penalties are imposed in lieu of the fines provided in the 
l^h, 20th and 24th sections of the statutes of 1793, c. 14, No other for- 
feiture can now be incurred. And these penalties are forfeited, notwith- 
standing the arms and equipments of the soldier are on the parade^ if he be 
absent ;. or if he is present without his arms and equipnaents^ The justice 
has, therefore, mistaken the penalty, and on this account the proceedings 
must be quaslied. We bave had this question before us in the cases of • 
Savage v. €riilltver, and Pratt v. Hall, (Vide 4 R. pages 23^, 171,) in Suf- 
folk, and the whole court, after full consideration, were of the opinion which 
we now declare. 

Although we have taken no notice of the alleged infancy of the plain tifiT 
in eiTor in forming our opinion, yet, as a part of the militia are minors, and 
the settlement of the question may prevent frequent disputes, we have con- 
sidered the validity of that error as before us. And we are all of opinion 
that the proceedings are not erroneous for that cause. 

The proceedings against the infant are not cimlitert as upon a contract > 
or quMt ex contractu, but criminaKter for an offence against law ; and in 
these proceedings he may appear and answer in person, for the same reasoot 
that to an indictment for an offence against an infant, he may personally an- 
swer. If the law were otherwise, no proceedings could be had against in- 
fanls having no guardian appointed by the probate court, to recover penal- 
tics for offences committed by them ;. for in those cases a justice is not at*- 
thorized bylaw to assign guardians to them. 

Let the proceedings be quashed. 

114. 
M'MiLLiN V. Eastman, 4 R. 378. 

Parsons, C. J. An act of the United States was passed July 14, 1798, 
to lay and collect a direct tax, to be assessed on dwelling houses, lands and 
slaves, agreeably to an act before passed, providing for a valuation of dwel- 
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ling houses and lands, and for ihe enumeration of slaves. By the 4Ui"sec- 
tion, the superyisors were to subdivide their districts into collection dis- 
•tricts, and within each of thern to appoint a collector^ By the 6th section, 
each collector was to be furnished with a list of the assessments within his 
tjollection district, and by the 9ih section he was authorized to demand and 
collect the taxes committed to iiim, by giving the public notice, and by pro- 
ceeding as therein directed. By the Uth and 1 2th sections, when the per- 
son, under whose care and s^iperintendance the estate assessed was situated 
or founds was not in his collection district, he was required 4o >certi% the 
same to the surveyor of the assessment district within which such person 
resided, if known, and the surveyor was to cause notifications to be made, 
^nd such person might pay his tax within the collection district in which he 
resided. By the 15th section, which is principally relied upon by the plain- 
tiff, the collector is authorized, after giving tlve notice there required, and 
<he taxes remaining unpaid for a year, to sell at public auction so much of 
the land as migfit be necessary to pay the taxes, with the costs and charges 
-of side. And there is a proviso, that the owner may redeem, by paying to 
the collector, for the use of the purchaser, within two years, the amount of 
the taxes, costs and charges, with twelve per cent, interest, on which pay- 
ment, or the tender thereof, the sale shall be void. And no deed shall be 
given, in pursuance of such sale, until the time of redemption shall have 
^expired. By the 1 4th section, the collector is obliged to account, and pay 
over nrantfaly the monies he shall have collected. 

In this action ihe gravamen complaine4 of by the plaintiff is substantially 
4hiis stated : That the defendant was the collector of the fifteenth collection 
'<listrict in the second division of Massachusetts ; that the iands described 
in his writ were situate, and legally assessed in his district ; that for defatdt 
^f payment of the taxes, the defendant du^y advertised the lands for sale n^ 
public auction ; that they were sold to the plaintiff, the higiiest bidder, for 
twenty-three dollars and sixty-eight cents, being the amount of the taxes, 
with the costs and charges of sale ; that the owner did not redeem them 
4vithin two years ; that after the expiration of the two years the plaintiff de- 
manded a deed of conveyance of the defendant, who refused to execute anj 
-deed, and for this refusal he brings his action. 

The declaration contains four counts, of which we lay aside the "first, as 
the plaintiff does not rely upon it. Of the three last, two, the second and 
tPourth, allege a promise of tlie defendant, in consideration of the sale at 
•auction to the plaintiff, and of his payment of tiiermoncy, to execute to him 
e deed of conveyance of the lands sold. To prove tlie promise the plain- 
tiff produces the conditions of the sale under the hand of the defendant ;'l)Cit 
in these conditions there is no intimation that the defendant would execute 
any deed to the purchaser after the expiration of two years, if not before 
that time redeemed. He also produced the defendant's receipt for the mo- 
ney paid by the plaintiff for the taxes on the land struck off to him, with the 
charges, for which the defendant is to account as the law directs. Neither 
is there in this receipt any promise of the defendant to execute any deed 
conveying the land. And by the 14th section of statute l*e was obliged, 
within one month, to account for, and to pay over the money. The papers 
offered had, therefore, no legal tendency to prove an express promise of the 
defendant to execute any deed of conveyance of the land struck off to the 
plaintiff. 

But his counsel insist that those papers would have proved^acts, whence 
the law would imply a promise of the^defendant to execute such a convey- 
ance. This appears to us to be a mistake. We know of no decision that, 
in any case, the law will imply a promise to conrey land, on which an ai - 
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aumpsU can be maintained at law. And it is very certain that no such ac- 
tion can be maintained, since the statute of frauds has requi|^ a memoran- 
dum in writing ot' the party charged with the contract or agreement to con- 
vey land, for the breach of which he is sued. The argument to' support 
the inference of an implied contract is founded oil the position, that it was 
the collector's duty to have made the conveyance, and that the law implies a 
promise of every man, that he will do his duty. If the position was right, 
that it was the collector's duty to have made the conveyance, the inference 
would not be in this case just. For the remedy against a public officer for 
neglect or misbehavior in executing his office, is generally l^ an action of 
the case, alleging his misdemeanor, or sometimes by an action of debt, ac- 
cording to the nature of the misfeasance^ but not by an assumpsit, as implied 
by law. 

The plaintiff's third count is for money had and received. And we do 
^ not see how the evidence rejected, could in any manner have tended to sup- 
port this count. The money was not paid by mistake, or on a consideration 
which had failed, or obtained by deceit or imposition, or detained by the 
. defendant against good conscience. He received the money in trust for the 
United States in the due course of his official duty, and to them he either 
has accounted or must account. 

If the plaintiff had sued a special action of the case against the defendant 
for a misfeasance in his office, in not executing the conveyance when reques- 
ted, we must then have determined whether his neglect, was a breach of hi» 
duty. At common law a title to land by purchase must be conveyed by deed; 
but by statute a title may be acquired without deed. In the present case, 
whether the title of the plaintiff was complete by his purchase at auction 
without deed, or whether a subsequent deed was necessary, or whether, if 
it was, the defendant ought to have executed it, are questions which must 
depend on the construction of the several statutes of the United States on 
this subject. On these questions we give no opinion ; as we are satisfied 
that the evidence offered upon the trial was properly rejected, and that the 
direction of the judge was right. 

Judgment must be entered according to the verdict. 

115. 
Commonwealth v. Dri:w and Quinby, 4 R. 391 . 

Of murder and manslaughter. 

The defendants were indicted at this term for the wilAil murder of Ebenczcr Parker. 
The indictment contained two counts.* The first count charged Drew and Quinby 
with assaulting Parker, at Falmouth, on -the eleventh day of January last, then a 
deputy sheriff, and in the due execution of his office ; and that Drew then and Ihero. 
gave the deceased the mortal wound, of which he thereafterwards, on iho eighteenth 
of the same January, died. And that Quinbj was present, aiding and ahcttinfr 
Drew in giving the mortal wound. — The second count was like the first, with this 
difference only, that it was not alleged therein that Parker was a deputy sheriff, in 
the due execution of his office. 

The Chief Justice charged the jury. After stating to them the evidence, 
he obserred, that, if they believed the witnesses, the deceased, when he re- 
ceived the mortal wound, was not in the execution of his office, as deputy 

* It was remarked by the Chief Justice that there seemed no occasion for two 
counts in this case, as murder was charged in both, and witli a similar instrument ; 
and that on the last count the Solicitor General might have given evidence that the 
deceased was a deputy sheriff in the due execution of his office, to prove that the kil- 
Img was malicious. 
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sheriff; that having arrested Quinbj fourteen days before, and committed 
him to the ciMody of King, who had voluntarily permitted his prisoner to 
go at large, tnis permission must also be considered as the act of the de- 
ceased^ whose servant King was. And that a voluntary escape of Qoinby 
having been suffered, the deceased could not lawfully arrest him again on 
the same execution ; and, therefore, that the prisoner ought to be acquitted 
of the felony and murder charged in the first count of the indictment. 

In the second count, the prisoner was charged with murdering the de- 
ceased, then in the peace of God, anci ol the Commonwealth, without any 
allegation*, that he was in the execution of his office as a deputy sheriff ; and 
the jury were instructed that it was their duty to consider, the evidesce, as 
it appdied to the second count. If they believed the witnesses, there was 
no question, but that the deceased was killed by the prisoner at the bar. If 
they were satisfied of this fact, the implication of malice would arise, un- 
less the circumstances of the killing were such, as would reduce the crime 
below murder. If the act of killing was in itself attended with probable 
dangerous consequences to the deceased, and was committed deliberately, 
the malice will be presumed, unless some sufficient excuse or provocation 
should be shown ; for the law infers that the natural or probable effects of 
any act deliberately done, were intended by the agent. 

It had been argued that there were two causes of provocation, which 
would reduce the killing below the crime of murder. One was, that the ^ 
prisoner was in the peaceable possession of his shop, engaged in Ins lawful 
business, when the deceased unlawfully forced open the door, with an intent 
to enter against tlie prisoner's consent. The other provocation was, that 
the deceased forced the door, with the intent unlawfully to enter, and to ar- 
rest Quinby, wlfo was the jirisoner's fellow servant, and at work with him, 
,the deceased havinjj no lejjat warrant therefor. 

The Chief Justice then observed, that it was necessary for the jury, be- 
fore they considered the nature and sufficiency of these provocations to de- 
termine whether the bludgeon 'used by the prisoner, in killing the deceased, 
was, or was not, a deadly weapon, which would necessarily kill, or do great 
bodily harm ; that thi? was a question of fact, for the jury exclusively to de- 
cide. If the jury were satisfied that the weapon used was not hkely to kill, 
or to do great bodily harm, he was of opinion, that either of the provoca- 
tions was sufficient to free the prisoner from the guilt of murder. For by 
using a weapon, which would not probably do great injury to the deceased, 
it was a reasonable inference that the prisoner did not intend to kill the de- 
ceased, but accidentally killed him against his intention, and the presump- 
tion of malice would be sufficiently rebutted ; and without malice, the kil- 
ling could not be murder. But if the jury were satisfied that the instrument 
of death was a deadly weapon, which would probably kill the deceased, or 
do him great bodily injury, these grounds of excuse or provocation would 
deserve a different consideration. That the provocation arising from the 
trespass committed by the' deceased, in breaking open the shop door, for the 
^^urpose of unlawfully entering, was not a provocation sufficient to reduce the 
killing below the crime of murder, if the prisoner killed the deceased with 
a deadly weapon ; because the trespass was not a sufficient excuse for such 
a barbarous act, admitting the prisoner, and not Conant, his master, to have 
had possession of his shop, Foi- it is a rule of law that where the trespass 
is barely against the property of another, not his dwelling house, it is not a 
provocation sufficient to warrant the owner in using a deadly weapon ; and 
if he do, and with it kill the trespasser, this will be murder, because it is 
an act of violence beyond the degree of the provocation ; but if the beating 
be with an instrument, and in a manner not likely to. kill, and the trespasser 
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should notwithstanding happen to be killed, it will be no more than man- 
Blaughter. ^ 

The ether provocation, which, it was argued, would reduce the killiniir 
below murder, was the forcibly breaking of the shof) door by the deceased, 
with the intent unlawfully to enter and to arrest Quinby. It was a piinoi^ 
pie of the law, that if any man, under color or claim of legal authority, 
tinlawfullj arrest, or actually attempt or offer to arrest another, and if he 
resist, and in the resistance kill the aggressor, it will be manslaughter ; and 
that any person aiding the injured p&rty, by endeavoring to rescue him, 4»r 
to prevent an unlawful aiTest, when act<ually attempted, is guilty only of 
manslaughter, if he kill tlie aggressor in opposing him, unless, perhaps, the 
party aiding be a stranger to him, whom he shall endeavor to assist. -' That 
urhether the principle will or will not comprehend a stranger, it was mit ne- 
cessary then to decide, for it was the opinion of the judges then present, 
that in this case the prisoner was not to bo considered as a stranger to 
Quinby, as they were fellow servants, hired by the same master, and wero 
at that time laboring together in his service. 

Although from the testimony of- the witness (if the jury credited him) it 
appeared, that on the door being broken open, the prisoner rui^hed out wilii 
his sledge, saying, " what are you breaking open my s!iop for— stand by, or 
I will throw the sledge through you," whence it may be inferred, that tJie 
fatal blow was given to chastise the- deseased for the violence done to hiis 
shop ; yet the jury would decide, whether it must not be reasonably presu- 
med, that the intent of the prisoner was also to prevent the deceased fronj 
<euteriag the shop to £frrest Quinby, as the door had been fastened £or \m 
.protection, and as the deceased had just before declared that he was his 
fn*isonerand that he would have him. That in this view of the evidence 
the jury would apply the facts to the law. 

In three of the cases relied on for the prisoner, the unlawful arrest had 
been made before there was any resistance or quarrel. And in the iast casc^ 
the officer and his assistant, before the latter was assaulted, were in the room 
with the party to be arrested, had him in their power, and had ordered hiia 
to go with them.. In the case of the prisoner, Quinby had remained all the 
lime in the shop, and the dece«'i8ed had not entered it, but when the prisoner 
Avent out, had retreated behind the door, to avoid a blow from the sledge.-— 
That before the mortal blow was given, a stroke with the bludgeon had for- 
cibly shut the door ; and that the deceased and the prisoner were out pf the 
shop, with the door closed, when the mortal wound was inflicted. If tlie 
jury were satisfied thr.i ihe evidence established these facts, they would con- 
clude that, although the deceased had forced open the door, with the intefil 
io enter the shop, to arrest, or to attempt the arrest of Quinby ; yet when 
tie received his death wound, he had not arrested Quinby, nor had he. La 
fact, attempted or offered to arrest him. 

The Chief Justice concluded, by observing that he had considered tlie 
'evidence in a light as favorable to the prisoner, as was consisient with the 
testimony of the witnesses ; and it was with rejrfet, that he was obliged to 
declare, that if the facts were as he had stated them, of which the jury were 
the judges, the killing of the deceased hy the prisoner, if the instrument-was 
a deadly weapon, amounted to the crime of murder. 

The jury acquitted the prisoner on the first count, and found him guilty 
of the felony and murder charged in the second count. 

Quinby was afterwatds put upon his trial, and the same evidence was 
given against him, which had been produced against Drew. It was fuither 
proved in behalf of the Commonwealth, that Quinby, before Parker had ar- 
rested him on the execution, had armed himself with a club, and had de- 
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clarcd to one witness, that if Parker attempted to take him, he would break 
his head ; and to another witness, that if Parker came to take him, and he 
bid him stancf oiT, if Parker persisted, her would split him down. That after 
the mortal wound had been given, and Drew had again fastened himself in 
the shop, and let down the window, Quinby came to the window with a 
club, brandishing it in defiance. That he called one of ihe people a rascaT, 
for pretending to be his friend, when he came to assist in taking him. And 
that Quinby or Drew said, "carry off your dead officer." And the same 
William Babb, jun. who was in the shop, when the deceased forced open 
the door, testified, that when the door was opened for himself, Quinby was 
standing within two feet of the door, with the bludgeon in his hand ; that 
afller he entered tlie door was hasped, and Quinby went to the bellows, and 
.<«hifting the bludgeon to his other hand, began blowing the bellows. But he 
further swore, that when Drew went out of the shop with the sledge, Quin- 
by ilk\ not remove from his place ; that while standing by the bellows, he 
threw down the bludgeon, which fell between the anvil and the door, and 
about two feet from the door ; that when he threw it down, he said nothing : 
and that after Drew went out of the shop, Quinby could not sec him, nei- 
ther when he threw the sledge, nor when Quinby threw down the bludgeon. 

Upon this evidence, the Chief Justice left it to the jury, whether they 
would presume that Quinby threw the bludgeon towards the door, with tho 
intent to furnish Drew with a deadly weapon, to assault the deceased out- 
side of the shop. If they were satisfied that he threw the bludgeon with 
that intent, he was equally guilty with Drew, who used it. But if they were 
not sati^iied that the bludgeon was thrown with that intent, Quinby ought' 
to be acquitted. And the jt^ry found him not guilty. 

On the last day of the term, Drew was brought up to receive his sentence, 
when his counsel moved the court to delay giving judgment, because they 
had evidence, that Richard King, who was a material witness for the gov- 
ernment, had declared before the trial, that he would hang the prisoner by 
his testimony, if he could, of which declaration he had no knowledge- until 
r.ftcr the trial ; and because a Mr. Ingalls, one of the jury, did not agree ta 
find the prisoner guilty of murder, but only of manslaughter ; and through 
mistake of his duty, he believed that he must assent to the verdict of the 
major part of the jury. 

The court did not enquire into the truth of these allegations ; observing 
that if they were proved they could not avail the prisoner on any legal prin- 
ciples, by which alone the court must be bound ; and if they supported any 
equitable claims \o favor for the prisoner, he might apply to the supreme 
executive, who had power to cause the sentence to be executed, or who 
could pardon it absolutely, or on condition, at its discretion. 

Judgment of x^eath was tlien pronounced against the prisoner. 

116. 

DiLLlNGlSAM V. RUNNBLLS, 4 R. 400. 

A special promise to pay a pre-existing debt is not within the statuto of frauds, and 
may be proved by parole evidence, although the origin of such debt was the 
sale of lands. by the promisee to the promisor. 

By the court. Wo are satisfied that in this case the admission by the 
judge of the parole evidence was right. Runnels, bein^ justly indebted to 
Dillingham, made tho contract declared on, to induce the plaintiff to take 
J. P's note towards the payment of the debt. It is very immaterial what 
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was llie origin of the debt due (o the plaintiff, if it was a just debt, whether 
it accrued from the plaintiff's having theretofore sold land to ti.e defendant, 
or from any otiicr lawful consideraik)n. The defendant's pronrise cannot be 
considered wiihin (he statute of frauds, because the contract, on which he 
is charged, is not on the consideration of the sale of land-*, or of any inter- 
est therein, but to pay a precedent existing debt. 

As the court were about entering judgment according to the verdict, the 
defendant's counsel took, an exception to tlie declaration, that it did not al- 
lege the discount to have been made by the plaintiff, which formed the con- 
sideration of the defendant's promise and undertaking. The verdict was 
then set aside by consent, and the defendant was afterwards defaulted on 
terms. as lo the costs. 

117. 
Ladd v. Blukt, 4 R. 4025. 

Pars )N3, C. J, The action is debt on a judgment. The defendant has 
pleaded two pleas. 

His first plea is nul ticl record of the judgment, on which issue is joined 
to the court. On inspecting an attested copy of the record, we are satisfied 
that there is such a record. We never direct the record of the court of com- 
mon pleas to be sent us on the trial of an issue of nwZ Hel record; but receive 
copies of their records attested by the clerk in evidence, which by imme- 
■"niorial usage is held lo be evidence of the record. Indeed, upon a writ of 
error or certiorari nothing but the tenor of the record is sent up ; which ia 
only a copy attested by the clerk. 

'rhe second plea is, that the judgment has been satisfied by the extent of 
an execution issued upon it upon the lands of the defendant. The plaintiff 
replies that there is no record of the return of any such extent. 'I'o this 
replication there is a demurrer and joinder ; and we are lo decide on tke 
sufficiency of the replication. 

When goods suflicient to satisfy the judgment are seized on li fieri facxas, 
the debtor is discharged, even if the sheriff waste the gpods, or misapply 
the money arising from the sale, or does not return his execution. For by a 
lawful seizure the debtor has lost his property in the goods. But the law i» 
different in the case of an extent on lands. 

By our statute we have but one form of an execut'.on, which includes a 
capias ad satisfaciendum a levari facias as to the money of the debtor, and 
. an extendi facias as lo his lands. But the lands of the debtor cannot be ta- 
ken unless by the acceptance of the ci;(8ditor, to whom seizi!> must be deliv- 
ered by the sheriff; and until this delivery of seizin the title of the debtor is 
not affected. The creditor's title is by matter of record ; and unless he can 
show it by record, the debtor will hold the land. The sheriff must, there- 
fore, return the extent and the delivery of seizin; which return, when made, 
is a record of the court, and as such can be pleaded. Ifj^there be no record 
of any such return, the creditor has no legal title to the land ; which re- 
mains the property of the debtor, and the judgment is unsatisfied. 

To prevent frauds against others, the statute of 1783, c. 57, directs the 
execution and relurn to be entered on thejecords of the county in three 
months after the extent. When, therefore, a debtor pleads satisfaction of a 
judgment by the extent of the execution on his lands, he must plead that the 
extent was legally made, seizin delivered, and a return of the execution and 
extent, which is a matter of record. For the lands remain'the debtor's un- 
less the creditor has a good title to them by niatter of record. 
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For these reasons the replication is good, which alleges that the pjaintiff 
has no title to the lands by any record of the' return, which is confessed by 
the demurrer* 

118. 
HuflSBv, IT AL. V. Thornton, et al. 4 R. 405. 

If A. contrada to sell certain goods to B, on acrbdit, with condition that B. shall fur- 
nish a surety for the price, and delivers ths goods without such surety furnished, 
but declaring that ho should not consider them as sold until the security should be 
given, the property remains in A. notwithstanding the delivery. 

Parsons, C. J. The question to be decided in this case is, in whom the 
property of the boxes of candles was at the time the writ of replevin was 
executed. The case shows that they were orice the undisputed property of 
the plaintiffs; and unless they have divested themselves of the title to them, 
they must recover in this action. They at first refused to sell them to Todd 
and Worlhley, without some further security than their single (issum'psxU 
They had probably forgotten, at the moment of actual delivery, the condition 
for which |they |had stipulated; and a question arises, on the facts in the 
case, whether this was an absolute delivery not revocable, or if revocable, 
yet not revoked. We think they were bound to recollect the condition they 
had themselves made, and not to have delivered the candles until it had been 
complied with. 

But we do not decide the cause on that point. Hov\^ard, being the agent 
of the vendees, had authority to receive the goods, and to consent to any 
conditions attached to the delivery of them. He received them on board 
his vessel, under the declaration of one of the vendors, that they should not 
consider them as sold until they should receive further security. His so re- 
ceiving them was an absent to that declaration, and his principals were bound 
by it. The property then continued in the vendors. Had the demands of 
these creditors originated while the goods were in the possession of Todd 
and Worthley, so that it might be fairly prerumed that a false credit was gi- 
ven them; or had Todd and Worthley sold them bonajlde and for a valuable 
consideration, our opinion would have been otherwise. But upon the facts 
in the case there must be judgment according to the verdict. 

119. 
Bearce t. Jacksoic, administrator of Shepard, 4 R. 408. 

A plan of land taken ex parte cannot be ased on a trial but as chalk. 

One in possession of land, claiming to hold it in fee simple, is sufficiently seized to en- 
able him to convey; and if he warrant the land, no* action lies against him on his 
covenant of warranty, until an eviction of the grantee or his assigns by a paramouut 
title. 

Covenant broken on a deed of the defendant's intestate coveying certain lands describ- 
ed therein to the plaintiff in fee, and covenanting that tho grantor was lawfully 
seized in fee, and that he would warrant and defend the granted premises to the 
grantee, &c. 

Parsons, C. J. We are satisfied that the judge was correct in rejecting 
the plan. Anciently the land was not described in the declaration; but the 
plaintiff was bound U> give the defendant a view. The practice here has 
been to describe the land in the declaration, and, if necessary, to send the 
jury to view it But to supersede the necessity of either of those views, a 

32 
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Tory convenient practice has arisen, to hare a plan taken under a role of the" 
court by a surveyor appointed by the court, or agreed upon by the partie«t^ 
who is sworn to the faitliful execution of the trust, as are also the chainbear^ 
ers. And his duty is to give notice to the parties, and to mark on the plait 
any monuments or lines, which either o( the parties shall request. A platt* 
i^ken ex: parte can never be used but as chalk, unless by consent. 

As to the other exception, it is very clear that the defendant's intestate* 
being in possession claiming a fee simple in the land, was able to convey. 
So the covenant of seizin was not broken. And to entitle the plaintiff U^ 
recover on the covenant of warranty, he must show ftn actual ^eviction ov 
ouster by a paramount title. 

Judgment according to verdict. 

120. 

fioSWELL v. DiKGLEY, 4 R. 41 1. 

When a sherii!' has arrested a debtor In execution, and committed him to priion, IB# 
the debtor aAerwards takes tlie benefit of the poor prisoner's act, the sheriff 4> enii^ 
Ued to demand and receive his fees of poundage and travel of the jad|;ment ereditor*- 

Parsons, C. X. This is an action of aantmpsit brought by the plamtiff^ a. 
deputy sheriff, for his fees in serving two executions issued at the traits r>f 
the defendant; and the cause comes before us on acase made by the parties.. 

It is agreed that the defendant having sued out two executions, one against 
Stackpole, and the other against Doe, delivered them to the plaintifr to be 
executed; who, for want of goods, chattels or lands of the debtors, arrested 
their bodies, and committed them in execution, where they remained untiF 
discharged under the provisions of the poor debtor*s act. 

It is said by the defendant that the plaintiff is not* entitled to any fees; if 
he is, he cannot maititain an action against the defendant for them: and iT 
he can, he has demanded more or greater fees than by law he canclarm. 

Upon the first point we are of opinion that the sheriff" is entitled to his^ 
fees for poundage and travel in these cases. He took the bodies of the 
debtors as pledges for the payment of the executions; and be dctained'those 
pledges at his own risk against any escape. 

On the second point we are of opinion that he can maintain this action 
against the defendant for these fees. He could not demand payment before 
he performed the service; and the service was performed for the defendant. 
Could tiie officer have found estate of the debtor, he ought to have levied 
his fees, and thus have indemnified the defendant; and not finding estate he 
took and held their bodies for the defendant's use. As they were discharg- 
ed by order of law, the officer may maintain an action for his fees, tlie au- 
thority to levy the fees being for the defendant's benefit, and not to discharge 
him from satisfying the officer. Vide Moor, 468; Cro. Eliz. 654; 1 Salk* 
209.231; 1 Roll. 698. pi. 35. 

On the construction of the English statutes^ in actions on simple contracts^ 
and judgments for a debt certain, the plaintiff, and not the defendant pays 
the expence of levying; but if the judgment be for a penalty, the plkintifiT 
may levy his whole debt independent of the charges of execution. In thia 
state there is no distinction of actions; for in all executions the expence of 
of levying is a charge on the debtor, in favor of the creditor. 

As to the third point, the plaintiff must recover only the fees provided bjr 
law, the court having no discretion to make him any allowance. 

Judgment for the plaintiff. 
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121. 

Dow T. TUTTLE, 4 R. 414. 

WiMre the promisee of a note, payable at a day certain, contracts, at Iho time the note 
it giTen, not to demand payment of it, until a certain time afler its maturity, such 
contract is a collateral promise, for the breach of which, if there be a legal consider- 
ation, an action may lie, but it will be no bar to an action on iho note, when due by 
the terms of it. 

PaHsons, C. J. We are satisfied that the agreement, proposed by the de- 
fendant to be given in evidence at the trial, is not to be considered as a part 
of the contract with the note. That is a promise to pay to the- promisee or 
his order a sum of money in one year. If the agreement was a part of this 
contract, it would be repugnant to the note, and destroy its effect. The 
agreement, although made at the same time, must be considered as a collat- 
eral promise of the promisee*s, for the breach of which, if there be a legal 
consideration, an action would He. In chancery it would be a sufficient 
ground for an injunction against the plaintiff, proving his knowledge of it be<- 
fore he purchased, the note. And at law perhaps, it may support a motion 
to stay proceedings, by granting imparlances, until the plaintiff could put it 
in suit consistent with the agreement. But on this last point it is not now 
necessary to decide. 

As we consider the agreement as collateral to the note, the evidence waji 
properly rejected, and a new trial cannot be granted. 

Judgment according to verdict. 

122. 
The Proprietobs of the Krnn^beck Purchase v. Springer, 4 R. 416. 

When one enters on land, claiming a right to it, ond gains a seizin by his entry, his 
aeizin shall extend to the whole parcel, to which ho claims a right; but when one en- 
ters without claimin|r a right, his seizin cannot extend farther than his actual oeeu- 
pation. 
To constitute a disseizin of the owner of uncultivated lands the entry and occupation 
• of the disseizor must be such that the owner may be presumed to know thatthereis 
.a possession adverse to his title. 

Parsoni, C. J. The demandants sued the tenant in a writ of entry, 
'Counting on their own seizin within thirty years, and demanding the norther- 
ly half of lot numbered thirty two, in the second range of lots, of which they 
had been disseized by the tenant. On the trial upon the general issue, the 
jury found a verdict for the demandants; and the tenant moves for a new 
trial, because, as he supposes, the verdict was against evidence, which is re- 
ported by the judge- 

The tenant's title was under a release from James Springer, who, as the 
tenant alleges, entered more than thirty years before, and disseized the de- 
• nandants; for no evidence was given that James entered claiming any title 
or right to the land. 

The statute of 1786. c. 13. limits the time of suing any real action by any 
corporation, declaring on its own seizin, to thirty years next after such seiz- 
in. And the tenant insists that by virtue of this statute the demandants are 
barred by the disseizin done to them by his releasor in 1775, which is more 
than thirty years before the4este of their writ. 

The law upon this subject seems to be very well settled. When a roan is 
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once seized of land, his seizin is presumed to continqe, until a disseizin is 
proved. When a man enters on land, claiming a right or title to the same, 
and acquires a seizin by his entry, his seizin shall extend to the whole parcel 
to which he has right; for in this case an entry on part is an entrj on 
the whole. When a man not claiming any right or title to the land 
shall enter on it, he acquires no seizin, but by the ouster of him who 
was seized, and be is himself a disseizor. To constitute an ouster of him 
who was seized, the disseizor must have the actual exclusive occupation of 
the land, claiming to hold .it against him who was seized, or he must actual- 
ly turn him out of possession. When a disseizor claims to be seized by his 
entry and occupation, his seizin cannot extend farther than his actual exclu-^ 
sive occupation; for no farther can the party seized be considered as ousted: 
for the acts of a wrongdoer must be construed strictly, when he claims a ben-* 
efit from his own wrong. 

Let us now consider the evidence, as applicable to these principles. The 
demandants proved a title to the tenements demanded, and a seizin in 1769. 
This seizin must be presumed to be continued until they were disseized, as 
they continued to claim title to the land. James Springer entered on the 
front lot numbered thirty two in 1775. He continued in the occupation of 
that lot, improving and fencing a part and living on it until he died» having 
in the year he entered, caused it to be run round by a surveyor, and trees 
marked on the lines. This land is not demanded. But the northerly half 
of lot numbered thirty two on the second range is demanded. And it ap- 
pears that when he surveyed the front lot in 1775, he at the same time caus- 
ed the demanded premises to be run round by the surveyor and the lines 
marked. There is no evidence that he ever fenced any part of the land de- 
manded until 1792, which is within the thirty years, or exercised any act of 
ownership on it, except that he sometimes cut the grass on a small meadow 
which was part of it. Having fenced a part in 1792, he conveyed tlie prem- 
ises to the tenant, who entered and has occupied the same under his deed ev- 
er since. 

On considering the evidence we are all satisfied that the demandants were 
not disseized until 1792, by the entry of the tenant; that tho running round 
the land by a surveyor, and marking the lines, by the direction of one who 
claims no title to the land, is not such an exclusive occupation of the land, 
as can amount to an ouster or disseizin of the demandants. Neither can the 
occasional cutting of the grass on the meadow by Springer, who does not 
appear to have claimed the land, amount to a disseizin. 

To constitute a disseizin of the owner of uncultivated lands by the entry 
and occupation of a party not claiming title to the land, the occupation must 
be of that nature and notoriety, that the owner may be presumed to' know, 
that there is a possession of the land adverse to his title; otherwise a man 
may be disseised without his knowledge, and the statute pf limitations may 
run against him, while he has no ground to believe that his seizin has been 
interrupted. 

As the tenant set up no title prior to 1792, but relied entirely on the stat- 
ute as a bar, and as it appears to us, from the facts reported, that the deman- 
dants were seized within thirty years next before the teste of their writ, we 
are of opinion that the conclusion made by the jury from the evidence in 
the cause was legal, and that their verdict must stand. 

Let judgment be entered according to the verdict. 
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123. 

The Proprietors of the Kennebec Purchasb v. Abnbr BorrroK, Jimes 
BouLTON, James Savage, Savage Boulton% James Gating, John 
Ward, jun. Samuel Ward, William Ward^JJeremiah Robinson 
AND John Hammond, 4 R. 419. 

In treapass quare elausum frtgit against several, where the evidence was of three dis- 
tinct trespasses, each of which was committed jointly by some of the defendants 
only^ (ail of them being on the close at the same time,) part of them were defaulted, 
apd part pleaded not guilty; the damages for each trespass were rightly assessed joint-& 
ly against those who jointly committed it ; and the damages against the several tres- 
passers were rightly assessed severally. 

In such case, costs are to be taxed jointly against all the defendants. 

The three Boultons, with Savage and Gating, were defaulted ; the other 
five defendants pleaded severally the general issue, which was joined hy the 
plaintiffs. 

A jury was impannelled before the Chief Justice at the sittings aAer the" 
last May term in this county, as well to assess the damages against the live 
defendants who had been defaulted, as to try the several issues. 

Upon the trial there was evidence that all the defendants were at the same 
time on the plaintiff's close, cutting down their trees, and uiaking them into 
shingles, which they carried away. But it appeared, that the five defendants 
who were defaulted, formed a company by themselves, and cut down the 
trees, and made and carried away the shingles, for their own use, unconnect- 
ed with any. of the other defendants. It also appeared that the three Wards 
and Robinson, formed another company by Uiemselves, and the trees they 
cut down, and the shingles they made and carried away, were for their own 
use, unconnected with any of the other defendants. And it also appeared 
that Hammond was ^sociated with a third party, he only of that party be- 
ing sued, which thifd party cut down trees, and made and carried away their 
shingles for their own use, unconnected with any other of the defendants. 

On this avidence a question was made at the trial, in what manner the 
damages ought to be assessed. The Chief Justice directed the jury, Uiat if 
they were satisfied that all the defendants, who had pleaded were guilty, 
they might assess joint damages against the five defendants, who were de« 
faulted, according to the injury they had done the plaintiffs; that they might 
assess joint damages also against the three Wards and Robinson, estimating 
the damages according to the injury the plaintifi*'8 had received from them; 
and that they might assess several damages against Hammond, measuring 
them by the same rule. The jury found the defendants guilty, who bad 
pleaded not guilty, and assessed the damages against all the defendants,- ac- 
cording to the direction given them by the judge. 

The defendants, who had pleaded, moved for a new trial on account of 
this direction, to obtain the opiuion of the whole court as to the rule of as- 
sessing damages in this case. 

The plaintiffs. also, if the verdict should not be set aside, moved the court 
to direct the clerk in what manner he should tax the costs. 

The action' stood continued for advisement until this term, when 

Parsons, C. J. observed, that the five judges had conferred together up- 
on his report, and upon consideration were all of opinion, that the damages 
were rightly assessed by the jury. 

The law upon this subject seems to be well settled. When the trespass is 
found by the jury to be committed severally by the defendants,who plead sever- 
ally, the damages ought to be severed; but if the trespass be joint, the damages 
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must be jointly assessed, although the defendants plead screrally; • 11 Co. 5 b. 
Heydon's case. In the case at bar,it appears from the report of tlic jadge, and 
from the verdict, that there were tbreo distinct . trespasses charged in the 
declaration, but that each trespass was jointly committed by some of the 
defendants only. The damages for each trespass were rightly assessed joint- 
ly against those of the defendants, who jointly committed it; and aJso tite 
damoges for the several trespasses were very properly severally assessed. 

Judgment must be rendered according to the verdict. 

As to the costs in this case, the plaintiff is entitled to full costs, to be tax- 
ed jointly against all the defendants; for those, who are defaulted, have by 
their default confessed the trespass, and the others have been found guilty 
by the jury. The forms of entry in 2 Towns. Judgm. 234. pi. 19, 235, pi. 
22, and 2 Litt. £nt. 513, Fovargne v. Hampson & £lam, are in point. The 
reason is, that the costs of suit are an entire thing, for the pa}ment of which, 
each of the defendants, who is guilty, is responsible, 

124. 

Wood v. The Inhabitants op Waterville, 4 R. 422. 

* A furv^jor of highways mAy recover against his town damages happening to him 
through a defect in the highways within his own district, onless the defect arises fVoni 
the sarveyar's own neglect. 

Parsons, C. J. The plaintiff's action is grounded on the statute of 1786. 
c 81. s. 7. which provides that any person injured in his person or property 
through any defect in any highway, causeway or bridge, may recover of those 
who are obliged to repair them, in case they had reasonable notice of the 
defect, double the damages sustained by the injury. On the triaU the defen- 
dants offered to give in evidence, that the plaintiff was the surveyor of the 
defective way in Waterville. Tills evidence was rejected^ and for this cause 
the defendants move fur a new trial. 

From an examination of the act, it is manifest that the principle, on which 
damages are given, is that the town have neglected to cause repairs to be 
made agreeable to the duty enjoined upon them by law, for the accommo^a*- 
tion of all persons having occasion to use the highways; and (hat the party 
irjurod is in no fault. For it cannot be presumed that the act intended to 
provide a remedy for damages sustained by any man through his own wrong. 

The first section provides that all highways shall be repaired at the expenee 
of the town, in which they are located, by surveyors of lughways to be cho- 
«en by the town; who are, by the second section, to have their respectbre 
limits assigned by the selectmen. • As this duty is enjoined on the surveyors, 
«o the means of performing it are provided. For by the third section tbc 
town is directed to r^iise as much money, a? it shall judge necessary, to be 
•expended in labour and materials under the direction of the surveyors. And 
hy the eighth section, if the town neglect to raise any money for this j>ur|x>se, 
each surveyor may assess a sufficient sum on the inhabitants within his dis- 
trict, to be expended in repairs under bis direction. And to compel the sur- 
veyor to the faithful performance of his duty, the eleventh section provides 
that he shall refund to the town any fine imposed on it for the defect of the 
highways within his district, which he ought to have repaired. 

From this view of the act, it is clear that the surveyors are bound to re- 
pair the highways, but at the expense of the town. And if the town bad 
raised sufficient money, or if it was in the power of the surveyor to a«sesfl 
sufficient, and the ways have not been repaired through his neglect of duty, 
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and hj that neglect a defect has existed from which he has sustained dam- 
age, it would be a very unreasonable construction of the act, to enable him 
to recover double damages of the town; as it would reward him for his own 
faulty niisconduct. 

We are therefore satisfied that the evidence offered ought to have been 
admitted; but it is our opinion that .it would not have been conclusive. If 
the piaiotiff had neglected to spend the money raised by the town, or if the 
town bad refused to raise any money, and the plaintiff had neglected to as- 
sess and expend a sufficient sum, he ought to be barred of his action. 

' But if the town had raised a sum that was insufficient, whether the sur- 
veyor could or not in that case assess any further sum, or could employ the 
rtrhabitaots within his district to labor further in completing the repairs at 
the expense of the town, without the assent of the major part of the select- 
men, it is not now necessary to decide. And if it should appear that in this 
case an insufficient sum was raised by the town, which had been all expend- 
ed in labor and materials, and that the major part of the selectmen had re- 
fused their assent to the plaintiff^s further employing the inhabitants within 
bis district to complete the repairs at the expence of the town, whether the 
plaintiff, he being a surveyor, shall be considered as in no fault, may be here- 
after determined. 

Let the verdict be set aside, and a new trial be granted, that the jury may 
have all the testimony necessary to find a verdict on the true merits of the 
eause. 

12£. 

Pitts v. Waugh & Greeley, 4 R. 424. 

The law merchent respecting dormant partners does not extend to speculations in land* 

Parsons, C. J. The phintiff *s action is against the defendants on a note 
made and signed by Waugh, one of the defendants. As the note does not 
purport to be signed by Waugh and Greeley, nor by Waugh for himself and 
Greeley, the plaintiff must contend that Greeley is answerable as a dormant 
partner vith Waugh; and the plaintiff offered to give evidence that they 
were partners in trade,. negotiating together particularly in the purchase and 
sale of lands for their mutual profit; and that Waugh signed this note on the 
partnership account, and for lands purchased for their joint benefit. This 
evidence being rejected, the plaintiff moves for a new trial. 

By the law merchant, a man may be answerable as a dormant partner, on 
a contract made by the partnership, of which he is in fact a member. But 
this law is confined to trade and commerce, and does not extend to specula- 
tions in the purchase and sale of lands. When lands are sold, no man, as a 
dormant partner,, can claim any part of the lands by virtue of any convey- 
ance, to which he is not, on the face of it, a party. If the nominal purchas- 
er choose to hold the lands, the party who advanced the money, if not nam- 
ed as a grantee,, can have no title to the land, whatsoever remedy he may 
have against him to whom the land was conveyed. He cannot therefore be 
holden to the vendor for the payment of any part of the consideration, un- 
less he has agreed to be liable. 

In this there was no evidence offered, that the land was conveyed by the 
plaintiff to Waugh and Greeley, or that Greeley in any manner authorised 
Waugh to bind him to the payment of of this note; or that the plaintiff sold 
the land on Greeley's credit, or kpew that he had any interest in the pur- 
chase; nor was there any evidence offered^ that Greeley knew of the pur- 
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chiise^or did or could derive any benefit from it This is decisive; for by 
the law merchant a man is holdcn a dormant partner, who is not known 
in the iiartnership, because he is interested in the profits of the trade; and 
as the conveyance was made to Waugh, Greeley can derive no benefit 
from it 

However, to prevent mistakes, we repeat that the law merchant does not 
extend to speculations in land. And by the statute of frauds no man is 
chargeable on any contract concerning the sale of lands, but on some mem* 
orandun in writing, signed by himself, or by hts agents lawfully authorised. 
In this cabe, there is no color for considering Waugh as an authorised agent 
of Greeley within the statute. 

Upon every view of the case, the evidence was properly rejected ; and a 
new trial cannot be granted. 

Let judgment be entered according to the verdict. 

126. 

BoUTBLLB, QUI TAM, &,C. V. N0URSE9 4 Rcp. 4dl. 

Where a statute imposes a penalty for taking fish, and gives an action of debt ^iit lam 
for its recovery, if several join in taking the same fish, a recovery and satidfkction 
against one of the offenders is a good bar to an action brought against the others. 

Parsoxs, C. J. This action is debt qui tarn on the fourth section of the 
statute of 1797. c. 70, against the defendant for taking in Scbasticook river 
seven thousand two hundretl alewives. The defendant pleads that he is not 
guilty, but with one Jedediah Morrill;, and that the plaintifF had formerly 
impleaded the said Morrill for the same offence, had recovered judgment, 
and that judgment has been datislied. To this bar there is no demurrer and 
joinder. 

As the statute imposes a penalty for every alewive taken, to be paid by the 
offender, we are satisfied that but one penalty can be recovered for taking 
the same fish. 

Although debt qui tarn lies to recover the penalty, yet the debt arises 
from a trespass, which in its nature is several, as well as joint. The action 
may, therefore, be sued against one or more of the joint offenders. But 
the plaintiff can have but one satisfaction. It appears from the bar, which 
is confessed by the demurrer, that the plaintiff has already received from 
Morrill a satisfaction for the penalty incurred by taking the same fi^h men- 
.tioned in his declaration. He cannot, therefore, recover a double satisfac- 
tion by maintaining the present action against Nourse. 

If several persons were fishing at the same time, each with his own net, 
and on his own separate account, they would be separately liable to the pen- 
alty,each one for the fish he caught, although they might afterwards agree to 
throw all the fish into one stock. But that is not the present case. 

The plea in bar, appears to us to be good, and the defendant must have 
judgment. 

127. 

White v. Dl^'GLEY, 4 R. 433. 

A creditor gives his delttor a licence for two years, and in the letter of licence cove- 
nants, that he will not sac, &c. and that if he shall sue, the debtor shall be discharg- 
ed of- his debt; notwithstanding which, he sues within the two year?, and the debtor 
pleads the letter of licence in bar and has judgment; ho cannot afterwards maintain 
an action against the creditor on the covenant. 
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No action ii«8 for damafes sottained bj being Mied'iii a^tU aetion, tmlaff mch an ae» 
tioa was malicious and without probabU cauie. 

The opion of the court was delivered by 

_Tarso>-s, C. J. We are satisfied that the action cannot be maintained. 
TncYorfeiture of (hedebt isf not m the nature of a penalty, bqt a liquidation 
oftfi)^ damages/to be paid-in case of a breach ,of: the cpvenanti on the part 
o'f Ihfe ereditor. The parties have noade their contract, aad wq have no au- 
thority to atter it, or to niake another for them in its stead. 

No action, by the common taw, lies for damages sustained by suing a civ- 
il a61ibh,'trhen (he plaintiff* fails; unless it be alleged and shown to be mali- 
cious, and without probable cause. 
. Defendant's plea good 

128. 

LiVERMORE V. BoSWELLi 4 R. 437. 

*fho defendant moyed in arrest of judgment, 

1. Because it cIoqs not appear by the plaiDtiflT's declaration, from what court the axe* 

cation- therein set fotlh issued, nor to what court the same was returnable. 
1L Beeauce it does not appear from aaid declaration, how much Was levied and colfoet* 

ed by force of said execution. 
& Because it appears by the plaintiff's writ, that the same was never legally served oa 

the said Bos well, the coroner's return bearing dale the 26th of November, 1806, and 

the writ bearing date tti^jSSih of December, 1806« 

PAitsbxs, C. J. ff the first objection had been tak^n upon demurrer it 
might have preraifed, but it is cured by a verdict; for the jury could not 
have donvieted the defendant, under a less regular execution, in due form, 
and issiied by a court having jurisdiction, and not then returnable, had been 
given to them in evidence. The declaration states the parties to, and the 
date of the iexecutidn, so that a judgment in tbis action, may be pleaded in 
bar to another action, for the same extortion, averring the identity of the 
judgment ami execolion. 

The second objection is, that there is no allegation of the sum levied and 
collected by force of the execution. It is alleged^ that for levying and col- 
fecting fiflecn dollars, ^be dejfendant received four dollars : and that the fees 
received were greater tbati are allowed by law for poundage and travel, 
which is certain enough. For it is not necessary to set forth the whole tran* 
saction in (his case, as in usury, where the illegal contract must be precise- 
ly set forth and proved. 

The third objection go^s to the service of the original writ in this action* 
But this is matter in abatement, which is waived by the defendant's appear- 
ing and pleading the general issue. . 

Let judgment be entered according to the verdict* 

129. 

TwjllIBLT T. HfiNLt, 4 R. 441. 

PARsoNSrC. J. Tbis action comes before the court upon exceptiont 
filed by the demandant^ because the judge rejecte4 one John Borland at a 
witness. . . ' 

BoriandtclaiiBHig to be seised of 4lie kiid demanded, on the first day of 
January 1^76^ bj bhrdeed of that date, conveyed it to the demandant, iritli 

23 
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ft'^eoTenafit'tlMit he had fiilt poiv«rf good right, and lawful authoritj to seH 
the land, and a further covenant of warranty against all persons daimni^ 
under him* 

Twamblj brings thrs suit, coantfng on fiis own seizin against Ifenlj, who 
did not efaim under Borland; and to prove Ris title, offers Bbrlanit aea wH* 
nesiy wfo h excepted to» as Being mieresfetf hf reascB of his covemuitiw 
The demaiidvfit rnsisted, that he was not interested^ because le ceuld not 
be answerable on warranty, the fenanf not claiming under bin; aad ^t his 
covenant, that he hud good nght to sell the land to the deroandnnt, was 
controlled by the covenant of special warranty. But the jiidge did' not ad* 
mrt Bortarnd^. 

The two cevenanfo iii the deed^are perfectly consistent ; the first amoqal- 
mg fo a cavenntA that the lands should pass by the conveyance. And tits 
covenant b not broken, if Borland was in fact seiased, either by wrong, or 
by defeasible title. The covenant of warranty cannot be broken, but by an 
eviction or ouster, by some title paramount to the grantor's and thb latter 
covenant does not control the former one: 

The witness was offered ** to prove the title" of his grantee. From tiKft 
general expression we must conclude that he was offered to prove ibe seian 
of his grantee^ claiming under his deed« Now what interest had Borland 
ki.the event of this suit? If his covenant was brokes, it mast have been 
broken presently af)cr it was made. And whether it was or was not broken^ 
cannot depend on the event of this suit ; neither is the verdict lA thiB causes- 
evidence in an action brought against him by his grantee for the breach of 
this covenant. If the demandant recover, still if Borland had no right to 
convey, he is answerable to the demandant m action of ceveBant broken^ 
and cannot defend blmselC by this verdict.* T£ the demaRdant faily^ and h« 
sue the witness for the breach of this covenant^ the plaintiff eaioi^t give this 
verdict in evidence to maintain his action. 

That the witness will testify under a strong bias^may be admitted, and of 
this the jury will consider; but not under a stronger bias, than he would, if 
he had conveyed without covenants. And in the case of Bushby t. Green^ 
8late, the person, who had sold the inheritance, without any covenant for 
good title or warranty was allowed to be a witness to' prove the title of the 
vendee. In the case at bar, there is no covenant that the grantee shall have 
a good, title, nor any warranty against the tenant. The witness ougbl to 
h%ve ^een admitted;, and his credit Ujft with the jury. New trial grani^ 

130. 
Rf ^xfiRAN V* Browk, 4 R. 449. 

ThQ tenant in defence of the action, having prayip'd in aid the title of Timothy Manfy> 
uuder whom he claims the premises; as his tenant, the counsef for the tenant, lo thow 
the demandant ought not to have judgment, except as in an action upon a mortgage, 
offered to read in evidence an agreement in writing, signed bj the demandant, and 
bearing even date with the deed aforesaid, in the following terms, vii; '^Thomnston, 
May 26, 1800, T, Edward Kelleran, the subscriber, having purchased of Timothy 
Manly, a lot of land lying in said Thomaston, containing 50 acres, (being the lot, 
which the said Manly purchased of Ebenezer BIy,) for which I have received a war. 
ranty deed ; but if the said Manly shall repay mo the sum oi |400, with the lawful 
interest on the same, in ohe year from the date thereof^ I will then reconvey the 
said' let of land to him. Edward KsLlfaAS ;^^ and also offered to prove to the jtny 
that the tenant Brown, at the time of the commencement of this action, and for a 
long time bef«r« was, and ovSr sinos has been, tenant at will of the premisM de« 
manded, under the said Timothy Manly, tbo aid of whose title is prayed in this 
tion. 
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PjiMON« C J. The ^emandaat has sued a writ «f entry, io recorer hn 
Mixiii of the landfl demanded in hte writ and count. The tenant pleads tin 
Seseml issue, and to maintain the issue on his part, ofllers to give in evidence 
that he ts tonaat at wili to one Timothy Manly; and tbat Manly convef ed 
the laads demanded to KeUeran, ia raertgage. To prove that the convey- 
ance was a mortgage, he o'ffered to read in ewdence, a contract in writing, 
under the tdemandaat^s haad, of»the following tenor: (Here his^henor read 
the agre«me«t tbefore recited.) But the judge rejected the evideooe^hit te 
was tenant at will, and refused to let this contract be read to ^e jury. 

As the demaadamt, in his writ, iiad demanded a freehold of the tenant, be 
by pleading die general issue, had admitted on record, that he was the tenant 
of tbefpfebokl. He was, therefore, estopped -from proving, that he. haddiot 
the freehold, but was a tenant at will. 

As to Che effect of the written contract, if it be afi-rnstrament ofdefeaf" 
anoe, at common law, of the conveyance made by Manly to the demandant, 
the tenant ought have read it in evidence, to show that the demandant was 
entided on^ toibe conditional judgment, as ia a suit to foreclose a mortr 
gage. 

•In chaacery, whenever It appears, from written evidence, that land is con- 
veyed as a pledge to secure the payment of money, the conveyance will be 
treated as a mortgage, in whatever form the land was pledged. And if we had 
all the equity powers of a court of chancery, I should be satisfied tfaatibe 
conveyattce, in this case, witli the written 'contract of roconveyaoee,'would 
be deemed in equity a mortgage, and the grantee ^ould beaHowed to re- 



Uiat the ei^nity ^owen of this -couift are-iderived from statute, and are ex- 
tvemely limited. We can relieve mortgagors only in cases, where, the lands 
are granted on condition, by force of any deed of nK»rtgage, or bargaia and 
eate with defeasance, (f^dc statates 17«5, c 22— 17»8, c. ^7.) Now a de- 
feasance of anf instrument of conveyance must be of as hi^ a nature as 
the conveyance, must be executed at the same time, and it is to be consider- 
ed as a part of it; so that the conveyance and defeasance must be taken to- 
gether, and considered as parts of one contract. If, therefore, the conveys 
anee is by deed, the defeasance Hwst be by deed. In this <case, the ccmGey- 
aace by Manly to Kelleran, was by deed, and the agreement bySellenHH 
was merely by a simple contract; and however >it might in equity have 
the e£eot af a defeasance, at iaw it is not a defeasance- of the deed to.Kei- 
leran. 

The caunsel for^he tenant referred lo the statute of 1602, c. 33, which 
provides that no convey anee of any land, unless for a term less than seven 
years, shall be delsated or incambsrcd by any bond or other deed, or instru- 
Btent of defeasance, unless they are registered. This provision cannot avail 
to enlarge our jurisdiction, which was not within the purview of the act. 
What shaft be deemed an instrument of defeasance must still be determined 
upon the principles of the common law. The written contract of Kelleraq, 
not under his seal, was in our opinion, properly rejected as evidence^ 

Judgment according to verdict. 

13L 

WORTHBN, BT AL. V. StEVXNS, 4 R. 448. 

Whsr* dsraandi made by one party only, are Mibinitted to arbitrators, if they award a 
sum in favor of the party, on whom the demand is made, no remedy liei on luch 
award. 



180 June Tbrm^Liitcolv, 1808. 

pARsoNSy 0. J. The plainfifif have declared in case on a submission to 
arbitrators of dirers lawstiitsy actionsy controversies, quarrels and dispotcBi 
then pending between them and the defendant in the court of common pleit^, 
and on mutual promises, that the award should be delivered to one Jonathan 
Greeley, esq.^ that judgment thereon should be final, . and that the parties 
would abide by and perform the award. The plaintifis further, al^ 
lege that the arbitrators, pursuant ta the submission, awarded that the de* 
fendant pay the plaintiff HfiS 79, and deliver a cow to one of the platnfifi, 
and pay costs of reference in full of the two actions submitted ; that th« 
award was left with Greeley, but that the defendant had refused to pay* the 
plainti£ii the money awarded. 

To prove this declaration, a paper was offered in evidence, in which is re» 
cited, that the defendant had commenced an action «of trespass against the 
plaintiffs, and also another action against one ef the piaintifis, which had 
been entered ia the court of common pleas; but this reeital is not -signed by 
the defendant. Then follows 'an agreement of all the ])arties to subarit those' 
two actions, that the report shall be made to Greeley, and judgment thcfeoo 
be final. This paper the judge rejected as irrelevant. 

It is not very easy to determine, what the parties intended by their agree- 
ment It resembles in most respects a reference acknowledged- before a 
justice of the peace, pursuant to the statute of 1786. c. 21. But the de- 
mand made by Stevens is not signed by him; and the report is not to be 
made to the court of common pleas, but to a justice. Probably the parties 
intended a new kind of submission, and on the award the justice wasno en- 
ter judgment and issue execution,' This being found against law, the plainh 
tifi& are now attempting to enforce the award by an action at law, upoaan 
implied contract to perform it. 

It is a general rule, that when the partias have made an express contract, 
the law will not imply a contract. How iht this rule will apply, when the 
express contraot is of such a nature, that no remedy will lie for a breach 
of it, when at the same time there is a sufficient consideration to support an' 
implied contract, may bej a question. But in this case it is not necessary to 
determine it. 

It is manifest that nothing was intended to be submitted; b«it two actions 
commenced by the defendant. No demands of the [rfaintifi! againM him, 
were submitted, unless perhaps a claim for costs in those actions. Yet the 
referees awarded, that the plaintiffs should recover of the defendant a sunt 
of money, and that one of the plaintiffs should recover of hirn a cow. The 
arbitrators have exceeded their powers, and the award is not warranted by 
the submission. The evidence offered of the submission was propetly re-^ 
jected, as having no tendency in law to aupport the plaintiff *s ac<iun. 

Judgment according tu verdict, 

■ V 

132. 
Dole v. Weeks, 4 R. 451. 

The declaration was, ** in a pica of the case, for that at, &c. on, &c. the said Week% 
by his note in writing, of that date, by him subscribed, for value received, promised 
one J. K. K. to pay to him or bearer, $75, payable nn, &e. And the plaintiff is the 
bearer of said note: Yet, though oflcn requested, the said Wer'lis has not paid said 
turn, but refuses to do it. To the damage, &c. 

To this declaration the defendant demurred generally, and tiie plaintiff joined in de- 
murrer. 



p£a Curiam. The decIara.tion is certainly not in the usual form^ it be 
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iog commpn to allege notice, whereby the defendant became liable^ and in 
eoflsideration thereof, promised, &e. 

On a genera] demurrer wo must presume the plaintiff to be the lawful 
bearer of the note. Where there is sufficient matter, substantially AlMgtd, 
to entitle the plaintiff to his action, the declaration will be good, on a gen* 
eral demurrer* On this ground, we shall support this declaration; but we 
wish pratctitioners would make it a rule to adhere to established forms in 
In their declarations and pleadings. They would saye mqch trouble to them- 
eelves aad tiie court. 

DedaralioB adjudged good. 

133. 

CoxMONweALTn t. Messenger, 4 R. 40^. 

Parsons, C. J. This prosecution was commenced before a justice of 
die jpeace against the defendant, upon the statute of 1791, c. 68, anil-on the 
additional statute of 1796, c.ttS, to recover a penalty therein provided* 

By the first statute, it is enacted thnt no person shall travel, or shall 
upon land or water, do any manner of labor, business or work, on tbeLord^s 
day. (works of necessity and charity excepted,) on a penalty not exceeding 
twenty shillings, nor less than ten shilling:}, for every offence ; and that the 
JLiord's day shall extend from the midnight preceding to the sunsettiog of 
that day. 

By the additional statute, theso panalties are raised so as not to be more 
than six dollars sixty six cents, nor less than four dollars ; and one moiety is 
given to the town in which the offences is committed, and the other to the 
informer, who may recover the same with costs before a justice ; or the pen- 
alties may be recovered for the use of the town, by presentment at the ses- 
sions, whose jurisxliction has been since transferred to the common f>leas. 

The defendant, to support his motion, contends that the complaint is insuf- 
ficient for the Commonwealth to have judgment. 

If the statutes had authorised a proceeding by information in any court of 
record for the recovery of the penalty, and the informntion had been drawq 
like this complaint, it is very clear that such information would have beeil 
bad. Because there is no allegation of the sum of money forfeited, nor of 
iiie share wiiich the informer claims. For an information resembles, no( 
only an indictment in the correct and technical description of the o&nce, 
but also an action qtd lavi, in which the informer must show the forfeiture 
and its appropriation,* or at least the proportion given him by the stt^ti|tet 
(Fiev. Westly, Hob. 24$.) 

But the remtedy pursued in this case is a summary proceeding before a 
justice, in which the court will see that the fact charged is strictly within the 
statute, and that the proceedjnirs are conf«jrmable to it. But a rigid adhe* 
rence to forms will not be required. (Rex v. Chandler, Snlk.STS.) 

The substantial part of the complaint is the description of the offence. 
And the coniplaint charges that the defendant did, &c. This we consider 
as a sufficient description of an offence' against the first section of the first 
statute, although 'there are words of surplussage) which had better been 
omitted ; but they do not render the charge uncertain or incomplete. 

There are several objectitms made to the form of the complaint. 

There is no C(»nclusion against the form of the statutes in such case provi* 
dcd. The conclusion is ''against the statutes enacted for the chiQ observa- 
tion of the Lord*s day/' Upon examining the titles of the sevenil statutes^ 
we are satisfied that the conclusion in the complaint, though not technically 
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formal, ifl sufficientlj certain, as Ihe defendant muat at certainly know the 
offence, with which he is charged, and the statutes he is alleged to have bro- 
keB« as if the conclusion had been in the usual form. 

Another exception is, that the complaint does not eel forth on what part 
of the Lord's day the work or labor was done. It appears that the statute 
has defined the time which is intended to be considered as the Lord's day. 
It ts, iherelbre, regular to allege the fact on the Lord's day generally, and if 
by the testimony, it was proved to have been done at any time not therein 
considered as the Lord's day, the defendant must have- been acquitted^ 

The exception which has he most weight is, that the oompkinant neither 
shows on whose behalf he complains, nor what the defendant has forfeited 
by the of&nce, nor consequently how the statute has appropriated the for- 
feiture. 

To an information gut tarn at .common kw, this exception would be fatal. 
But some indulgence is due to these summary proceedings. In looking into 
the entries, the precedents of convictions are found liable to the same ex- 
ceptioqpi There are four in Tremayne's Pleas of the Crown, p. 32€— 990, 
and some in Wentworth's System of Pleadings, vol. 6, p. 14 — ^19. lliere 
is a form equally exceptionable in 1 Burr. 1&, Rex v. Jarvis, and another 
in the same book, p. €09, Rex v. Little. The fbrmer was on the game laws, 
and the latter on the statutes against hawkers and pedlars. Both were re- 
moved by the defendants, and in neither was this exception taken. For if 
the offence be correctly described by an informer, the justice, or on appeal, 
the sessions, and now the common pleas, is competent to decide an infer- 
ence purely legal, as what is the forfeiture incurred, and what is its appro- 
priation. Upon the authority of these precedents, it is our opinion that the 
judgment ought not to be arrested for this exception. 

But the defendant, as a further ground for his motion, Ims argued that this 
court has no appellate jurisdiction of this cause! And if it has not, certain- 
ly, we ought not to render judgment on this verdict, but fhould order the ap 
peal to be dismissed. 

The determination of this question must depend on the several statute 
relating to this subject. The jurisdiction, which the common pleas has of 
this cause, was vested in that court by the statute of 1809, c. J&4. By the 
third section of this act, the common pleas are to exercise and perform all 
Ihe powers, authorities and duties. of the court of sessions, with certain ex- 
ceptions which do not include its criminal jurisdiction. And, although in 
this statute no appeal is given from the stmtence of the common fileas in 
crimmal suits, yet by a fair construction, that court must hold the original and 
appellate criminal jurisdiction of the sessions under the same modifications 
and limitations, with which it was exercised by the sessions ; and if, in this 
case, had the sentence been given by the sessions, we shoulcf have sustained 
the appeal, the present appeal from the sentence of the common pleas ought 
to be sustained. And as the statutes of the Commonwealth, erecting courts 
and defining their jurisdiction, are a revision of the provincial acts enacted 
for the same purposes, it may be useful to take a view of the ancient sta- 
tutes. 

By the provincial statute of J 1 Will. 3, c. 1, the court of sessions was 
erected, its jurisdiction defined, and an appeal given to the superior court, 
then the supreme judicial court of the province, from any sentence in a 
rnatter originally heard and tried in the sessions. And an appellate juris- 
dictiori from the sentence of a justice of the peace is also given to the ses- 
sions, in which court the order or sentence was to be final. These provi- 
sions were continued in force until after the ratification of our constitutior»> 
and until their subsequent sevision ; the style of the courts being changed 
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on the declaration of independence, as they were no longer the courts of 
the Ittiff of Great Britain. It is therefore very clear that such was the pol- 
icy or the law, that neither thiff court, nor its predecessor, the superior court, 
possessed any appellate jurisdiction oyer the sessions, except in matters 
there originaHy heard and tried, for a period of more than eighty years. 

By ezaminiiig the statutes now in force respecting these su^ifots, it ap- . 
pears that this court was erected by the statute of 1782, c. 9, which giTe^|^>«;PF. 
this ck>urt jurisdiction of all suits, civil and criminal, regularlj^ brought,^- '4 
fore it by appeal or otherwise. ' " - 

By the 14tb chapter of the same staltUe^he sessions was erected, with 
power to hear and determine all matters i^l&tive to the conservation of the 
peace, and the punishment of such offences as are cognizable by it at the 
common law, or by acts of the legislature. By this act^original jurisdiction in 
criminal matters is given to it, but not any power to correct the proceedings 
of justices by receiving appeals from their sentences; its appellate and its 
civil jurisdiction being derived from other statutes. And the third section 
giving this court appellate jurisdiction from its sentences in criminal matters, 
must necessarily be confined to cases, of which that court was by the Qrat 
section vested with jurisdiction. 

An appellate jurisdiction from the sentence of a justice) was not given to 
the sessions by any act passed after the revolution until the l6th of March, 
1784, when the statute of 1783. c. dl . was passed, about two years afler the 
erection of the sessions. This court of sessions, before the passing of this 
last act, in fact exercised appellate jurisdiction frem the sentences of jus- 
tices; and also a variety of civil jurisdictions, by virtue of provincial acts 
then in force « Its civil jurisdiction embraced highways and other matters* 
Its appellate jurisdiction from the sentences of justices in criminal matters, 
was founded on the fifth section of the provincial act of 11 Will. 3. c. 1. 
which section wtis not revised or repealed until March, 1784. And the ap- 
pellate jurisdiction ilerited to the sessions from that section was by the ex- 
press terms of it to be final. 

We are therefore satisfied that this court had no appellate jurisdiction 
from the sentences of the sessions in criminal matters, not originally heard 
and tried in that court before the statute of 1783. c. dl . And ia our opin- 
ion this last statute does not give us this jurisdiction. The third section 
gives the sessions on appellate jurisdiction from the sentence of a justice in 
crimTnal matters, nnd regulates the manner, in which this jurisdiction maybe 
exercised, when the appellant shall endeavour to defeat it by refusing to en- 
ter or prosecute his appeal. And it is true that there is no provision, as in 
the provincial statute of 1 1 Will. 3. c. 1 . that the judgment of the sessions 
shall be final. 

Hence it has been argued that the sessions now had appellate jurisdiction 
in this case, not by that provincial statute, but by the statute of 1783; that 
this statute does not direct that this jurisdiction shall be final; and as in the 
statute erecting the sessions an appeal is given from all sentences, therefore 
an appeal in this case now lies from the common pleas, the substitute for the 
session?. 

'>^ As an appeal is given in all cases within the original jurisdiction of the 
sessions, we will allow that if new cases are added to its original jurisdic- 
tion, an appeal will lie in such new cases; and if an appeal had been given 
in all cases within the appellate jurisdiction of the sessions, and'afterwards its 
appellate jurisdiction is extended to new cases, an appeal will lie in those 
new cases, because it Would be a reasonable presumption that the legisla- 
ture did not intend that its jurisdiction should in any case be finaL 

* But we are satisfied thai where the appellate jurisdiction is final, if it 
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'Iftbpuld be afterwards extended to new caseSf of these cases also will its ju* 
risdiction be final, unless a different provision be made by la w^not withsUnjing 
its original juriscliction may not be final. And afirUpri when a re 
statute shall give it an appellate jurisdiction of Uie same causes, of whi 
by a former statute it had final appellate jurisdiction. And this distJ|ictioa 
results fro|v4he manifest intent of the legislature, tliat ihe eKe^pipB of its 
(uiflind jurisdiction may be controlled on appeal; but that the exercise of 
^sCkJn^bdietion in correcting the errors of infeiior magistrates should be final. 
- We' do not therefore admit the conclusion from the argument^ because when 
the last statute was made, all ihe appellate jurisdiction of the sessions was 
then final. 

As a further reason we observe, that any jurisdiction rested iq any court 
must be presumed to be uncontrolabic by appeal, Unless the presumption is 
repelled by some legal provision. For a right to appeal is a privilege grant* 
ed to an aggrieved party» which docs not involve in it a right further to appeal 
from the court, to which he has applied for relief from an inferior jurisdiction. 

it has been further argued lliat the legislature^ in giving the common pleas 
appellate jurisdiction from the judgment of ajustice in civil actions, express* 
1y provides that no further appeal shall lie; (Stat. 1783, c. 42. s. 6.) but aS 
no such provision Is subjoined to the act giving appellate jurisdiction to the 
sessions, that in the last case the legislature intended to give an appeal alter 
an appeal. ^ . 

What eflcct difierent expressions in two statt?tes on new subjects woulil 
have, cannot be generally determined, as it must depend on the nature of 
the expressions and of the subjects of the statutes. But in comparing our 
revised statutes with the provincial ac^s which were the objects of revisiouy 
it is manifest that they proceeded from difierent pens. In some a precision 
of language is introduced, not in the former acts, to prevent doubts whicb 
never existed in practice, and this has created doubts in other. statu tesdesti' 
tute of such precision. To illustrate thi^ observation, n easfe may be men- 
tioned, which has been decided in this court. The provincial statutes grant- 
ed to executors and administrators a right to prosecute or defend any per-* 
sonal action, where the testator or intestate died pending the suit. In prac-*^ 
tice this right was confined to actions, in which the causes of action surviv- 
ed, and there were no doubts. The revising statutes expressly limited this 
right to personal actions, in which the causes .of action survived. After 
wards was passed the statute of 1788. c. 47. which authorised executors 
and administrators to prosecute or defend a review of any personal action 
(without expressing any limitation) if the testator or intestate died pending 
the writ of review. And in the case of Thayer, plaintiff in review and orig- 
inal defendant, v. Bond, administrator of Dudley, (3 Mass. R. 29G,) in which 
Dudley had recovered judgment in an action for a tort, and died pending 
the review, the original defendant insisted, that by this statute he could com- 
pel the administrator to enter the lists, and again try the cause of his intes- 
tate. But the court, confining by construction the provision to personal 
actions, the causes of vvhich survived, abated the writ of review. 

In the present case it may be remarked, that the statute of 9 Will. 3. c. 2.. 
which gave justices civil jurisdiction in matters of small value, gave an ap- 
peal to the next inferior court, where the cause was to receive a final deter- 
mination. An appellate jurisdiction from a justice of the peace in civil ac- 
tions is also recognized by thestatute of 1 1 VVill. 3. c. 2. Two years after- 
wards the statute of 13 Will. 3. c. 15. was passed, which gave an appellate 
jurisdiction to the superor court from all judgments of the inferior court, 
without making any exception whatever. Thus by the letter of this last 
statute an appeal lay to the superior court in actions^ of which the inferior 
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court had appellate jurisdiction. But in practice no appeal in euch actions 
was allowed from the inferior court; and there was in fact no doubt about 
the construction. But in the revised statute, by an unnecessary precision, 
the appeal after an appeal was expressly prohibited. This prohibition was 
unnecessary, and introduced ex majon cautela; ahd no inference ought to 
be made to aflect the construction of the statute of 1783. c. 51. 

Upon the whole it is our opinion that, by a reasonable construction of the 
several statutes, provincial and republican, relating to this subject, this court 
has no appellate jurisdiction of this cause. This opinion does not overturn 
any existing practice, for this is the first attempt, that is recollected, to der 
feat the appellate jurisdrction formerly vested in the sessions, and now in th^ 
common pleas, by claiming a fqither appeal to this court. And it gives ua 
much satisfaction that by this construction the present appellate jurisdiction 
of this court appears to be consonant to ancient usage, to a fair exposition 
of the acts of the legislature, and to principles of sound legal policy. 

Appeal dismissed. 

Note. After the opinion of the court was delivered, the Chief Justice 
observed to the Attorney General, that, the judgment of the court below be- 
ing by this decision in full force, he might, if he thought fit, tliere move to 
have the defendant's body brou^rht in to receive sentence. 

134. 
Melody, Plaintiff in Error^ r. Read, 4 R. 47i. 

1(1 a qui tarn, aciloo for the penalty inflictod by stat. 1788. c 65. for a recoafl, the d»«- 
fendant cannot give in evidence the illegality of the distress. 

The ovvner of a close is not obliged to fence but against cattle lawfully in the adjoin- 
ing ground: and if all his fence be insufficient, yet if cattle do not escape through 
the insufficient fence, but are turned in, he raay lawfully distrain them d&magt 
feasant. 

Parsons, C. J. after briefly reciting the declaration and pleadings in the 
original action, observed that on inspecting the record several questions 
arose. 

1 . Is it competent for the original defendant to show that the cattle were 
unlawfully distrained, to avoid the forfeiture? In an action of rescous of 
cattle distrMned, the defendant may at common law defend himself by show* 
ini? that the distress was without legal cause; because in that case the plainer 
tiff has the cattle unlawfully in his custody ^at the time of the rescous; (Co. 
Lit. 47. b. 160. b. 161. a.) For the same reason, if the distrainor should 
waive his writ of rescous, and sue an action of the case to recover his dam^ 
ages, the defendant may show the distress to be unlawful, for the plaintiff 
would have suffered no injury by the rescous. 

If the statute of 1788. c. 66. had created a forfeiture for a rescous, and 
had given an action of debt to recover it, without making any further pro- 
vision, the defendant might without doubt have pleaded in bar of the action, 
that the distress was unlawful. For if the plea had been true, be might le- 
gally retake his cattle from the custody of a trespasser. 

But by the sixth section of that statute a forfeiture of forty shilling is cre- 
ated for a rescous, to be recovered in an action of debt qui tarn, A forfeit- 
ure of five i)ound3 is also created for a pound breach, to be recovered in the 
same manner. And in the case of rescous the party injured may recover 
his damages by action of the case; and in case of pound breach he may re^ 
cover double damages by the same form of action. But it is provided that 
in this last action, as well as in an action to recover damages for a rescous, 

24 
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the defendant shall not bo allowed to gvwe in evidence the illegality of the 
distress, to prevent tlie plaintiff from recovering his full damages. This 
provision the plaintiff in error would, by an equitable construct ion^>f the 
statute, extend to the popular notion of debt qui tarn, to recover the forfeit- 
ure incurred by a rescous. 

This, it is our opinion, cannot be done. Penal statutes must be constru- 
ed' strictly accordinii to the intention of the legislature, as discovered by the 
mport of the words; and when not remedial, are not to be extended by 
equitable principles. Further, statutes iire not to be construed as taking away 
a common law right, unless the intention is manifest. Without this provision 
of the statute, the defendant may plead in this action that the distress was 
unlawful; and this defence neither the express words, nor any reasonable 
construction of them, have taken awny. 

This provision, when applied to an action of pound breach, is in affirm- 
ance of the common law; and probably in a popular action to recover the 
forfeiture created by this statute for a pound breach, the same rule would be 
applied at law without the aid of the statute. But by the express words of 
the statute this defence is prohibited only in the actions of the case to recov- 
er damages either for a rescjus or a pound breach. 

2, Another question arising from the record is, whether the allegations in 
the defendant's bar, and which are admitted to be true by the plaintiff's de- 
murrer, are sufficient to show that the distress was unlawful. It is alleged 
that the plaintiff's fence was insufficient* and thence it is concluded that the 
distress was not damage feasant. But is this conclusion just? The owner 
of a close is not obliged to fence, but against the escape of cattle lawfully 
in the adjoining ground. If all his fence be insufficient, yet if the cattle do 
not escape into his close through the insufficient fence, but are turned in, he 
nay lawfully distrain them damage feasant. This is evident, not only from 
the form of a plea in bar by enclosures, whether it be pfeaded to an action 
of trespass, or to an avowry for damage feasant in replevin; ( Vide Rast. 561* 
a. 620. 1.) but from the fifth section of the statute, on which this action is 
founded. But the plea in this case docs not allege that the cattle escaped 
into the plaintiff's close through the insufficiency of his fence. The plea 
therefore aj/pears to be bad and insufficient, and the judgment must bo re- 
versed* 



135, 
Robins, Fluintiff in Error, v. Luce, 4 R. 474. 

To an action on a promise to deliver certain tpccific article! at a given day and 
place, it if a good bar that the defendant waa ready at the day and place to de- 
liver the articles. 

This was a writ of error brought to reverse a judgment of the court of 
common pleas of this country, rendered in an action sued by the plaintiff 
in error against the defendant, for not delivering him twenty seven Ash Bar- 
rels, a greeally to the defendant's promissory note in writing. 

The defendant, by his pica in bar, admitted the making of the note, but 
he alleged that it was given in consideration of a waggon which he then 
bought of the plaintiff, and further stafes that it was at the same time agreed 
between them, that if the said R. should call for said barrels before the said 
20th day of September, [the day of payment fixed by the note] he, the said 
L.Jshould deliyar them if he had them on hand; and that if the saidR. should 
not call for said barrels before, nor at the said time of payment, the said L. 
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should not make an actual tender and delivery of the said barrels, but that 
if heabould, on the said 20th day of September, haro at his dwelling house 
the said twenty seven barrels ready to deliver the same whenever he, the said 
R. should call therefor, in that case the said R. would call for the said bar- 
rels and take them in payment of said note, as be should find it convenient; 
and the defendant avers that at the time of raakin;r the note he offered to 
deliver to the said R. the said barrels, and has always siacc, and particularly 
on the said 2Dth of September, had and still has the said barrels at his dwel« 
ling house ready to deliver to said R. whenever he should or shall call for 
them. 

To this plea in bar the plaintiff demurred specially, assigning as a cause 
of demurrer, that the defendant had by his bar attempted to introduce parol 
evidence, substantially to vary and annul a written agreement. The defen- 
dant joined in demurrer, and the court of common pleas gave judgment that 
his plea in bar was good and sufficient. 

The error relied on by the plaintiff in error, is substantially the same as 
the cause of his demurrer to the defendant's plea in bar. And this point 
was argued at some length by Dewey for the plaintiff in error, and Williams 
for the defendant in error, at the September term, 18CG. The cause hae 
stood continued for advisement from that time to the present; and now the 
Chief Justice observed that it was unnecessary in this case to decide wheth- 
er the parol evidence stated in the bar was or was not sufRcient in law to 
prove the allegations intended to be supported by it; for in looking into the 
record, it appears that the plaintiff has declared on a contract of the defcn« 
dant's, by which he promised to deliver at his dwelling hou.-e 27 ash barrel8| 
on the twentieth day of September, 1864. The defendant, in his bar, among 
other allegations, avers that on that day at his dwelling house he was ready 
to deliver the same barrels to the plaintiff. If he had also averred that the 
plaintiff was not there to receive them, this plea, if true, would have been a 
good bar, and pleaded in good form. By the contract declared on he was 
Co deliver them at no other timo or place. Ho could not tender them, un- 
less the plaintiff was there, lie had done all that he could do; and it was 
owing to the plaintiff's laches that the contract, as written, was not perform- 
ed. As neither duplicity in pleading, nor any defect of form is assigned as 
a special cause of demurrer, the bar appears to he good. A material fact 
IS alleged, which the plaintiff might hive traversed; and if the defendant 
had not the barrels ready, or if the plaintiff had been present to receive them, 
and they were not delivered, the issue must have been fount] for him. On 
this ground therefore, without deciding on the admissibility of the parol 
agreement, we are satisfied that the ju'lgment of the common pleas was 
righL . Let the judgment be affirmed with costs* 

136, 

CoMUONWBALTa V. Alderman, 4 R. 477. 

A eonvictioQ by a juetice of the peace, on the information of a party gnilty af 
breach of the ptaco, it no bar to an indictment for the aame ofienco. 

The defendant being arraigned on an indictment for an assault and batte* 
ry, and being enquired of by°tlie clerk whether he was guiliy or not guilty, 
said that he was guilty, but added that he had himself informed a ju ti:e of 
the peace for. the county of his offence, by whom he had been sentenced tj 
pay a fine, &c. 

The court directed the clerk to enter the plea of guilty alone, obse -v'ng 
that it had heretofore been solemnly determined that a conviction of a bre&ch 
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of the peace before a magistrate, on the confession or information of the 
offender himself, was no bar to an indictment by the grand jury for the same 
oflTence. 

137. 
Slaytox v. The Inhabitants of Chester, 4 R 478. 

When a vrrit is returned by an officer as duly scryed, the defendant is estopped 
from denying the servioo. And ibe coait will ex officio take notice of the return. 

Parsoks, C. J. In this action the defendants pray judgment if they 
ought to be held to answer the plaintiff's writ, because they say th»it a copy 
of it was not left with the clerk or with one of the principal inhabitants of 
the town, wherefore they pray judgment of the writ that it may be quashed. 
To this plea in abatement there is a demurrer for cause; and one of the 
Causes Is^ that it appears from the return endorsed on the writ, that a copy of 
it was left with one of the princi[)al inhabitants of Cliester, and that the de- 
fendants are estopped from denying it. And this demurrer has been joined. 

It is very clear that when a writ appears by the return indorsed by the 
officer to have been legally served, the defendant cannot plead in abatement 
of the writ, by alleging a matter repugnant to the return; if the return bd 
false, his remedy is by an action for a false return against the officer. 

But it is objected that the return is no part of the plaintiff's demurrer, 
and that the court cannot ex officio take notice of it. Regularly the plain- 
tiff ought to have prayed oyer of the return before he demurred, and then 
no doubt could have arisen upon the plea, as it Would without question havo 
been bad. If the estoppel had been by matter of record in another court, 
or in another cause in this couit, the objection must have prevailed. But 
as the record relied on as an estoppel is a return on the same Writ, against 
tvhich the plea is pleaded, we are satisfied that we can ex officio take notice 
of it, as in fact, if we read the writ, we cannot avoid noticing the return, un- 
less we wilfully shut our eyes; for it of course is writttMi on the same page 
which contains the indorsement of the writ by the plaintiff, and which is a 
part of it. As we notice the return, the plainiiff is estopped from making 
the allegation of want of service, and the plea must be hoiden bad, and an 
ioterlocutory judgment be entered, that the defendant answer further. 

Liet the clerk enter the judgment specially after this form. 

" Whereupon the court here having inspected the same writ and the return 
indorsed thereon by Newcomb Clcvel.ind, a deputy sheriff to whom the writ 
is directed; which return is in the words following, [Here let the return be 
inserted] it appears to the court that the same pica, and the matters therein 
contained are bad and insufficient in law to abate the said writ; it is there- 
fore considered, &c. [in the usual form of a respondeas ouster,''] 

138. ^ . 

MellkN Et AL, V. Baldwin, 4 R. 480. 

The action of replevin turvircs Iho death of the plaintiff, but not of the defendant. 

Parsopcb, C. J. It appears from the writ, and the suggestion on the re- 
cord which is admitted, that the plaintiffs had replevied the chattels describ- 
ed in the writ from the possession of the original defendant, wlio had attach- 
ed them at the suit c f a creditor as the property of his debtor, who was no- 
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either of the plaintiiTs. It further appears that, pending the suit, the orig- 
inal defendant) who is described in the writ as a deputy sheriff, died, and 
that John Baldwin, the administrator of his estate, comes into court and 
moves to be admitted to defend this action. The motion is objected to by 
the plaintiffs; and whether it ought or ought not to prevail, is the* question 
before the court. 

At common law all personal actions died with the party; but by tiie siaiui^ 
of 1783. C.352. s. 10. provision is made that when either party dies pending 
the suit, his executor or administrator may come into court, and prosecute or 
defend it, if the cause of action doth by law survive. And the counsel for 
the administrator has argued that the cause of action in this case doth survive. 
In replevin the ground of action for the olaintiff is his property either 
general or special, and a tortious violation m his right of property by the 
defendant. The defendant is therefore charged with a tort, which cannot 
survive against his executor or administrator. 

By the surviving of the cause of action is to be understood of such a cause 
fts will enable the executor or administrator of the deceased to maintain a 
suit thereon against the survivor, or against his executors or administrators. 
Thus actions on contracts may be maintained by and against the executors 
and administrators of the original contractorsv- Trespass de bank oBportatii 
und trover, and replevin may be commenced and mWintaitied by the executor 
or administrator of the owner of the goods against a tort feasor, but not 
against his exeeutor or administrator. 

Jn the present case the plaintiflfs could not maintain any action against the 
administrator of the deceased defendant for a tort committed by the latter 
in wrongfully taking these goods. We are therefore satisfied that the plain- 
tiffs could not compel the administrator to take the defence of this suit up- 
on him, so that they might recover damages against the estate of his intes- 
tate, for a wrong committed by him when living. 

And if the administrator could not be compelled to take on him the de- 
fence, nether can he be admitted on his own motion; for his right must de- 
pend on the nature of the action, and not on his own consent. And the re- 
medy given by the statute of 1783. c.'32. and enforced by the 59th chapter 
of -the same statute, must be mutual. 

But the executor or administrator of a plaintiff in replevin may come in 
and prosecute> because the chattels of the deceased being vested in him by 
the law, he might sue a replevin against the defendant, who had lawfully 
taken and still held them, and this within the equity of the ancient statute, 
which gave the executor an action de bonis asporUUit itsfatoris. 

The counsel for the administrator have further endeavoured to maintain 
the motion by the statute of 1805. c. 99. which passed after the commence- 
ment of thissuit« This statute was made to regulate the proceedings upon 
bondd given by a sheriff for the faithful performance of the duties of hit 
office, and to answer tor the mal-feasance of his deputies. 

The second section has altered the common law by providing that actions 
for the mal-feasance of the sheriff or his deputy may be sued against the ex- 
ecutors or administrators of the sheriff, in the same manner as if the cause 
of action survived at the common law. 

This section cannot apply to the present motion. For the tort of the 
sheriff, or of his dei)uty, is made to survive against the executors or admin- 
trators of the slieriff, and not of his deputy; and whether the deputy be livr 
ing or dead, die sheriff, or his executor or administrator is chargeable, and 
the remedy against liie deputy, or if dead, against his executor or adminis- 
trator is on his bond to indemnify the sheriff. And if we could give this 
flection the construction, for which the counsel for the administrator has ar- 
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Ipiedy yet it could not avail him; for the present action is not sued against 
the original defendant for his misfeasance as a deputy sheriff. 

The motion must be overruled, and judgment be entered that the writ ia 
abated by the death of the original defendant. 

139. 

JoBNSON) Plaint.fif in Error, v. IIarvbt. 4 R. 483. 

A writ of error doei not lie to rererso a jud^raeot againnt a defendant -out of ilie cotm^ 
anonwealth, because the plaintiff sued out his execution, without giving bond purau- 
«ntio the tUtutt of 1707. c. 50. 

Parsons, C, J. [After stating from the record the proceedin<:a in the 
original action, and the error assigned,] we are to decide whether or not the 
judgment for the cause is to be reversed. 

By the statute of 1784. c. 28. s. 7. if the defendant, having been duly served 
with the writ, makes default, judgment is to be entered against him, his de- 
fault being considered as a confession of the cause of action. 

By the statute of 1797. c. 60. s. 6. if the defendant was out of the state 
when the writ was served, and did not return before the trial, and had no no- 
tice of the^uit, a suggestion of his absence must be entered on the record, 
which the plaintifi* at his peril must make, and the court must ex officio con- 
tinue the cause one term. At the next term it is in the discretion of the 
court, further to continue the cause, or to call the defendant. But if judg- 
ment be rendered on default, the plaintiff cannot have his execution, until 
he has given bond, with one or more sureties, to make such restitution as 
the defendant may recover on his review of the action sued within one year^ 
And by the statute of 1791. c. 17. s 2. this court may, for any reasonable 
cause, grant to any party liberty to review the action at any time within three 
years after the judgment. Upon the second statute the plaintiff in error re- 
lies to obtain a reversal of the judgment. 

By a writ of error an erroneous judgment on an original writ, or an er- 
roneous award of execution on a judicial writ, may be corrected. Thus 
error lies on a scire facias on a former judgment, or against executors or 
administrators, or against bail. So error lies to set aside an execution, su- 
ed out on a statute merchant or staple acknowledged agreeably to law. And 
by analogy, error will lie to set aside an execution sued on a recognizance 
lor the payment of a debt taken before a justice of the peace agreeably to 
<he statute of 17-82. c. 2 1. 

iBut when there is4i regular judgment, or a rof^ulnr award of execution, if 
«n execution after irregularly issue, it cannot be a good cause in a writ, of 
error, to reverse a judgment, or award of execution regularly made. The 
remedy for the party injured is either by audita querela, or by motion to the 
court to set the execution aside. 

In the present case no objection ia made to the judgment, or to any part 
of the process previous to the rendition of the judgment. The judguient 
cannot therefore be reversed for the irregularity of suing out the execution; 
and the plaintiff in error should have sought relief, if aggrieved, in some 
other way. 

It is not the practice in this state to enter on record awards of execution 
upon original writs, except in particular cases, as against trustees. By law 
an execution may be sued, tested otit of term, and made returnable on a day 
out of term; and an alias or pluries may is?ue tested on any day within a 
year after the return day of the next preceding execution. If in legal con- 
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templation the first execution is awarded by the court, and if wrongly award- 
ed, the award may be reversed on error. The record should be made up 
with an award of an execution. And w^ere we to order the clerk below to 
enter on the record an award of execution, we must presume that he would 
enter it according to his docket. Then an award of execution would be 
entered, that the plaintiff have execution on his giving the bond required by 
the statute. In this case the award would be legal, and the execution might 
have been set af^ide for irregularity in suing it out. But if the award should 
appear on record erroneously entered, if we set it aside on error, we could 
not reverse the original judgment, which is a distinct and independent part 
of the record, and may be right, although the award of execution may be 
wrong. 

These pririciples of law do not impose any hardship on the plaintiff in 
error. If the execution was levied on his estate, the presumption is strong 
that he knew of the judgment and execution within a year, as he lives in an 
adjoining stale, when he might have moved to set aside the execution, and 
might have reviewed the action. Tl;e presumption is still stronger that ho 
had this knowledge within three years, when this court could have granted 
a review, if he had suffered by the judgment. But if tlie execution was not 
executed, so that a want of notice might be supposed, then the bond re* 
quired of his creditor by the plaintiff in error would have been useless to 
liim, as there could be no restitution, where nothing had been taken. 

The judgment must be affirmed with costs. 

After pronouncing the opinion of the court, the Chief Justice observed 
that an execution in this case ought not to have issued before bond was giv- 
en. The issuing it was irregular, and the clerk should have been more at- 
tentive. If it was procured by the contrivance of the plaintiff's attorney^ 
he ought to have known better; and if he did not, it was malpractice. 

140, 
M. Bliss and G. Bliss t. Thompson 4 R. 488. 

Jndcbitatus assumpsit for money had and received. 

The plaintiSs, the defendant, William Ely, and certain ether persons were tenants in 
common in fee, in different proportions of a large tract of land in the state of Ken- 
tucky, purchased, by the agency of the said Ely, of William Alexander. The pur- 
chaser was secured by the assignment of the warranty of Richard Gernon. It was 
afterwards known that there were prior claims to a part of the land, and that the re- 
maining part was of an inferior quality, there being no timber on it; and the princi- 
pal reliance of the purchasers to relieve themselves against a bad bargain was on th« 
warranty of Gernon. The defendant, having purchased the shares of most of the 
proprietors, had himself, with the agency of William AUstin , agreed with Gernon to 
procure for him from the partners a release of his warranty for 8000 doIlar8,of which 
Austin was to have 2000 dollars. The defendant, concealing his transaction with 
Gernon, applied to the plaintiffs to purchase their share, under the pretence that 
nothing could be obtained from the original purchase, but by immediately proceed- 
ing to Kentucky, and saving soMe part of the purchase monev by selling the land 
fur the most it would bring ; that Gernon's warranty was worth nothing, as he was 
unable to pay any thing, and that he was intending to proceed to the soutii of France, 
whence he had emigrated. The plaintiffs Were then ignorant of Austin's connection 
with the defendant, and of his concern in the contract with Gernon. The informa- 
tion given by the defendant, and written by his agent Austin, was wholly false, and 
by them known to be so, and was communicated by them with the intention of de- 
ceiving the plaintiffs ; who giving credit to the representations and information given 
them by the defendant, sold to him their interest in the purchase, secured by Ger* 
non's warranty, for a sum of money much less than their proportion of the money 
paid by Gernon, to procure a release of the warranty. The said Ely was treated in 
the same manner by the defendant ; and under the lame impreasion, and with the 
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same confidence that the defendant had giren (• the plaintiffs, being preaent during 
the negotiation, he likewise sold his share to the defendant for the same priee, and 
the plaintiffs and Ely conveyed their shares to the defendant by the same indenture. 
These facts were principally proved by the deposition of Ely, the admission of which 
was objected to at the trial by the defendant, and because that objection was over- 
ruled, the defendant moved fur a new trial. 

Parsons, C. J. It appears that Ely, though objected to, was admitted 
«s a witness, and that agreeably to the direction of the judge, a verdict was 
fdund far the plaintiffs, for the difierence between the money paid them by 
the defendant for the release, and the money received by him of Gernon, to 
extinguish his warranty on the shares belonging to the plaintiffs. 

The admission of £ly is now objected to as a sufficient cause for setting 
aside the verdict. Ely^s testimony was certainly very material for the plain* 
tifis ; and if it was improperly admitted, the verdict ought to be set aside* 
The objection to him is founded on his connection with the plaintiffs in the 
same transaction ; that for the same supposed fraud, he has commenced 
his action; and if he can be a witness for the plaintiffs, they will be witnesses 
for him. 

An objection of this nature may very properly be made to a jury, to the 
credit of a witness, who will decide what weight is due to his testimony ; 
but no objection on account of interest can exclude a witness, unless he be 
interested in the event of the suit. In this action £ly had no such interest ; 
and the verdict cannot be given in evidence for or against him, in any action 
in which he may be a party. And although his demand may arise out of the 
same transaction, this case cannot be stronger than that of an action against 
one underwriter on a policy of insurance, in which another underwriter on 
the same policy may be a witness for the defendant. We therefore think 
that Ely is a competent witness, and that the judge did right in permitting 
his testimony to be laid before the jury. 

Several objections have been made to the verdict. It has been urged that 
the asi^ignmeiit of Gernon's warranty, which ran with the land, must be con* 
/udcred as an assignment of land, and therefore that the plaintiffs' demand is 
within the statute of frauds, and so could not be supported by parol evidencei 
but only on a written memorandum made by the defendant. 

Witho;.t controverting the position, that the contract to release a cove- 
nantof warranty annexed to land is a contract concerning some interest in 
land, jet in this case the objection cannot prevail. For the action is not 
brought on any agreement made by the defendant with the plaintiffs con- 
cerning the sale of any interest in land, but for money he had in equity re- 
ceived from Gernon for their use, by reason of their having extinguished tlie 
interest they had in Gernon's warranty. 

Another objection is, that the release to the defendant by the plaintiffs be- 
ing by deed, they cannot aver that it was obtained by fraud against their own 
deed, wliich expresses a sufficient and fair consideration. 

It is generally true that a man shall not^e received to aver against his 
own deed. But the case of fraud is always excepted, which vitiates every 
transaction ; and a deed obtained by fraud is to be considered as a void con- 
tract as to the fraudulent party. 

But the great objection, and the one most relied on is, that the transac- 
tion, considered in ail its parts, is not in law fraudulent ; that the defendant 
had a legal right to make his bargain for his own benefit with Gernon to pro- 
cure a release of his warranty, and that he might lawfully conceal it from 
^bis partners in interest. 

fVpt only good morals, but the common law requires good faith, and that 
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every man in liis contracts slioulH act with common honesty, without over- 
reaching his neighbor by false allegations or fraudulent concealments. 

Let us now look at this transaction. From the evidence reported it was 
competent for the jury to infer that the defendant was a partner in interest, 
with the plaintiffs and others, in Gernon's warranty ; that as a partner he 
proposed terms to Gcrnon to discharge his warranty ; that he was to re- 
ceive §8000 on procuring the discharge ; that he concealed this negotia- 
tion, and falsely affirmed that the warranty was worth nothing, and fraudu- 
lently produced Austin's letter written for this purpose, to give credit to his 
affirmation ; and that the plaintiffis, imposed on in this manner, executed 
this release, by which the defendant was enabled to fulfil his contract with 
Gernon, by extinguishing the plaintiffs'" interest in the warranty. 

As the jury might make these inferences from the evidence, we must pre- 
sume that they did make them, as they have found a verdict for the plaintiffs. 

On this view of the case we are satisfied that the traiisaction between the 
parties is vitiated by fraud on the part of the defendant, and will not protect 
iiim in holding the money he recei,ved from Gernon, in consideration of the 
pi lintiffs' having released their interest in the warranty. Here is not only 
the suppression (,{ the truth, but also an allegation of falsehood, to deprive 
the plaintiffs of their interest in the warranty. 

It appears that the jury deducted from the plaintiffs' proportion of the 
money paid by Gernon to the defendant, the sum he had paid the plaintiffii 
for their release. This deduction we think was right, as the effect is to 
give to the plaintiffs so much of the money received from Gernon by the de^ 
fendant, as he against equity and good conscience detained from the plains 
t'ffs. Upon the whole, we do not find any good reason to set aside the ver- 
dict ; and judgment must be entered upon it for the plaintiffs, 

141. 
Fuller v. Uoldbn, 4 Mass* Rep. 498^ 

In an aclion against a sheriS* for not seizing upon execution, chattels which he had at- 
tached on the original writ, it is a good defence that such chattels were the property 
of strangers, and not of the debtor. 

Parsons, C. J. The plaintiff, in an action of the case, demands dama- 
ges of the defendant, for the neglect of his duty, as a constable of the town 
of Orange. The substance of the plaintiff's demand is, that having sued 
out an original writ of attachment against Benjamin Porter, his debtor, the 
defendant, as a constable of Orange, by virtue thereof attached two cows 
shown to him by the plaintiff as Porter's property ; that having recovered 
judgment against Porter, within thirty days he delivered his execution to the 
defendant, to execute ; who, regardless of his duty as a constable, and in- 
tending to wrong the plaintiff, and deprive him of the benefit of his attach- 
ment, neglected to levy the exeAtion on the said cows, or on any other 
property of Porter's, but levied it on his body, and returned that the two 
cows had been rescued from him, and that for want of property he had ar- 
rested Porter's body, and had committed him in execution. And the plain- 
tiff further complains that Porter was discharged upon taking the insolvent 
debtor's oath. By reason whereof, the plaintiff has lost the benefit of his 
attachment, and his debt and costs. 

The defendant pleaded the general issue, and offered in his defence evi- 
dence to prove that the cows, when attached, were not, and never were af^ 
ter wards the property of Porter, but of one Johnson and one Eddy. This 

25 
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evidence the judge rejected. T*he defendant then offered the same evidence 
in mitigation of damages, and the judge again rejected it. For which cause 
the defendant has-filed his exceptions, and moved for a new trial. 

It appears to us that the wrong complained of is the defendant's neglect 
to seize the cows on the execution, to the plaintiff's injury ; and we are sat- 
isfied that under the general issue, the defendant may prove that he was guil- 
ty of no neglect, and that the plaintiff has sustained no injury by his non- 
feazance. And proof that the cows were not the property of Porter when 
attached, nor ever after, would be good evidence that the defendant is in no 
de^ult, but would have l>een a trespasser, had he seized the cows. Under 
this impression, we think the evidence offered was improperly rejected. 

If it had been urged for the plaintiff, that he has not alleged the property 
of the cows to be in Porter, and therefore the property of them was not in 
issue, it might have been answered, that tlie plaintiff has suffered no damage 
whatever by the defendant's conduct, if the cows were not the property of 
Porter, and that the evidence could not injure him. And it may be added^ 
that after a verdict for the plaintiff, the insufficiency of the declaration may 
be considere<l as cured by it ; for it appears that the plaintiff's title to dam- 
ages is not in itself defective, but only defectively stated, and that the jury 
would not have given a verdict for him, unless it had been proved that the 
property of the cows was in Porter. 

Upon the whole we are of opinion that the verdict ought to be set aside» 
ftnd a new trial grunted. 

142. 
Kimball v. Cunningham, 4 Mass. Rep. 602. 

Ifono wcMiId avoid a sale or excfiange of a chattel for fraud practiced by the other party 
to the contract, ho must not retain any part of the consideration he received upon the 
sale or.exchange. 

Parsons, C. J. When a horse is sold upon an implied warranty that he 
is sound, and at the time of sale the vendor knows that he is not sound, this 
is such a fraud in him as will render the contract void, at the election of the 
vendee. If he chooses to consider the contract as void, he must return the 
horse within a reasonable time, and then he may maintain a general indehi- 
iaitis assumps'U for the purchase money, as money had and received to his 
use. If he had exchanged horses and given money as boot, he may not only 
maintain that action for his money, but also trover for the horse he parted 
with in exchange. 

But he ought not to retain any part of the consideration he received upon 
the sale or exchange; as if in the exchange he received money in boot, he 
ought to return, not only the unsound horse, but also the money he received. 
For he shall not compel even the fraudulent seller to an action, to recover 
back the property he has parted with inihe exchange. This rule applies 
only to the case of an implied warranty on a fraudulent sale or exchange. 
But the party defrauded is not obliged to consider the fraudulent contract as 
void, but may, at his option, maintain an action of deceit, or a special as- 
sumpsit, and recover damages (if he has sustained any) for the fraud. If the 
warranty be express, his remedy, either on a fraudulent sale or exchange, 
must be by an action of deceit or by a special assumpsiL 

In the present case, the evidence offered was to prove a fraudulent ex- 
change, with an implied warranty, that the horse was sound, when the vend- 
or knew that he was unsound. The defendant had, therefore, his option to 
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consider the bargain void. If he chose so to consider it, he ought to have 
returned all the property that he received on executing the contract. -He 
ought to have returned the horse, and his own note that was delivered up to 
him by the plaintiff; or if cancelled, the money to pay it. Had this been 
done, we are satisfied that he might have maintained trover for his horse, 
and for Philips's note, which he delivered to the pbintiff, and the plaint^/a 
property in the steers would have been disannulled. 

But, in fact, he still has the benefit of the note, which the plaintiff deliv- 
ered him, to which he can have no claim^ if the contract be void. For this 
reason we are satisfied that he cannot defend himself in this action upon the 
ground that the exchange Was void. 

There is another important fact stated ; that after he returned the unsound 
horse, he commenced an action of deceit against the plaintiff, to recover 
damages for the fraud, which action is still pending ; and not an action of 
trover for his horse, which he had delivered the plaintiff. By this action it 
is also very clear that he has made his election to consider the contract as 
subsisting, and to recover damages for the breach of it. And if the contract 
be considered as subsisting, the plaintiff's property in the steers is not annul- 
led, and the evidence was very pro[»erly rejected. 

The verdict must stand, and judgment be entered accordingly, 

143, 
Dix, ET AL. v. Cobb, and Whitney his trustee, 4 li. 608. 

A book debt for goods sold, is assignable in equity. 

If an attach vig creditor, having knowledge of an assignment of- the debt which he at- 
taches, believes it fraudulent, he may sua the assignee, as trustee, and compel a dis- 
covery. 

Parsons, C. J. Has Whitney by his answer to the plaintiff's interrogato- 
ry, discharged himself? is tht question submitted to the court. 

This answer admits that he fornierly owed Cobb about fifteen dollars on 
account for merchandize purchased; that when he was sued, he had no 
knowledge that Cobb had assigned this debt, but that he has since been in- 
formed by the attorney of Higginson, and other?, that before the suit this 
debt had been assigned to them, and was forbidden to pay it to Cobb, but 
. was requested to pay it to the assignees. A copy of the assionment, under 
the seal of Cobb, the trustee annexes, and makes it a part of his answer. 

The plaintiff insists that this debt is not protected from his attachment by 
the assignment for several reasons. One is, tlie nature of the debt, resting 
for its evidence on an account book, and not on a note or bond, is such that 
it is incapable of assignment. Another reason is, that he made the attach- 
ment before the trustee had notice, and also, that the trustee, not being pri- 
vy to the assignment, it may witliout his knowledge be fraudulexl^ as to the 
creditors of the assignor. 

After full consideration, we are satisfied, that Whitney has discharged 
himself by his answer. The debt is a chose in action, and like other choses 
in action, except negotiable securities, is not assignable at law; but all cho- 
ses in action may be assigned in equity, and the assignee has an equitable 
right, which he may enforce at law, in the name of the assignor, whose re- 
lease or bankruptcy shall nof defeat it. , 

In the case of Winch y. Kecley, 1 Term R. 619, the debtor had assigned, 
as in this case, a debt due for goods 8<^d, and he afterwards becoming bank- 
rupt, it was determined that the assignment should protect the debt against 
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the assignees, under the commission of bankruptcy. If the debtor has paid 
the debt to the assingor without notice of the assignment, he shall be discharg- 
ed; for he shall not suffer by the neglect of the assignee. 

The doctrine, which establishes llje assignability in equity of choses in ac- 
tion, arises from the public utility of increasing the quantity of transferable 
property, in aid of commerce and of private credit. 

The assignment, in this case, may be fraudulent, but on its face it ap- 
pears to be regular, and for a valuable consideration ; and ^^e cannot pre> 
sume fraud. 

When an attaching creditor has reason to believe the assignment fraudu- 
lent, of which he has knowledge before the suit, he may sue the assignee as 
a trustee, and compel him to a discovery on oath. Or if he has not notice 
seasonably to sue the assignee as a trustee, he may, after he has recovered 
judgment against the principal, sue an action of debt on that judgment, and 
summon the assignee as a trustee in that action, and compel him to a discov- 
ery on oath, upon the penalty of paying the debt, and if on this discovery 
the assignment should be fraudulent, the assignee would be adjudged a trus- 
tee, so far as he had derived any benefit from it. And it is much better 
to leave the attaching creditor to this remedy, than to presume an assign- 
ment fraudulent, or to defeat the assignability of choses in action. 

Although the trustee in this case had no notice of the assignment, until 
afler he was sued as a trustee, yet immediately on the assignment, the equi- 
table interest in the debt, as between the parlies to it, immediately passed to 
the assignee. And if the assignor had afterwards received the debt, he 
would be obliged to pay it over to the assignee. But an attaching creditor 
cannot stand on a better footing than his debtor, (if the assignment be not 
fraudulent as to creditors,) and if he attaches any property of hi^; debtor, it 
'must be attached subject to all lawfully existing liens created by his debtor. 
And consequently if his debtor have no equitable interest in a chose in action, 
the creditor cannot acquire any by his attachment. 

Therefore, the want of notice in the trustee, will not defeat the assignee's 
interest in this debt, in favor of an attaching creditor. This point was deci- 
<led in Suffolk, about eight years ago in the case of Wukclicld v. Martin, and 
trustees ; 3 Rep. 568. 

Judgment that Whitney bo discharged as trustee. 

144. 
BiOELow V. Jones, administratrix of Farewell Jo^'I:s, 4 R. 512. 

Parsons, C. J. The several questions arising on these facts, have already 
been decided by the court in the cases of Gore v. Brazier, 3 Rep. 523, and 
Wyman v. Brigden, ib. 150, and the .plaintiff must have judgment, unless 
we should overturn those decisions, which were made on covenants of war- 
ranty in the conveyances of lands, executed by the same devisee, under the 
same will of the late Lieut. Governor Gill, and which had been broken by 
the eviction of the grantees, to satisfy the demands of the same judgment 
creditor. 

We have decided that the lands of the testator are liable to be levied on to 
satisfy the debts which he owed; that the conveyance of these lands by the 
devisee did not defeat the lien of the creditor, to whom no laches were im- 
putable; that these lands might be levied on and taken from tlie purchaser; 
and that the delivery of seizin by the sheriff to the creditor in satisfaction of 
his execution, is an eviction of the ten^t. These decisions necessarily re- 
sulted from the obvious construction of the statutes, making lands and tene- 
m ents liable for the payment of debts. 
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145. 

Wells, et al. v. Banister, et al. and Sbth Banister as their txixts- 

TEE, 4 R. 514. 

** About thirty-nine years ago, Seth Banister, my father, conveyed to mo a tract oflanc/ 
in Brookiield, which 1 have ever since owned. About five years since, the said Lib- 
erty Banister, who is my son, requested my license to erect a dwelling-house and 
other accommodations, on said land. I consented thereto, and at the same time, 
told him, that at my decease, if I should leave any property to my children, I might 
probably bestow that part of my real estate upon him; but I made no contract or 
agreement, directly or indirectly, with my said son, to convey said land to him, or to 
pay him for erecting said house and accommodations thereon; nor do I ever expect 
or'con temp] ate bo to do; norMid I ever desire my said son to build said house and 
accommodations ; nor have I any objections, that whoever has a right thereto, should 
remove the same, provided said land be left in as srood a situation as it was in before 

the said Liberty did any thing thereto. I do not absolutely know at whose 

expense the said buildings were erected, but suppose it to have been at the expense 
of my said son. They were erected before the service of the writ in this action upon 
me, and now remain on said land. I have never paid any bod^ for said buildings, 
nor did I ever engage or expect so to do." 

Bi/ the Court, The facts disclosed by the person summoned as trustee 
in this case, do not furnish a pretence for charging him. He is the owner 
of a tract of land, on which he had permitted the principal, his &Qi\y to build 
a dwelling house for the son's convenience and accommodation, under an 
expectation that the land, on which the house was built, would by devise 
come to the son, at the death of the father. There was no contract, ex- 
press or implied, that the father should own the hou»e, or in any event be 
accountable to the son for the value of it. By the strict operation of the 
law, it is true that the father, having the property of the land, might disturb 
the son in the possession of the house, and indeed remove him from it. But 
it is not to be presumed that he would have taken this advantage of his son; 
and he ought not to be made the owner of the house, against his consent, by 
compelling him to pay the expense of building it. 

The property of the house is personal property of the son, he having no 
estate in the land; and the most that can be made of the consent of the fa- 
ther to build upon his land, is a ri^ht to occupy the land without^rent; and 
perhaps a right in the son, or persons claiming under him by purchase or ex- 
ecution, to enter and remove the buildings, without being subject to any oth- 
er than nominal damages in an action of trespass. 

The supposed trustee must be discharged. 

146. 
Plumb v. Whiting. 4 R. 518. 

One cannot be sworn as a witness, who would testify jindcr an impression that he is in- 
terested in the event of the suit, although in fact he has no iegal interest in such 
suit. 

Parsons, C. J. If the plaiutiff's son was* immediately and directly in- 
terested in the event of the suit, it is very clear that he ought to have been 
rejected; and if he was to have one moiety of his earnings, he was directly 
interested in the event of tlie suit to recoyer them. Now the witness pro- 
duced by the plaintiff, swore, that by the bargain, the plaintiff had agreed 
that tlie son should have half his w<iges, arid this testimony was not contra- 
dicted ; nor can the credit of this witncsi be impeached by the plaintiff who 
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produced him. The plaintiff has himself proved Ihe interest of his son, 
whom he offers as a witness; and the son being thus proved to be interested, 
ought not to have been admitted as a witness for the plaintiff. 

For the plaintiff, it has been argued, that the engagement of the father, 
to let his* minor son have half his wages, is a voluntary promise, resulting 
from the father's bounty, and cannot be enforced at law; and that an inter- 
est resulting from a voluntary promise not obligatory in law, will not dis- 
qualify a witness. 

If a witness would testify under the impression of an interest, which he 
honestly believes that he has in the event of the suit, he cannot be sworn; 
for the effect on his mind must be the same, whether his interest arises from 
a legal contract, or from a gratuitous promise, on which he confidently re- 
lics. And in this case, it does not lie with the plaintiff to say, that the wit- 
ness he produced, does not confide in the promise, which the plaintiff himself 
has made, to him. 

The verdict must be set aside and a new trial granted. 

147. 

T-HB Inhabitants of the towns op Stoughton, Sharon and Cakton v. 

Baker and Vose, 4 R. 522. 

If the legislature uppoint a committee to cause alternations to be made in the fiphways 

■ in a river, and order a portion of the expense of such alterations to be borne by the 
owners of the dams where the alterations shall be made, such owners are not held to 
pay a portion of the expenses of such committee. 

A grant of a dam and wear upon a river, with the exclusive right to take fish in the 
river below the dam, does not preclude the public from a right to have a convenient 
passage way for the fish to ascend the river to the ponds. 

Every owner of a mill dam holds it under the limitation that a sufficient and reasona- 
ble passage way shall be allowed for the fish ; and this limitation is not extinguished 
by any neglect of the government in compelling the owner to comply with it. 

Tlic government may compel such compliance by their committee; but if a prostration 
of the dam, not within such limitation, be made by such committee, the owner may 
have a remedy by an action at law. 

Such committee may cause the alterations to be made under their direction; but llicy 
are not pe^sonsLlly answerable to those whom ihey employ ; and as the exercise of 
their authority is personal, it cannot be delegated to any other person, or even to one 
of their own number. 

Parsons, C. J. The plaintiffs found their claim on the resolution of the 
legislature recited in the declaration ; on the alteration of the former sluice 
way ordered by the committee therein appointed ; on the refusal of the de- 
fendants to make that alteration seasonably ; on the authority given by Mr. 
Loud, as a sub-committee to the plaintiffs, to make that alteration ; and on 
the plaintiffs' making it pursuant to that authority. 

The defendants object to the claim of reimbursement of the money paid 
to defray the expenses of the committee ; and we are satisfied this objection 
is well founded. The resolve is silent on this subject, and the only cliarge 
which it imposes on the owners of the dam is three fourths of the expenses 
incurred in altering the sluice way. 

The defendants also object to the claim for the expenses of making the 
alterations in the sluice way, arguing that the legislature had no authority to 
pass the said resolve. Because their dam is an ancient dam derived from a 
grant by the town of Dorchester, in 1633, held by them and by those whose 
estate they have therein, without any sluice way for the passage of fish from 
that time to the year 1789, when the legislature first directed that a passage 
should be opened for fish : — Because in the year 1633, a wear for the taking 
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of fish wa3 granted as appui tenant to their mill, by which the grantee, his 
heirs and assijrns, had a several fishery between the dam and the sea, and 
that this grant of a wear was in the same year confirmed by the colony legis- 
lature, so that the public have no right for the passage of fish above or 
through their wear : — Because, if the public have this right, it should be 
exercised by the intervention of a jury to describe the site and dimensions of 
the sluice way, and not by a committee of the general court, who may, 
through error or mistake, order the whole <lam to be prostrated, and theieby 
destroy or render useless the estate the defendants have in the mill r-^Be- 
catjse if the public have not this right, but claim to take it for the pubfrc 
use, the Commonwealth is bound by the constitution to make a reasonable 
compensation to the owners, and not charge them with the expense of ma- 
kinjT the sluice way. 

The grants on which the defendants rely are made part of the case. The 
grant by Dorchester, relating to the dam is in these words: "It is generally 
airreed that Mr. Israel Stoughton shall build a water mill if he see cause^" 
Then follows a grant to him of a weAr adjoining to his mill; and no person 
is to cross the river with a net or otherwise to the prejudice of the said wear; 
but Stoughton is to sell the alewives at five shillings per thousand, and the 
other fish at reasonable rates. The colony legislature in 1634, confirmed 
the grant of the wear to Stoughton and his heirs, he agreeing to build and 
maintain a horse bridge over the river. 

The wear thus granted and confirmed amounted to the franchise of a 
several fishery at that place, but it extended to no other place on the river 
above it. And this franchise cannot be construed to include a right of ex- 
cluding all fish from passing above the wear. The value of this fishery de- 
pends on the shoals of fish that enter the river to pass to the ponds above 
to cast their spawn ; and if none were allowed to pass, the fishery would be 
of little value, and the public, to whom Stoughton was obliged to sell, would 
lose their supply, which was one of the considerations of granting the fran- 
chise. 

We are therefore satisfied that this franchise, if it were not lost,- would 
be no objection to ihe right of the public to have a convenient passage way 
for the fish to ascend the river to the ponds. Tji examining the grants, this 
franchise is not appmtenant to the mill ; but is a several independent inter- 
est granted on conditions. And this case does not state that it was ever 
exercised by Stoughton, or by those who claim under him ; and at this time 
we must presume that it is lost and gone by non-user. 

The ancient grants by towns are very loosely expressed, and when a fee 
\yas intended, words of inheritance are seldom used. When a long posses- 
sion by the grantee, his heirs or assigns, has followed, the original grant has 
uniformly been considered as a grant of a fee. In this case we are there- 
fore of opinion that Stoughton took a fee in the mili-priyilege, as it is usu- 
ally called in this state. And having a privilege to build a mill, he necessa- 
rily had a right to erect a dam, to raise water sufficient to drive his mill. 

But the right to build a dam for the use of a mill was under several im- 
plied limitations. One was to protect private rights by compelling him to 
make compensation to the owners of land above for, and damages occasion- 
ed by overflowing their lands ; a«^.other was to protect the rights of the pub- 
lic to the fishery; so that the dam must be so constructed that the fish should 
not be interrupted in their passage up the river to cast their spawn. There- 
fore every owner of a water mill or dam holds it on the condition, or per- 
haps under the limitation, that a sufficient and reasonable passage way shall 
be allowed for the fish. This limitation being for the benefit of the public, 
is not extinguished by any inattention or neglect^ in compelling the owner to 
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comply with it. For no laches can be imputed to the government, and 
against it no time runs so as to bar its rights. 

If the government should, in its grant of a mill-privilege, expressly or by 
necessary implication, waive this limitation, it would be bound. But it would 
be an unreasonable construction of the grant by Dorchester, to admit that, 
by it, all the people were deprived of a free fishery in the river above the 
dam, to which, uniil the grant, they were unquestionably entitled. 

The public therefore having a right to the benefits of this limitation as to 
the mill and dam of the defendants, there must be some remedy, by which 
this public benefit may be secured. But this remedy, say the defendants, 
cannot be obtained by any authority of a committee of the general court ; 
but should be sought for through the intervention of a jury. 

The legislature may make all laws not repugnant to the constitution ; and 
we do not know that this law is repugnant to it. And the usage of the gen- 
eral court, to appoint committees to locate and describe the site and dimen- 
sions of passage ways for fish, is ancient and has been long continued. But 
if a committee thus appointed should locate and describe a passage way for 
fish unnecessary and unreasonable, by which the property of the owner of 
the mill was injured without any public benefit, we do not admit that he would 
be without remedy. The owner holds his privilege subject to the limitation, 
that a reasonable and sufficient passage way should be allowed for the fish. 
Beyond this, the public has no interest, and private right is invaded. Any 
prostration of the dam by a committee, not within this limitation, would be 
an injury to the owner, for which he might appeal to his country, and have 
a remedy by the verdict of a jury. 

Another objection made was, that if this resolution was constitutional, the 
legislature might authorise strangers to enter without right on the freehold 
or lawful possession of another. 

This objection supposing that strangers enter without right is begging the 
question. For if the owner of the dam hold it under the limitation men- 
tioned, that limitation must extend to give a right to the government to enter 
and remove obstructions, which if not removed would defeat the limitation. 

In this action it does not appear that at the trial the defendant made any 
objection to the necessity or reasonableness of the alteration of the sluice 
way ordered by the committee ; on this ground therefore he has now no 
right k> complain. 

It has been further argued that if the resolve is constitutional, yet the 
plaintiffs cannot maintain this action, for several reasons. The resolve au- 
thorizes the committee to order alterations in old passage ways, or to direct 
new passage ways to be made. Whoever, therefore, say the defendants, make 
these alterations are agents of ihe committee, and the committee, who are 
answerable to their agents, must bring the action. 

If this objection were to prevail, no committee would ever undertake the 
trust. And as their powers are to locate and describe the requisite altera- 
tions, but not to make them; if this objection should not prevail, it is argued 
that after the committee have made the order and given notice to the owner 
of the dam, they have executed all their powers ; and it is the duty of the 
owner of the dam to make the alterations ; and if he disobey the order, he 
may be punished by indictment. There might be some weight in this ob- 
jection, if the authority of the committee were confined to the issuing of 
orders; but they are expressly authorised to cause new fishways to be open- 
ed. The work may therefore be done under their direction, if the owner 
refuses to remove the obstruction, which he has placed or continued. 

But it is denied that the committee could authorize three towns jointly to 
make ibis alteration, so as to give them a joint action. 
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We think there is some weight in this objection, as it is not easy to con* 
ceive how a joint authority could lawfully be vested in three distinct tnde« 
pendent corporations, who can act only by a major vote, in distinct corpo- 
rate meetings, by the committee under this general authority given them. 
But we do not think it necessary to decide on this point, because we are sat^ 
tsfied that the remaining objection is fatal against the action. 

This objection is, that it was not competent for Mr. Loud, as a sub-com- 
mittee, to execute any of the powers of the committee, and therefore he 
could not authorise the plaintiffs or any other persons to make the alteration, 
80 far as to give them a right of action to recover a trompensation. 

The authority given to the committee is by the terms of the resolve to be 
exercised by them, or the major part of them. The exercise of this author* 
ity is personal, and cannot be delegated. If it could be delegated, it might 
be delegated to any other man, as well as to Mr. Loud, one of the commit- 
tee. If the committee, or a major part of them, had exercised the powers 
given them, it might have been thought by them reasonable to give the der 
fendants time until the next spring to make the alterations ; or they might 
have employed other persons than the plaintiffii to make them* Howev0ir 
this might have been, it is extremely dear that the powers gi^en to the <^m- 
mittee must be exercised by all, or by the greater part^ and that they eould 
not be delegated to Mr. Loud, or to any other person. 

For this reason the verdict must be set asidci and a general verdict be en- 
iered for the defendants. 

148- 
PiDOE V. Tylir, it al. 4 R. 541. 

^his was a real action, in which demahdant counted on his own seizin 
within thirty years. Trial before the Chief Justice. 

^' 'The demandant^s title was founded on a deed of bargain and sale exe- 
ccted to him on the fifteenth day of April, A. D. 1766, by John Pidge, who 
was then seized in fee of the demanded premises, in the presence of two 
subscribing witnesses, John Pidge, jun. and Benjamin Ide. It was not ac- 
knowledged by the bargainor in his life, but after his decease at an inferior 
court of common pleas holden at Taunton, within and for the county of 
Bristol, on the second Tuesday of September, A. D. 1773, the said Benja- 
min Ide made oath in court that he was present and saw John Pidge, the 
bargainor, i^gn, seal and deliver the said deed, and that John Pidge, jun. the 
other subscribing witness, signed as a witness at the same time, which affi^ 
clavit of the said tde was indorsed on the said deed in open court, and a re- 
cord thereof made by the clerk of the same court When the said affidavit 
was made, the said John Pidge, jun. was living in the then colony of Con- 
necticut, but at the trial he was dead. The said deed, with the said affidavit 
^endorsed thereon, was on the 16th day of September, A. D. 17^3, duly ro- 
ll istered. 

Now if the court aret>f opinion that this deed thus authenticated, with- 
out any further proof, was duly and legally read in evidence to the jury, then 
judgment is to be entered on the verdict; otherwise the verdict is to be set 
aside, and a general verdict is to be entered for the tenants, and judgment 
accordingly." 

The question upon this report having been submitted without argument 
to the decision of the court, their opinion was now delivered by 

Parsons, C. J. The deed in this case was objected to. at the trial as not 
within the provincial statute of 9 W. 3. c. 7« regulated the conveyancuQA of 

26 
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land. ' It was adinitted de bine e$9i far the purpose of reserrlng the ques* 
tion for the opinion of the whole court, if the demandant obtained a verdict. 
The jury found the issue for him, and we are now to decide on the validity 
of the objection; the parties having agreed that if the deed ought not to 
have been admitted, the verdict siiall be set aside, and a general verdict be 
entered for the tenants. 

It is well known that livery and seizin were necessary to pass lands at the 
common law, when the conveyance was by feoffment. This was required 
to give notoriety to the alienation by preventing secret transfers of the free- 
hold. 

After the introduction ofases, which passed by grant, and w^ich we»e'en- 
forced by a court of equity, conveyances to uses were as general as they 
were mischievous, the freehold being in oner man, while the use or benefi* 
cial interest was in another. To remedy this inconvenience the statute of 
uses [27 H. 8. c. 10.] was passed, by which the freehold and use were neces- 
sarily united in the same person. In consequence of this statute the owner 
might sell the use, and the statute transferred the freehold, so that the alien- 
ation might be private, attended with no circumStance»of notoriety. 

To prevent this mischief^ at the same session of parliament the statute ©f 
enrolments [27 II. 8. c. 1 6.] was passed. This statute prohibited the pas- 
-sing of lands by bargain and sale, unless the same was by deed indented and 
enrolled within six months in one of the courts at Westminster, or in the 
county before certain public officers therein mentioned. On the construe^ 
tion of this statute; the land, afler executing the indentures, did not pass 
before the enrolment; but after the enrolment within six months the bar- 
gainee was seized by relation from the execution. 

That thij statute was passed to give notoriety to alienations by bargain 
and sale is D)anifest, because it is holden that although the first bargain and 
sale be not enrolled, yet a second couveyance to one who in fact had notice 
of the prior conveyance is fraudulent and void. The statute extends but to 
one kind of conveyance, and docs not require an acknowledgment of the 
bargainor, or make any express provision that the deed shall be good against 
Jbim and his huirs without enrolment. 

^ As the intent of the statute was to give notoriety to bargains and sales of 
larjd, if a ficticious conveyance not executed by the bargainor should be en- 
rolled, gre^t^r mischiefs would arise, and the public records might deceive 
in place ol info/miDg intended purchasers. The officer therefore, whose 
duty it was to makti the enrolment, must have evidence that the instrument 
produced for enrolment had been in fact executed. Hence arose in Eng- 
land the acknowledgment of the deed by the bargainor; which was made 
either in the court where the deed was to be enrolled, or before the officer, 
who was directed to make the enrolment, as the best evidence of the exe- 
cution; although there are cases, in which the enrolment has been holden 
good when the deed was otherwavs authenticated than by acknowledgement; 
(Godbolt, 270.) 

Thus stood the law when our ancestors emigrated, and settled the colony 
of Massachusetts- Bay. To give publicity to the conveyances of lands was 
soon an object of their attention. In 1641, after the colony bad been form- 
ed into counties, and county courts created, an ordinance passed making the 
elerk of the county court recorder, and directing him to enter all grants and 
sales of land, with the names of the grantors asd grantees, thing and estate 
granted, together with the date thereof, it was also ordained that all grants, 
sales and mortgages of land, where the grantor remains in possession, shall 
Rot be in force except against the grantor and his heirs, unless the same be 
wrknowJed^cd before some magistrate, and be recorded. 
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Unless express pre?ision had been made for the acknowledgement before 
« magistrate, every grantor must have repaired to the recorder in the shire 
town, to acknowledge the deed before him. For before ho could record 
the deed, he must have regular evidence that it was a deed executed by the 
grantor, of which his acknowledgement would be the best proof. In a 
young country this must have been laborious and inconvenient, and tending 
to embarrass the alienation of lands. • The legislature therefore prevented 
this embarrassment by directing the recorder to record on the authority of 
the certificate of n magistrate, to one of whom access could every where 
easily be had. This ordiance extended to cases only where the grantee re- 
mained in possession. 

Afterwards in 1651, another ordinance declared that do alienation of land 
should be good unless by deed executed with livery and seizin, unless the 
<leed be acknowledged and recorded. Thus the acknowledgement author- 
ized the recording of the deed, and the record was made an act of notorie- 
ty of the alienation equivalent to the delivery of seizin at the common law. 

Thus stood the law under the colonial charter. If the grantor remained 
in possession, the conveyance must be by deed acknowledged and recorded, 
and was not otherwise good, except ,against himself and his heirs. But if 
the purchaser entered into the possession on the alienation, the conveyance 
must be by deed, either with livery <jf seizin, or what was considered as an 
equivalent, by deed ackapwedged and recorded. But no time for making 
the record was limited. 

After the repeal of the colonial €harter, and the grant 6f the provincial 
charter, the legislature made a new provision for the registry of conveyan- 
ces of land* By the provincial statute of 9 W. 3. c. 7. it was enacted that 
any conveyance of land by deed executed by the parly granting the same, 
having good and lawful right thereto, and acknowledged by the grantor be- 
fore a justice of the peace, and recorded at length in the registry of the 
county, shall be valid to pasa the same, without any other act or ceremony 
In the law whatever. And that no conveyance of land shall be good in law 
to hold the same against any other person but the grantor and his heirs, un- 
less the deed be acknowledged and recorded. And if the grantor live in 
parts beyond the sea, or be removed out of the province, or be dead before 
the deed be acknowledged, proof of the execution by two of the subscrib- 
ing witnesses before any court of record shall be equivalent to the acknow- 
iegeraent by the grantor. 

This statute continued in force until the revolution, and the merits of the 
present question depend on the construction of it. These provisions in 
€ome respects differ from the colonial ordinances. Although the deed must 
be acknowledged before it can be recorded, yet instead of a magistrate is 
substituted a justice of the peace, who was not an officer known under the 
first charter. 

Livery of seizin is in all cases rendered useless, and lands without it will 
pass by deed unacknowledged, so as to bind the grantor and his heirs. As 
the object of acknowledgement was to authorize the recording, and the re- 
cording was substituted to livery of seizin, as giving equal or.greater noto- 
riety, it is unnecessary to record the deed to bind the grantor, because he is 
conusant of his own conveyances, and his heirs must be bound by his acts. 

That the acknowledgement is intended to authorize the register to record 
the deed, is further a'pparent from the necessity the law imposes on the par- 
ty producing and claiming under a deed acknowledged and recorded to pro^Q 
the execution of it, in the same manner as if it had not been acki^Qwledg-s 
ed. And that it is the recording of a deed» which is the legal equivalent 
for livery of seizin, as creating suflipient notoriety, reaylts from a series of 
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docbions, by which a second purchaser, baying knowledge of a prior con- 
veyance by a deed unrecorded, shall not hold the land against the first pur* 
chaser. 

The recording a deed has its effect herefrom the provisions of the statute, 
and unless these provisions are conformed to, the convejfance is not good, 
but against the grantor and his heirs, except in cases of fraud or prior no- 
tice. But the statute has not declared that a deed recorded shall have offset 
without any other ceremony in the law. The deed must first be acknowl- 
edged by the grantor, as the regular evidence to authorize a record. 

This is the general rule, and the provisions of the statute clearly show 
that this rule must necessarily be complied with, except in the cases special- 
ly provided for. One case is the absence or death of the grantor. And 
ia this case the proof of the deed, before it can be regularly recorded, must 
be by the oath, not of one^'but of two of the subscribing witneiBses in a 
court of record. The other case is where the grantor shall refuse to ac- 
knowledge the deed. In this case the relief is by the commitment of the 
grantor until he shall acknowledge his deed; and after proving the deed be- 
fore a justice by one or more of the subscribing witnesses, by filing a copy 
in the register's office, and not even in this case by recording the originaL 

There seems to be no roOm for us, by any rules of construction, to con- 
sider a deed unacknowledged by the grantor, and not proved by two of the 
subscribing witnesses as regularly recorded, so as to entitle it, as against 
strangers, to the effect of a deed within the statute. For the statute intro- 
duces a new law, by which a conveyance by deed executed and acknowledg- 
ed by the grantor, or the execution proved in a court of record by tho oaths 
of two of the subscribing witnesses and recorded shall, if the grantor be 
seized, pass the freehold to the grantee, who shall be deemed to be in the 
legal and actual possession, so that without entry he may convey the same 
to any other person, who, by force of the conveyance, if it be in like man- 
ner acknowledged or proved and recorded, will be deemed actually seized.. 

In England, where generally the deed must be acknowedged before en- 
rolment, if there are more parties than one to the deed, an acknowledge- 
ment by one of the parties is sufficient to obtain an enrolment, which is good 
as to the other grantors; (Taylor v. Jones, 1 Salk. 389. 

And the same construction may be given to this statute. For clearly the 
grantee is entitled to have the deed recorded as the deed ot the acknowledg- 
ing grantor; and if it be regularly recorded, the record will give equal pub- 
licity to the conveyance as to all the grantors, and so the intent of the stat- 
ute will be satisfied. 

Had the deed in question been made by two grantors, and acknowledged 
by one of them, or had it been executed under the present revised statute of 
1783. c. 37. there would have been no question. By this last statute the le- 
gislature, probably aware of the great strictness of the former statute, have 
authorisedjthe recording of a deed by the proof in a court of record by'one 
of the subscribing witnesses, when the grantor was absent, or had died not 
having acknowledged it. This alteration shows that by the language and 
intent of the former statute the proof by two witnesses was necessary. 

Upon the whole, as the deed in the present case was not acknowledged 
by the grantor, nor proved in a court of record by the oaths of two of the 
sub5(cribing witnesses, it was recorded without any legal authority, and can- 
not therefore have the effect of a deed acknowledged or proved and record- 
ed within the statute. And not having that effect, it ought not ta have been 
read to the jury. 

Before the court ordered an entry to be made, that the verdict be set aside 
and a general verdict entered for the tenants, the demandant stated that since 
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the trial he had discovered evidence to maintain the issue on hb part with^ 
cot the deed in question, and moved that a new trial might be ofdered. Th* 
tenants consenting, the verdict was set aside, and a new trial was granted* 

149. 

Carver v. Millkr, 4 R. 559. 

Parsons, C. J. This action is brought to recover of the defendaflf tota* 
pensation for repairing a com-mill» of which the parties were, when th* a©» 
tion was commenced, tenants in common. The declaration contains sevcP 
ral counts. 

In the first, the plaintiff declares that on the first of June, 1S62, he was 
seized of three-fourth parts of the mill in fee, and one Joanna Lucas of the 
other fourth part for the term of her life, the reversion of which belonged 
to the defendant ; that the mill being then out of repair, Carver and the 
tenant for life agreed that it should be repaired ; and as she was unable to 
repair her fourth part, Ctirver should make all the repairs, and should receive 
her fourth part of the profits, until he was reimbursed out of it one fourth 
of the expenses of tlie repairs ; that Carver accordingly made all the re- 
pairs, one-fourth part of the expenses of which amounted to 78 dollars 63 
cents with the interest, and received all the profits so long as the tenant for 
life lived, and afterwards until the 4th of February, 1805, when the defend- 
ant entered, who has ever since taken his fourth part of the profits, leaving 
the sum of 36 dollars 45 cents, part of the expense of repairing the fourth 
part, in arrear and unpaid ; of all which the defendant has had notioei but 
has refused to pay the sum in arrear. 

The second count is a quantum meruit for repairing one fourth of the mill, 
the property of Miller, done at the request of Joanna Lucas, the tenant in 
possession, and which Miller promised to pay. 

The third count is a general %ndebUatu$ asiumpsit for money laid out and 
expended by the plaintiff for the defendant's use. 

The fourth count is also a general indebitatus oBSumpsU for money had 
and received. 

The verdict in this case, was found by the consent of the parties, subject 
to the opinion of the court on the following facts. That in July, 1 £02, Car- 
ver was seized of three fourths parts of the mill in fee, and Johanna Lucas 
of the other fourth part thereof, as tenant in dower, the reversion in 6-llthfl 
of which, belonged to the heirs of her husband, Barnabas Lucas, and in the 
other, 5-11 ths to Miller. That Carver and Johanna Lucas, then agreed* 
that Carver might repair the mill, and reimburse himself out of the pi^fits. 
That he thereupon repaired it, one fourth of the expenses of which are tru- 
ly alleged in hid declaration, and afterwards he received all the profits during 
Johanna Lucas' life, and afterwards until the fourth of February, 1805; 
when Miller« having purchased the interest of the heirs of Barnabas Lucas, 
entered and has received one-fourth of the profits ever since, leaving the 
sum of 36 dollars, 45 cent*, part of the expenses of repairing the said fourth 
part, unpaid and in arrear. The question submitted to the court is, wheth- 
er in this action. Carver can recover against Miller, the said arrears, or any 
part of them. And the verdict is to be made conformable to the opinion of 
the court. 

In examining the facts, there does not appear to have been any express 
promise of Miller to reimburse Carver any part of the expenses of the re- 
pairs. And if Carver can recover in this action, it must be maintained in 
consequence of some legal obligation imposed on Miller, by the common 
law, or by the statute of 1795, c. 74. 
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'^ At common law, if there be two jointenants or tenanti in common of a 
wood, or of arable land, the one has no remedy against the other to make 
enclosures or repairs for the safeguard of the wood or crop. But a house or 
a mill, is of higher legal consideration ; and one jointenant or tenant in 
common may have a writ -de reparatione facitnda against the other; for each 
one is holden to repair and sustain his house or mill; 11 Rep. 82, b. — Co. 
Litt. B 3. c. 4 s. 325. 

Whether this maxim of the common law, as applied to mills, is in force 
here, may be doubtful, especially since the provincial statute of 7 Ann, c. 1. 
was passed, which was revised by the statute before mentioned. In the early 
settlement of this country, mills were erected over streams of water then suf- 
ficient, but which by the clearing of the country, have so far failed, that the 
mills could .now be wrought but a small part of the year; and the profits 
would not be a sufficient inducement to keep them in repair. To this dis- 
•couragement may be added the erection of new mills in the neighborhood, 
in more convenient situations. And as to saw-mills, the consumption of all 
the timber in their vicinity has rendered many of them useless. As there 
have been many mills heretofore erected, which could not now be wrought 
with adequate profit, it would be unreasonable to enable any individual part- 
owner to compel his partners in all cases to keep their mill in repair. And 
the statute has accordingly provided, that if a part-owner will repair against 
the consent of his partners, he shall look to the profits only for his reimburse* 
mcnt. 

. But it is not necessary now to determine whether this common law reme- 
dy can or cannot be applied at this time by our courts; for* the action of con* 
tribution lay by a tenant in common or jointenant against bis co-tenants on- 
ly, and not against a reversioner. For the consideration on which the writ 
is founded, is the perception of the profits by all the parties to the action; 
and he in remainder or reversion is not entitled to the profits ; F. N. B. 
295. 

If, therefore, this action can be maintained, it must be supported on the 
Btvitiite of 1795. c. 74. It is not very easy to give a construction to some 
parts of this act/ so far as it provides a new remedy. By the sixth section, 
if the major part of the proprietors in interest of any mill, shall agree to re- 
pair or rebuild, they may do it, and they shall be reimbursed out of the pro- 
fits of the mill, in case any proprietor shall refuse to agree to the repairs or 
rebuilding, or to pay his proportion of the expenses ; and they may have 
tlicir actions against the deficient proprietor to recover the same. Bjut any 
particular contract to repair or rebuild, entered into by the proprietors, shall 
not be avoided by this act. 

. It seems, therefore, that when all the proprietors contract to repair or re- 
build, and to pay the charges, a remedy must be had on the contract, if it be 
broken, and not on the act. But if any proprietor shall refuse to contract, 
then if the mill be repaired or rebuilt at the charge of the greater part in in- 
terest of the proprietors, they shall be entitled to a reimbursement oi4 of the 
f>rofits of the deficient proprietor, and may maintain an action against him ; 
but if his profits should be insufliicient, they can have no other remedy. 
And the action is not given against the heirs or assignees of the deficient 
proprietor, but against him only; and consequently the profits are <iot charg- 
ed by the words of the statute, if his sliare of the mill shall be vested in 
others. 

From the facts in this case, there was no refusal to repair or to pay on the 
part of the tenant in dower, but an express agreement, that Carver should 
make all the repairs, and receive the profits until he was paid. He cannot, 
therefore, claim any benefit under this statute; and if, by the death of the 
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widow, he is no longer entitled to aH the profits under his contract, and suf^ 
fers a loss, it is in consequence of the nature of his contract, which as ta 
his receipt of the profits, was determined by the death of the tenant in dow- 
er. He is no longer entitled to those profits* or to their value, unless the 
tenant could by her contract charge them after her decease in the hands of ihe 
reversioner. 

But we know of no legal principle, on which she could thus charge them; 
and a power of this kind would be very unreasonable^ Slie held this estate 
subject to impeachment for waste ; and if through her refusal or neglect, 
the mill had been suffered to decay, it would hate been waste, for which sho • 
would have forfeited rfie place wasted, and treble damages, to be recovered 
by the reversioners. If she could, by charging ihe profits, in the ha*nds of 
(ha reverj^ionerss, repair the mill, she would protect herself against them at 
their own expense. We are, therefore^ satisfied that the plaintifFcapnot call 
upon the reversioners for the expenses of any part of the repairs, which he 
made pursuant to hia express contract with the tenant in dower. 

When a deficient proprietor is answerable in an action to the proprietors 
who have repaired, he cannot be holden to pay beyond the value of the pro- 
fits he may receive. If, therefore, an action of the case wa^ the proper suit, 
the declaration ought to contain an averment of the value of the profits re- 
ceived, to furnish a measure for the damages to be recovered. This aver- 
ment has not been made by the plaintiff; nor does it appear either in the de- 
claration, the verdict, or the case agreed, what profits the defendant receiv-- 
ed. But the proper action is account for the profits, charging the de- 
fendant with being tho bailiff of the plaintiffs; for, if the plaintiffs have a 
lien upon them, the defendant must be liable to account for what he has re- 
ceived. 

If such deficient proprietor, being tenant in fee, shall afler the repairs 
made, aliene or die, before the charges are reimbursed, it may deserve con- 
sideration, whether within the equity, although not within the words of the 
act, his assignees or heirs may not be holden to account. For the deficient 
proprietor might lawfully have charged his interest in the mill with the reim- 
bursement, and they hold the estate under him. But it is not necessary now 
to decide this point, for the reversioner does not claim either as heir or as- 
signee. 

By the seventh section of the statute, it is enacted, that for the purpose of 
repairing or rebuilding under this act, a guardian of a minor, ajhusband of \ 
femt covert, tenant for years, for life, in jnortgage, or intail, who are entitled 
Jo receive the profits of the mill, shall be deemed proprietors. And all ad- 
vances made by them respectively, shall be recoverable by action against the 
minor, heirs of ihe feme covert, remainder man, reversioner, or the other 
party to the mortgage, if not adjusted and paid by agreement. ThissectioDi 
whatever may be its construction, cannot apply to the present action, for it 
is not brought by tenant in dower against the reversioner, for other advan- 
ces by her made. 

The intent of this section is certainly*o bscure. It is easy to understand 
that guardians shall be reimbursed th^ir advances out of the estate of their 
wards, and tenants for years, in some cases by their landlords. Perhaps the 
tjie husband ought sometimes to be repaid by the heirs of his wife, after her 
decease, if he was not tenant by the courtesy. But it is difllicult to con- 
ceive, why tenants for life, answerable for waste, should be paid for repairs, 
which they are obliged to make under the penalty of forfeiting the estate 
with the treble damages. If they have voluntarily incurred expenses not 
required by their tenures, and of which he in remainder or reversion wiU 
iiave the benefit, for these expenses a repayment may be intended, . But why 
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tenant in tail shoold be provided with a remedy, when he may at his pleas* 
ure» become tenant in fee simple, requires some explanation, unless the mill 
should not be worth the expenses; and then the mill ought not to have been 
repaired. 

It is unnecessary to consider tlie other counts. For the second count is 
quite unsupported, Miller not having the property of the quarter of the 
mill, when the repairs were made. A general indebilaiu* asMwrnfM can- 
not be maintained upon this statute, and there is no express promise ad- 
mitted. 

As we are of opinion, that the facts agreed do not support either of the 
counts, the verdict must be set aside, and a general verdict entered for the 
defendant, and judgment be rendered accordingly. 

150. 

HoLBROOK V. FiNKBT, 4 R. 56€. 

A. eenv<«y8 land to his four soni in fee, who by deed of the itme date, mortgage thd 
■ame land to the father to secure the payment of a sam of money, and ako a main- 
tenanee for the iather daring hie life ; it was held, that the two deeds were parts of 
the same contract, and that the seizin of the sons was not sufficient to entitle the 
widow of one of them to her dower in the land. 

Parsons, C. J. [After reciting the substance of the case as agreed by 
the parties.] The question before the court^ upon these facts, is whethef 
ISzra Finney, the husband, was, during the coverture, so seized of the prem-* 
aes, that the demandant has a right to h^r dower. He was not so seized, 
unless from the operation of the deed from bis father to himself and his threol 
brothers. 

The tenant has made two objections: 1. That this conveyance was of an 
estate to jointenants, of which the demandant^s husband was not the surti-* 
vor. Q. That her husband had that instantaneous seizin only^ which will 
not entitle her to'^dower. 

It is settled, that if an estate be devised to two or more, equally to be di- 
vided, they are tenant in common. The same construction is applied to a 
devise to two or more share, and share alike ; Show. Pari. Cases, 210. Al- 
so the words, '^ equally to be divided," in a covenant to stand seized, or in 
the surrender of a copyhold, or in a deed appointing uses, create a tenancy 
in common; 5 Vent. 366, 6—1 Salk. 391.— 1 Wils. 341,2. This con- 
struction has been adopted, because the words '* in equal shares/' or ^^equal- 
ly to be divided," import a division infuturo. 

The words in this deed are, '^ in equal proportion;" and it is said, that 
they do not imply a future division, but are applied only to the respective in- 
terests in the thing conveyed. On this ground they must be considered as 
wholly inoperative; for without them, the grantees would have taken an 
equal interest in the lands granted. To give them operation, may they not 
be considered as equivalent to the words <* in equal purparties or shares,^^ 
and thus contemplate a future partition ? 

But is not necessary now to decide this point, for the statute of 1785, c. 
61, passed three days after the execution of these deeds, it is enacted, that all 
estates which had been, or which should be aliened to two or more persons, 
bhall be deemed to be tenancies in Common, unless it be manifestly the in- 
tent of the alienor, that they should be held as joint estates; with a saving to 
the survivor of any estate in jointenancy before created and already vested 
in himy This statute has a retrospective effect, and comprehends this con- 
veyance; and there seems to be no constitutional objection to the power of 



the legisUtiifa lo alter a temtre, by tnhflUvtuig a«ocher tMHire ttore beiieft- 
eial to tH tb# laMnta^ 

If tya ob j a at ioft had been praned, h would bare been nuieeessary to cob- 
eideir it, as the Matute of 17VS, c 52, in force when the deeds were exeeutedt 
akhoa^ repealed by the last oited statate, had abolished the principle of 
surrirorship among jointenanta, and had enacted, that on the death of a join- 
tenant, the joint estate, of which he was seized, should descend to his heirs. 
In consequeace of thsse provisions, the wife of a jointenant is dowable, as 
on the death of her husband there could be no surrivor^ who would be in by 
a title paramount to her claim of dower. 

The demandant must, therefore, recorer, "'unless the second, objection 
should prevail It ccTrtainly is law, that where the bosband is seiswd but 
for an instant, of this seizin his wife shall not be endowed. The seizin for 
an instant is where the husband by the same act, or by the same eoDyeyance, 
by which he acquires the seizin, parts with it. Thus if tenant for life make 
a feoffment in fee, his wife shall not he endowed, for by making the same 
feoflTinent which passed the fee^ he acquired a fee; S Cro« 615. And if a 
Jointenant make a feoflTment, his wife shall not be endowedt for by the feoff* 
ment he was seized of a several estate but for an instant, which he acqnired 
and parte<l with by the feoffment; 2 ibid. So if a feoffment be to B. and 
his heirs, to tJie u^ of C. and his heirs, the wife of B. shall not he endow- 
ed, for he was' but an instrument; and the same feoffment whioih gare bim 
the seizin, by the statute of uses transferred it to C. Nor shall the wife of 
the conusee of a fine be endowedf whea by the same fine the estate is render' 
ed back to the conusor; 2 Co. T7, a. 

Let us now compare the present conveyances with these principles; for 
the previous agreement may be kid out of the case • If the deeds pursue it, 
it is useless ; and if they do not, W0 nuist be governed wboUy by the cour 
struction of the deeds. The mortgage back to the father, from the tenafl 
(if it, is of even date with the conveyance from him. Ths^ are, therefore, 
to be considered as parts of the same contract, as taking effect at theaaoMa 
instant. The conveyance from the &th«r took efhci when he delivered bin 
deed: the mortgage back took effect when the mortgage ddbd was delivered; 
but both being of even date^ were delivea>ed at the same time. The mort- 
gagors were, therefore, seized but for an instant, tsking an absolute estate in 
i n Jfee, and instantaneously rendering back a conditional estate in fee. These 
two instruments must, therefore, be considered as parts of one and the same 
contract between tfie parties; in the same manner as a deed of defeasance 
forms with the deed to be defeated butane contractr although engrossed an 
several sheets: and no interval of tinM intervened between the taking, and 
the rendering back of the fee. 

But if the husband had continued seized for any portion of time, howev- 
er sliort, his wife would have been entitled to dower; as if the conveyance 
back had been made posterior in point of time, or by a deed distinct fmm 
the first granL There is the case of Nash v. Prestout reported in Cro. Car. 
190. illustrating and supporting these principles. In that case, J. S. seized 
in fee, bargains and sells the land to the hui^i>and for 120^ in consideration 
that the bargainee shall redemise it to the bargainor and his wife for twenty 
years, rendering a nominal rentt with a condTition that if the bargainor at the 
end of twenty years, paid back the 120/. the baigain and sale should be void. 
The bargainee accordinffly redemised it and dies. His wife shall have dow« 
er, because the laud by the bargain and sale-was rested in the husband. But 
it would have been otherwise if the land was in, and was out of the husband 
by one act. In the case at bar, the execution of the two deeds, they being 
of even date, was done at the same instant, and constitutes but one act* 

27 " 
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'^ Tha dem^ndftnty therefore, ctiinot support her claim, m ber-huebtiid wm 
never so seized as to entitle her to dower. According t0 the tetms of the 
agreement, ^bmttting the caec to- the cDurt^tho^dentatidantmOft tecobe 

BOMUit. .:'»••- 
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LoftiifG ▼. Bacon, 4 R. 575. 

iUtt«mp^ fbr labor Mid" materials empUyed In rapairiag the defeadaat^ hooM, vni 
l»r roonej laid oat and expended. 

A* owaa a room on Iho lowor floor of •dwoUini^ hoose^ and the oeUar under it, and I^. 
owni the chaiEBber oyer the room, and the remainder of the house; the roof becom- 
ing ruinous, B. piahes the necessary repairs ; held, that A. is not liable to contribute 
to such repairs. 

Parso.n's, C . J. The plaintiflf declares in case upon several promises. 
The^first count isiniiebitatus tusttmpsil in the Sum of eighty dollars, according 
to the account annexed to the writ, the items of which are for timber, boards, 
shingles, nails and labor, and victualling the workmen. The sec'ond count is 
hquanhitn meruit for the same items, technically supposed to be difierentbut 
similar. The third count is a general indebitaius assumpsit for eighty dol- 
lars, laid out and expended. 

The facts being agreed by the parties, the question of law comes before 
the court on a case stated. From this case, it appears, that (he defendant 
is seized in fee simple of a room on the lower floor of a dwelling house, 
amf of the ceTlarunder it; and that the plaintiff is seized in fee of a cham- 
ber over it, and of the remainder of the house; that the roof of the house 
was so out of repair, that unless repaired, no part of the house could be com- 
fortably occupied; that the defendant, though seasonably requested by the 
plaintitf*, refused to join whb him in repairing it; and the plaintiff then made 
the necessary repairs, and has brought this action to recover damages for her 
refusal to join in the repairs. It is also agreed that the parties had from 
time to time repaired the respective parts of the house at their several ex- 
pense. And the question submitted to the court is, whether the plaintiff can 
recover in this action. 

This is an action of the first impression. No express promise is admitted; 
btit if there is a legal obligation on the defendant to contribute to these re- 
pairs, the law will imply a promise. 

We have no statute, nor any usage upon this subject, and must apply to 
the common law to gdide us. 

Although in the case, the parties consider themselves as severally seized 
of different parts of one dwelling-house, yet in legal contemplation, each of 
the parties has a distinct dwelling house adjoining together, the Dne being 
6it\;iated over the other. The lower room and the celler are the dwelling 
house of the defendant; the chamber, roof, and other parts of the edifice, 
are the plaintiff's dwelling house. And in this action it appears that hav- 
ing repaired his own house, he calls upon her to contribute to the expense^ 
because his house is so situated that she derives a benefit from his repairs, 
and would have suffered a damage, if he had not repaired. 

Upon a very full research into the principles and maxims of the common 
law, we cannot find that any remedy is provided for the plaintiff 

Houses for the habitation, and mills for the support of man, are of high 
consideration 9t common law; and when holden in common or jointenancy, 
remedies are provided against those tenants, who refuse to join in necessary 
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repai*ation, by the writ cb reparaliane faeienda; Oo. Lit. 200, b. — Fitz. N. 
B. 295. In Co. Lit. 56, b. it is said, that if a man has a house so near to 
ihe house of his neighbor, and he suffers it to bo so ruinous that it is like to 
fall on his neighbor's house, he may have a writ de domoreparanday and com- 
pel him to repair his house. In Keilway, 98, b. pi. 4, there is a case repor- 
(edy in the time of Henry the Eight, in whii-h Fineux and Brudeneil, justi- 
•ces of the king's bench, were of opinion, tfiat if a man have afiouse under- 
neath, and another have a house over it, as is the case in Xjondon, the awa- 
«r of the first house may compel the other to cover the house, to preserve 
the timbers of the house underneath ; and so may th6 owner of the hou«e 
tibove compel the other to repair the timbers of his house below; and fhis by 
action of the case. But some of the bar Were of opinion, that the owner 
of the house underneath might suffer it to fall; yet all agreed that he could 
not pull it down to d3stroy the house above. And in Fitz, N. JH. 296, there 
is a writ of this kind. But in the case of Tenant v. Goldwin, 6 Mod. 514, 
lord Holt was of opinion, that this writ was by virtue of a particular cufl« 
tom, and not of the common law; and be doubted the case in Keilway. 

But there is unquestionably a writ at common law de domo rejtarunda, the 
form of which we have in Fitz. N. 6. 295, in which A. is Commanded to re^ 
pair a certain house of his in N. which is in danger of fulling, to the nuis- 
ance of the freehold of B. in the same town, and which A. ought, and hath 
been used to repair, &c. This writ, Fitzherbert says, lies, when a man, 
who has a house adjoining to the house of his neighbor, su3er his house to 
lie in decay, to the annoyance of his neighbor's house. And if the plain- 
tiff recover, he shall have his damages; and it shall be awarded that the de- 
fendant repair, and that he be restrained until he do it. But it is otherwise 
ip an action of the case; for there the plaintiff can recover damages only. 
And there appears no reasonable cause of distinction in the cases, whether a 
house adjoin to another on one side, or above, or underneath it. 

But if the case in Keilway is law, the plaintiff cannot recover, for by that 
case the defendant could have compelled the plaintiff to repnir his house, or 
compensate her in damages for the injury she had sustained from his neglect 
to repair it. And he has the like remedy against her. 

If the case in Keilway is not law, then upon analogy to the writ at com- 
mon law, the plaintiff cannot compel the defendant to contribute to his ex- 
pences in repairing his own house. But if his house be considered as ad- 
joining to hers, she might have sued an action of the ieasa against him, 
if he had suffered his house to remajtr in decay io the annoyance of her 
house. 

In every view of this case, there is no legal ground on which the plain- 
tiff's action can be supported. We do not now decide on the authority 
due to the case in Keilway; but if an action on the case should cotne be- 
fore us founded on that report, it will deserve a furtlier and full tsorisideratidn. 

The plaintiff must be called. 

. . . ■« 

152. 
Commonwealth v. Baowir, 4 R 580. 

If one to whom a waggon load of goods, consistiDg of several packages, iai4eliv6red to 
be transported from one plaoettx another, fraudalently take a^ay one of the paeka- 
ges, such taking is foloiiy. 

Parsons, C. J. The counsel for the defendant move for a new trial; and 
they have argued that he was a carrier, having the lawful possession of the 
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goodsf until the kmd was delivered at Sadbury, and that if be took the goods 
on the route, it was an unlawful couTersion, and not a felony, because to did 
not open the [mckage^ and take part of the goods, but took the whole pack- 
age. 

Upon considering this case, I am of opinion, admitting the defendant to 
have been a common carrier, .and thus to have had the lawful possession of 
the goods; yet all the goods in the waggon were delivered to him as one 
mass or body, and his taking away one of the packages, was a separating a 
fMrt from the whole, and thus was determined the supposed privity of con- 
tract For the contract with him was not to carry the several packages of 
which the load was composed, but to carry tlie load to Sudbury in the state 
in which it was delivered to him. 

I have thus far considered the defendant as a common carrier, having a 
special property in, or a lawful possession of the waggon load. But the de- 
fendant was not a common carrier; he was a mere servant to Willis the car- 
rier, to drive his team to Sudbury. And it would be extremely mischievous 
to have it understood that every driver of a team, employed by a common 
carrier, has a special property in the load, so that if he drives elsewh^e than 
• he was engaged to drive, and takes the whole load, he will be chargeable for 
an unlawful conversion only, and not for a felony. 

A new trial cannot be granted. 

153. 
Clap kt al v. M'Neil, 4 R. 0i9. 

If one grant land as bounded on a thirty feet street, with a priWIeipo of passing m said 
thirty feet street; and at the time of the grant, the grantor had a baildmg on ether 
land of his, which projected ten feet into the street, no action lies for the grantee for 
the continnance of such obstruction. 

Parso58, C. J. The question submitted to us by tiie statement of facts 
agreed by the parties in this suit is, whether the plaintifis can or canooc 
maintain their action ? And it is our opinion that the action cannot be 
maintained. 

It is agreed that the way remains now in the same state, in which it was 
when the title of the plaintiffs to it comtnencetl, tlie defendant having done 
nothing to alter or abridge it. The plaintiffs therefore cannot complain, 
unless the defendant has stipulated, either to widen it, or to remove 
any obstructions then existing. In looking into the^ deed, we find no cove- 
nants of this kind; and the plaintiffs' right to the way must depend wholly 
on the construction of that part of the deed describing the estate conveyed; 
Among the bounds of the land sold, there are these words, ^* then turning 
and running southerly by land of said M'Neil seventy feet to a thirty feet' 
street, then turning and running westerly by said thirty feet street fifty feet.** 
By these words the plaintiffs cannot claim even a right of way in that street* 
But after the description of the close are added these words, '^ with the 
privilege of passing in the said thirty feet street." These words give the 
plainti^ a right of way in that street, as it was then opened as a way ; but 
cannot have the effect of a covenant by the defendant that the fixture to the 
ropewalk should be removed, so that the street, called a thirty feet street, 
should be every where thirty feet in width, or as a grant of any way, but in 
that street as it was then opened and used. On this construction the de- 
fendant must have judgment. 



> 



154. 
Tippets v. Walker, Whittcmore and WHrTTEXORS, jun.^ 4 R. 5d5. 

When a committee appointed bj the directort of a turnpike corporation covenant under 
their hands and eeals to pay money to one who contracts to make part ef tfte Ua^n^ 
pike, they are personally liaUe on each eoTeaant^ 

Parsons, C. J. When a turnpike corporation is created, it hat power 
to make a road over the land of others, paying the owners for the eaaementi 
or they may purchase, the soil with the consent of the owners, which, how- 
ever, is not frequently done. When the road is made, the corporation is 
entitled to demand and receive a toll of travellers for the use of it, in trust 
for the members of the corporation in proportion to their respective shares. 
The property of every member is a right to receive a proportional part of 
the toll, which is considered as personal estate, is alienable, and may hB 
seized and sold on execution against him, as his private properQr* 

The right of the corporation seems to be a franchise, a mere incoiporeal 
hereditament ; and as no provision is made in the act creating it, by which 
it may be aliened, or taken in execution, it may hereader perhaps requ^ 
eonsideration,whether on a judgment against such a corporation this franchise 
can in any manner betaken in execution. - But if it may, it will sometime 
happen that the right to take toll is not of sufficient ralue to reimburse the 
expense of making the turnpike ; and the remedy the corporation posseM 
of assessing the shares may be inadequate, their value on a sale not being 
equal to the amount of the assessments ; and as the bodies or private pro<i 
perty of the individual members cannot be taken in execution to satisfy a 
judgment against the corporation, it certainly is a prudent measure, in those 
who contract to do the labor to insist on the responsibility of individuals, 
and not trust to the corporation for payment. And if any tndiriduals, who 
are agents for the corporation, or of any officers of it, will voluntarily stip- 
ulate with the workmen for their payment, it is certainly reasonable that 
they should be holden to their contract. 

A case of this kind is cot like a contract made by an agent for tbe pub* 
lie, and in the character of an agent, although it may contain an engagement 
to pay in behalf of the government. For the faith and ability of the i^te 
in discharging all contracts, made by its agents in its behalf, cannot in a 
court of law be drawn into question. 

The decision of this cause must therefore depend upon the construction 
of the deed. If the defendants have by their deed personally undertaken 
to pay, they roust be bolden« To the agreement the defendants have not (if 
they had legal authority) put the seals of the directors, or the seal of the 
corporation ; but hare put their own seals. It is therefore their deed ; and 
if it be not their covenant, it is not the covenant of any person or corpora- 
tion ; and the apparent intent of the plaintiff to have his payments secured 
by a covenant will be defeated. 

The defendants ^ not describe themselves as a committee of the corpo- 
ration, but of tbe directors appointed to contract. Tbe corporation «re 
therefore not bound by this contract, unless it gave the directors, its imme- 
diate agents, a power to substitute agents under them, by whose contracts it 
should be bound. Bui this does not appear ; and we cannot presume it 
without some evidence. The directors are not a corporation, but the agents 
of one ; and if answerable, are anawerable for their personal contracts as 
private persons. The contract before us is a contract of some individual 
persons for others ; and if they bave bound themselvest tbey must kMik to 
their principles for indemnity.- 
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But they hare expressly bound themselres. The agreement is between 
tba plaintiff and Edward Walker and the others, who are described as a 
conioiittee, and this committee stipulate that they will make the payments 
agreed on to the plaintiff, in behalf, not of the corporation, but of the presi- 
dent and directors, who are officers and agents of it. 

Am they have covenanted to pa? in behalf of others, and have not made 
the payments agreeably to their covenants, their own covenants have been 
broken ; and they must be answerable to the plaintiff for the damages he 
haa sustained by the breach of them, which the jury have assessed ; and 
judgment must be entered on the verdict. 

165. 
Grout, apm'r. Plaintiff in Error, v. Crambbrl'in, 4 R. 6 1 1 . 

Aa adAiniitrfttor de bwiU noneum teslamento ttnnexo cannot maintain a writ of error 
to reverse a jadgment recovered by the original executor. 

Parsons, C. J. This is a writ of error brought to correct the errors of 
• judgment recovered by JBela Grout, as executor of the last will of Eliza- 
beth Grout deceased, on a bond given to her by the defendant in error. The 
writ states, that since the judgment the said Bela has died, and that jtiie 
plaintiff in error is administrator de bouia non with the will annexed of 
tlie said Ehzabeth. And we are called upon to decide whether, from these 
allegations, the plaintiff has or has not entitled himself to this writ of error. 
And we are of opinion that he has no title to sue this writ, because there is 
in law no privity between the executor and the administrator ct« bonis non 
eiim t€$tamento amiexo; and a judgment recovered by the executor cannot 
be executed by the succeeding administrator. ., 

If tke judgment has been satisfied, tiien the debt for which it was render* 
od has been administered ; and if the judgment has not been satisfied, then 
it has become ineffectual, and the administrator de bonis non, 6lc. may 
maintain a new action. 

« The law is the same where an administrator recovers a judgment and dv^s^ 
the succeeding administrator cannot execute this judgment, but may bring 
a new action. 

There are several cases in point, al) of which it is not necessary to men- 
tion ; as Yelv. 33, Gaites v. Gough ; Yelv. 83 ; S. P. and Latch, 140. 
* By an English act of parliament, (17 Car. 2 c. 8,) not in force here, 
provision is made that the second administrator may execute a judgment 
recovered on verdict by the first administrator, and it is to be wished that 
we had some statute including the same, and perhaps some further pro- 
visions. 

Now, if the second adeninistrator cannot execute a judgment recovered by 
A former executor or administrator, it is very clear that he cannot bring er- 
ror to reverse it ; for it has become ineffectual if not satisfied, and if satis- 
fied^ the debt recovered by it has been administered. 

The writ must abate, and the defendant in error is entitled to costs. 

156. 

Grout, adm'r. v. Chamberlin, 4 R, 613. 

A jad|rnient recovered by an executor is no bar to an action brought by tbo adminiit»a!» 
tor 4e benii wm eum ieMtamtnU mnnexo for the sam« cauae.| 
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This was aiv actios of debt on the bond of the defendant, upon which tha jodgmanl 
referred to in ihe preceding case between these parties was rendered. ' 

The defendant pleaded the former judgment in bar. The plaintiff demurred to tha 
iplea, and the defendant joined in demurrer. 

Citria, We are of dpimon that the plea is bad, because a judgment re- 
covered by an executor cannot be executed by the adhiinistrator de boni^ 
non cum festdment& anmxo ; but is become ineffectual, and the second ad-* 
ministrator may maintain a new action. ' " 

For the authorities in this case we refer to the opinion of the court in the 
case i>f Grout v. Chamberlin in error ; the two eases resting for decision 
on the same principles. 

157. 

Hunt v. WuitneY) administratox* 4 R. 6S0. 

William Hunt brought his action of assumpsit^ ashidorseeof a promissory note againsl 
Daniel whitney^the defendant's intestate, as maker of the note. Pending the aetioi^ 
the oiiginai defendant died, and^adosinistration of his estate was committed to tb« 
no«v defendant^ who was afterwards admitted, upon his own motion, to take- upon 
himself the defence of this action, pursuant to the statute of 1783. c. 22, $ 10. which 
provides that in case of the death of any party to any aciion or suit depending in this 
court or in the common pleas, the executor or administrator of such deceased party, 
wiiether plaintiff or defendant, in case the cause of action doth by law sunrire, thai! 
have full power to prosecute or defend any such action until final judgment. The 
estate. of the said intestate being represented insolvent, commissioners were appoint*. 
ed by the judge of probate to receive and examine the claims against the same ; and 
ihe demand, fbr wiiich this action was instituted was among others received and ra» 
ported by'fhem. The estate furnished no dividend for the creditors, being whollj 
absorbod in the charges of administration. 

Af\er the present defendant had become a party to the suit, Hunt the plaintiff, al0» 
died, leaving Eliakim Morse and Jane Hunt his executors, whom the defendant np- 
tified to appear at the last October term of this court, and take upon themselves the 
prosecution of this action, at which term the defendant moved the court that tha 
said executors might be called to prosecute the suit against him, and they not appear- 
ing, he moved that a norisuit might be entered, and he have judgment for his costs, 
pursuant to statute of 1783. c. 59. M. by which it is provided that in all actiona 
pending in the supreme judicial court or in any court of common pleas, if either 
party fhall die before final judgment, and the executor or administrator of the de- 
ceased party, after taking upon himself the said trust, and after being duly served 
with a notification iVom the clerk of the court where such suit is pending fourteen 
days beforehand, shall neglect or refuse to become a party to the suit, the court, itk 
ca^e the cause of action does by law survive, jnay enter up judgment against the 
goods and estate of the deceased party, as it might have been entered, in case the ex- 
ecutor or ad min ibtrator had voluntarily after such death made himself a party to the 
suit. 

Parsons, G. J. Tlie defendant, having summoned the executors of the 
plaintiff, moves that they may be called, and, if they do not appear, that he 
may have judgment for costs against them as upon a nonsuit. The counsel 
for the executors in fact, but appearing as amicus curi<» objects, because the 
statutes relating to this subject do not extend to a case, where both the par- 
ties have died. 

The words of the statute extend to all cases where either party shall die 
pending an action, which by law survives. The object of the statute is rem- 
edial, and it ought to have a liberal construction. If either of the origina 
parties die, his executor or administrator may be a party, because the action 
might be commenced by or against an executor or administrator, in which 
the survivor may be a parly. If therefore, on the death of one of the origin- 
al parties, his executor or admiaistratoir has, pursuant to the statuties, been 
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Ifit^ft P&rtjTy he la now ■ party to tn action pending ; and if the other orl-^ 
j^inal party afterwarda die, it ia a caab within the words of the atatdle ; and 
It ia alao within the reaaon of it, becauae a new action for the aaroe caoae 
may be commenced, in which the executors or administratora of both the 
deceased parties shall be the partiea. By a liberal and reasonable construc- 
tion of these statutefcy we are of opinion that the executora of Hunt, might 
hafe Toluntarily appeared and proaecuted it, and may therefore be com[^- 
led to pruaecule or suffer a nonsuit to be entered. 

The counsel for the executors, in further support of his objection, baa ar- 
gued from the great injustice that would be done in thia case, if they were 
compellable to prosecute or be nonsuit, because by the death of the original 
defendant insolvent, and the settlement of the estate in the probate office, the 
cause of action is taken away ; and if they appeared, it must be foi^the pur- 
pose of having a judgment for costs against their testator, in an action duly 
commenced, and for legal cause. 

If this objection were well founded, it would certamly induce the court to 

S*ve such a conatruction to the statute as would remove the foundation of it, 
it could be done consistently with the manifest intent of the legislature. 
We have therefore considered the several proTisions of our insolvent laws 
that relate to this subject, supposing the foots alledged by the counsel to be 
admitted. 

The object of our insolvent laws is the distribution prq rata of thq effects 
of a deceased insolvent debtor among all his creditors, by the executor or ad- 
ffninistrator, except debts due for all rates and taxes, and debts due to the 
Commonwealth, and for the last sickness and necessary funeral expenses of 
the deceased. All the personal estate of the deceased, and all the real estate, 
pf which he died seized in fee simple or in tail, compose the iunds for the 
payment of his debts ; and they are to be coltected and reduced to cash by 
the executor or administrator. The claims of the creditors, and the distri- 
bution of the effects are adjusted and decreed in the probate court, and by 
proceedings under its commission. The executor or administrator has a 
year, after he has taken upon himself the trust, to ascertain the probability 
of the insolvency of the deceased. He will ascertain, as well as be can, the 
amount of the debts, which he will compare with the effects of which he 
has knowledge, and tlius form his opinion. If he believes the estate to be 
insolvent, he will represent these facts to the judge ; and if the judge shall 
aUow the representation, and award a comniission of insolvency, the estate 
is then apparently insolvent, and the law will not permit any of the effects 
to be taken from the executor or administrator by legal process, to satbfy the 
demand of any creditor ; but a demand may be settled by legal process, so 
far that it may be evidence of the amount of the claim. 

If on the return of the commission, and the settlement of the adminis- 
tration account, the judge shall decree a distribution of the effects, tlien 
there is legal evidence of an absolute insolvency and not before^ For the 
insolvency may depend on a claim allowed by the commissioners, which may 
be disputed by the executor or administrator, and defeated by a trial at law. 
Upon an absolute insolvency, the executor or administrator roust administer 
the effects pursuant to the decree. As it has been observed, that, after an 
apparent, and belbre an absolute insolvency, the creditors may ascertain the 
amount of their claims by legal process, it may be necessary to consider the 
action of a creditor.. 

The executor or administrator may become a party defendant, either du- 
ring an apparent insolvency, or before, or after it be defeated by neglecting 
or refusing to settle aii administration account, or after it has become abso- 
lute by a decree of distribution. In the first case the action may be brought 
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•n conscqtience of exceptions to the report of the commissioners, when it is 
expressly provided that the creditor shall proceed to judgment, which shall 
he conclusive evidence of his claim, but he shall not have execution ; or the 
action may be brought without submitting the claim to the commissioners. 
In this case the defendant may abate the plaintiff ^s writ, by pleading the ap- 
parent insolvency, and admitting the ci'editor^s demand. But if |ie dispute 
the demand, the plaintiff may proceed to judgment, as conclusive evidence 
of his claim to be laid before the commissioners, but shall not have execu- 
tion. For it would be an unreasonable construction of the act, to permit 
the defendant to abate the writ when he disputed the demand, and to drive 
the creditor before commissioners, whose report might be excepted to by the 
defendant, and the plaintiflf compelled again to resort to a court of law for 
justice. 

If the action be commenced before an apparent insolvenoyi it shall be 
continue^, until it shall appear whether there is, or is not an apparent insolv- 
ency : because until there is an apparent insolvency, if judgment be render- 
ed for the creditor, he will be entitled to execution, which would be injurious 
to the other creditors, if the estate should in fact be insufficient to pay all 
the debts. But after there is an apparent insolvency, the plaintiff may pro- 
ceed to judgment, as evidence of his claim before commissioners, but he can- 
not have execution. 

The doubt, which has been conceived as to this last point, has arisen from 
the direction in the statute, that actions commenced before the estate be 
represented insolvent, shall be continued, until it appear whether the estate 
ss or is not insolvent. If by this last insolvency, is intended an absolute in- 
solvency determined by a decree of distribution, then the action must be 
. continued to the time of that decree. But when the statute further provides 
that when it' is known that the estate is insolvent, the proceedings shall be 
conducted as aforesaid, that is, to judgment as evidence of the claim, and not 
to execution to satisfy it, it seems to remove the doubt. The judgment, if 
rendered after an absolute insolvency, would be useless to the creditor ; for 
the commlssjon is closed, and ^11 the effects distributed, to the total exclusion 
of his demand . But if an apparent insolvency be intended then a subsequent 
judgment will be evidence ot his claim, and he may have it allowed, and re- 
ceive a pro rata dividend of the effects. 

There is one difficulty in the statute of 1788. c 66. § 2. It is there pro- 
vided that an executor or administrator shall not be compelled to defend any 
action commenced against him within twelve months afler he has accepted 
the trust, with certain exceptions, one of which is, when the action is brought 
to ascertain a claim that is contested. To preserve a consistency with the 
other statutes, this exception must be confined to a case, in which an appa- 
rent insolvency has taken place within the year. ITpon this construction 
the several provisions are consistent ; and it is manifest that during an ap- 
parent insolvency the executor or administrator may be compelled to defend 
an action, so far as to ascertain a claim which ho contests, but not to be 
obliged to satisfy it. 

But whore there is an apparent insolvency pending the action, the creditor 
is not obliged to proceed to judgment to ascertain hte claim. It may not be 
the subject of dispute, and may be ascertained without difficulty. But he 
need not discontinue his suit, as the estate may not eventually become abso- 
lutely insolvent, or the apparent insolvency may be defeated by the negli- 
gence of the executor or administrator in settling his account, or contrary to 
his expectations, his claim before the commissioners may be disallowed or 
disputed. In the two first cases. he may proceed to judgment and execution, 
and in the last to judgment. There is therefore no impropriety in continuing 

28 
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his action in conrt, while he sabmits his plaim to the commissioners. If 
there shouhl bo an absoiiii^ insolvency, the executor or administrator may 
then plead a special pkne adminisiravit. If the creditor admits the truth of 
thd plea, he can bavo no judgment, for he must claim his distributive share 
under the decree, which is a new cause of action^ if paynscfit be refused* 

Sot can the administrator have judgment against him? The action was 
well commenced, and for a legal cause; but the efieet of it has been avoid- 
ed, not by any objection to the form, or to tlie original merits of it, but by a 
subsequent appropriation of the assets pursuant to hw. Docs, therefore^ 
abe executOT or administrator prevail against the creditor, within Uie intent of 
tiie statute of 1784, c. S9, s. 9, giving costs to the party prevailing? Cer- 
tainly this construction would be unjust, as the plaintiff is in no nult, but 
the misfortune of trusting a debtor unable to pay. If the defendant, execu- 
tor or administrator, cannot have ju^ment^ the consequence is, that all fur- 
ther proceedings in the action must bo stayed, and that thereof the parties.go 
without day. If it should be said, that the executor or administrator ought 
to have some means to bar'anj other action for the same cause, the answer 
b, that a confession by tbe plaintiff on record, of the truth of the defendant's 
plea of plene administravii^ would forever be an estoppel to him in maintain- 
ing another action for the same cause. 

It is unnecessary to consider the cases, where a creditor sues after an ap- 
parent insolvency is defeated by the neglect or refusal of tbe executor or 
administrator, to settle his account, or where the action is brought after an 
absolute insolvency. In the former case, the proceedings are the same as 
where there has been no apparent insolvency; and in the latter case, the 
plaintiff will be barred by a plea of a special pltm adminiiirafnif unless, he 
is able to satisfy it. 

In applying these principles to the objection made by the counsel fbr the 
executors in the present case, wc shall consider Mr. Hunt as bow the plain- 
tiff; Ibr if the admtnisfiiator would be entitled to costs against him, no good 
reason can be given, why he should not have costs against his estate when 
dead. Hunt, therefore, brought his action in due form, and for a just debt, 
but pending the action, by an insolvency of his debtor, the effects are alt 
specially appropriated, and he cannot have judgment against the goods and 
estate of his debtor. The administrator shows these matters to obtain 
costs; the truth of them is admitted. And does the administrator prevail 
within the intent of the statute, giving costs? Would Hunt, at common 
law, be in mi$ericordia for his false clamor ? We think not; that no judg- 
ment for eitlier party could be rendered, but that all further proceedings 
wonld stay. In this case, therefore, the administrator cannot recover costs, 
and so the objection of the counsel for the executors, is not well founded, 
and the executors of the original plaintiff must be called to appear, upon pain 
of a nonsuit being entered. But if they appear, no costs can be taxed 
against them, on the allegation of the administrator, that the effects of the 
original defendant have been specially appropriated, pursuant to law, since 
the rightful commencement of the original suit. 

158. 

. PuBscoTT V. Truevan, 4 R. 62T. 

Parsons, C. J. The action is covenant broken, and comes before us on 
a general demurrer to the forth count. In this count the plaintiff alleges 
thatTrueman, on the 2€lh of September, 1800, being then seized in fee of 
certain lands in Westford, which seizin ho acquired by a conveyance from 
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Thomas Symmes, who was in by disseizin » by hie deed of thot dato granted 
and soIJ tho samo to (ho plaintiff in fee; arid covenanted that the said lands 
were free from all incumbrances. Tlie breach alleged is that the heirs of 
the disseizee had, at the time when tho deed wasoxocutcdy a paramounjt right 
to the same lands. 

All the facts contained in this count, which are well pleaded, are conies- 
Bcd by the demurrer. And the question is, whether this paramount right to 
the lands in the heirs of the disseizee, at the time of tho grant to tlie plaintbOT, 
is aa incumbrance on the land granted. 

No authority in point on either side has been produced; atid the question 
must be decided on general principles. On these principles we are of opin- 
ion that every right to, or interest in the land granted, to the dimunition of 
the value of the land, but consisteat with the passing <9f the lee of it by the 
conveyance, must be deemed in law an incumbrance. We say consistent 
with the passing of the fee of the land by tiic conveyance, because if ncvlli- 
ing passed by the deed, the grantee cannot hold the estate under the grantor. 
Thus a right to an easement of any kind in the land is an incumbrance. So 
is a mortgage. So also is a claim of dower, which may partially defeat the 
plaintiff's title, by taking a freehold in one third out of it And for the 
«ame reason, a paramount right, which may wholly defoiitthe plaintiff's title 
is an incumbrance. It is a weight on his land, which must lesson ^e value 

of }t. 

It may be objected, thai if a paramouDt right is an incumbrance, for * 
which the grantee may recover damage, it would operate unreasonabiy and 
unjustly as between the parties to the covenant. For after the grantor had 
paid for the value of the lands in damages, the grantee would still hold it, 
and might never bo disturbed by a dormant title. Or, if he should be after- 
wards evicted, tho grantor would again be liable tj the grantee on the war- 
ranty in consequence of the eviction. 

If these inconveniences would follow from considering b paramount right 
as an incumbrance, the objection wx>uld have great weight, not only on thia 
point, but also in cases of mortgages and claims of dower, which it is not 
disputed are incumbrances. But by duly attending to the rule in assessing 
damages, the objection will vanish. Where a subsisting easement is alleg- 
ed as the incumbrance, the injury arising from the easement, or the fair and 
reasonable price paid by the grantee to extinguish it, of which the jury will 
judge, IS the measure of the damages. If a mortgage, which is a collateral 
securitv, is the incumbrance, the grantee can recover only nominal damages, 
unless he has removed it, because the mortgagee can compel the mortgagor 
to pay the debt by suing the principal security; but if the grantee has paid 
it, so that the mortgagor is discharged, the sum secured by the mortgage is 
the measure of damages. If a right to dower is the incumbrance complain- 
ed of, if it be not extinguished by the grantee, he can recover only nominal 
damages. But if he has extinguished it, the jury will allow him in damages 
the fair price it necessarily cost him . For if this right be extinguished, it 
can never after be the foundation of any claim on the grantor. 

So in the case before us, if the plaintiff, the grantee, has not extinguished 
the paramount right, but it still remains against his title, he shall recover 
nominal damages only, for the reason on which the objection is founded. For 
the plaintiff shall not recover the value of the land against the grantor, and 
still hold the land on a contingency that he may never be disturbed in his 
possession. Neither shall the grantor, the defendant, after having once paid, 
the value of the land, be afterwards called on by the plaintiff on a subse- » 
quent eviction. But if it should appear to the jury, who may enquire of the 
damages, that the plaintiff has^ at a just and reasonable price, extinguished 
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this title, 80 thai it can nerer aAerwards prejudice the grantor, they will con- 
sider this price as the measure of damages. 

The law thus settled will bo generally conrenient. For if we are mista- 
ken in the law, the grantee can have no remedy on the usual covenants in our 
deeds of conveyance, until he is evicted. In the mean time he may be un- 
willing to make improvements; and when he is evicted, the grantor may be 
unable to make him any compensation. 

The covenant of seizin is not broken, for it is admitted that the grantor 
was seized; neither is the covenant of a right to convey broken, for a man 
seized has a right to convey; and on the warranty there is no remedy, until 
after eviction. 

In £nglish deeds there is sometimes inserted a covenaul^that thb grantor 
has good right to convey an indefeasible estate in fee. On this covenant on- 
ly nominal damages would bo given, until the estate conveyed had been de- 
feated, or the right to defeat it had been extinguished. This covenant is not 
usually, if ever, introduced into our deeds of conveyance, and upon^ the con- 
struction of covenants against incumbrances is unnecessary. 

In adopting this construcfion, we have not been governed entirely by ar- 
guments ab incanvenierUi^ but have used the language of these covenants in 
the popular sense of the country, and consequently in the sense, in which it 
is generally understood by the parties to conveyances* A purchaser from 
one who is seized is not therefore obliged to wait in painful suspence, until 
he be evicted, before he can obtain an adequate remedy; but as soon as he 
can extingubh the incumbrance, he may call on his grantor fbr an indemnity. 

DeclaratioQ adjudged good. 

159. 
Farwell v. Jacobs, Administrator, 4 R. 634. 

Parsons, C. J . At common law no action lies to recover a legacy, or 
damages for the non-payment of it. The remedy of tho legatee is either in 
the ecclesiastical court or in chancery. Having neither of these courts, by 
the provincial statute of 5 Will. & Mar. c. 3. it was enacted that any cer- 
tain legacy, or any residuary or uncertain legacy, reduced to a certainty by 
the executor's account, may be sued for and recoverefl at the common law. 
By the statute of 1783. c. 24. in which this part of the provincial statute is 
revised, it is enacted in general terms, that any person having a legacy given 
him may sqe for and recover the same at common law. 

In consequence of these statute provisions, legacies have always been re* 
covered by actions at law, in which the legatee shows the bequest, the pro- 
bate of tho will, the official capacity of the defendant, and his reception of as- 
sets making him liable to pay, of which the probate records are evidence; 
whence an action has accrued by law to the legatee to demand and have the 
legacy of the defendant, and that he afler notice and demand has refused to 
pay; to the damage of tho defendant. 

(n the present action the defendant is not the executor, but is the adminis- 
taator of the estate not administered by the executor, with the will annexed; 
and ho is liable in all cases for debts and legacies not paid by the executor, 
which 'the executor was liable from his official character to pay. And the 
general rule is, that the duties of an executor, resulting from the nature of 
his office, and charged upon him as executor, devolve on an administrator 
CUM teatametUo annexo; where the authority is not necessarily connected with 
a personal trust or confidence reposed in him by the testator. 

What is called in this case a legacy to the plaintiff is a direction to the 
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executor to support and maintain him during his life. This hequest could 
be enforced by a bill in chancery; but having no chancery here, damngesf 
are given at law, to be paid out of the estate of the testator, sufficient to 
compensate the legatee, for the non -execution of the trust of supporting 
and maintaining him. In this way justice is done to legatee? by. suits at law, 
but, it must be admitted, not so conveniently and correctly in many cases, 
as could be done by a court of equity. 

Upon these principles we are of opinion that the present action is main- 
tainable. The direction to support and maintain the plaintiff results from 
the bounty of the testator declared in his will, and must be -considered, as to 
the remedy, as a legacy. It is made the duty of the executor, in his official 
character, to furnish this support and maintenance. out oj* the estate of the 
testator in his hands, of which he had sufficient lie did not discharge his 
duty, and it has devoled on the defendant, in his character of administrator 
de boms non cum tetiamenio annexo^ who has sufficient assets; and for neg- 
lecting this duty the plaintiff is entitled to judgment against the estate in the 
defendant's hands for a sum of money in damages, which shall be a reason- 
able compensation for the bounty of the testator, which has been withholden 
from him. Let tbo defendant therefore be called. ..i. 

• ; - 

160. 
FABiTswosTa, ivm. v. Cbilds, 4 R. 697. 

Tboagh a deed of conveyanae be not acknowledgred or regitdered, yet the convoy auca 
ehall be good against d second purchaser with notice ; and such notice may be either 
express or implied. 

Where a second bona fide parcharer had read a prior deed ofconyeyance, bat the gran- 
tee neglected for two years to put it on record, and for personal reasons permitted 
the grantor to remain in tbo Tisible possession and occupation of the land, the first 
purchaser was held not entitled to relief, and the second purchaser entitled to the 
land. 

Parsona, C. J. Upon this case the plaintiff moves for judgment upon 
the verdict, because one of the judgment creditors of the grantor well knew, 
before the execution was levied, that the close had been conveyed to the 
plaintiff, and the levy was therefore fraudulent, notwithstanding the plain- 
tiff *s neglect to record his deed. On the other side* the defendant moves to 
set aside the verdict, because there was no evidence that James Brazer, the 
justice, ever knew what lands were conveyed by the deed, his attention hav- 
ing been wholly confined to the tenure created by it, whether it was or was 
not created by suitable words ; that if it must be presumed that James, 
when he took the acknowledgment, knew that the close was conveyed to the 
plaintiff by the deed, yet as there was no apparent change of possession, the 
occupation being in fact by the grantor, he might well presume that the con- 
veyance was rescinded by the parties, or the close reconveyed to the grant- 
or, the occupier. ' But if the conveyance would be deemed good as against 
James, yet it should not affect William, the other partner, who it is agreed 
had no knowledge whatever of the conveyance ; and, as William must suffer 
if James suffers, neither Ought to suffer by the laches of the plaintiff. 

At common law, a freehold estate could not pass but by livery of seizin, 
that the freeholders of the county might have notice of the conveyance. By 
a law of the colony of Massachusetts Bay, (1641-2) it was ordered that no 
dienation of any land, where the grantor remains in possession, shall be 
jgood against any persons but the grantor 'and his heirs, unless the deed be 
acknowledged before some magistrate, and recorded by the clerk of the 
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county court. AAerwards, by another kw^ it was ordered that no aliena- 
tion of any lands shall be goody unless by deed executed by liTory of seizin, 
unless the deed be acknowledged and recorded. Thus, under the old colo- 
ny laws, conveyances of land might be made by deed executed and seizin dc- 
ii^^ered, or without ILvery of seizin, if the deed be acknowledged and re- 
corded. 

By the proyisional statutes of 9 Will. 3 c. 7, it was enacted that aliena- 
tions of land by deed, acknowleged and registered, should be good in law 
without any other legal ceremony. And that no alienation, unless made in 
that manner, should be legal, except against thac alienor and his heirs. By 
this act, the common kw conveyance by deed with livery of seizin, was made 
void except against the grantor and his heirs. 

These provisions were re enacted by the statute of 1783, c. 37, s. 4, now 
in force. In the construction of this statute it has been held, that although 
the deed of conveyance be not acknowledged or registered, yet the convey- 
ance to the first purchaser shall be good against a second purchaser, who 
bad notice of the prior conveyance. The registry of a deed wa^ required, 
to give more general notice of the conveyance than would result from live- 
ry, of seizin, which was prescribed by 'the common law for the purpose of 
notice. But if a second purchaser has in fact notice, the intent of the re- 
gistry is answered, and to permit him to hold against the first purchaser 
would be to convert the statute into an engine of fraud, instead of a protec- 
tion against it. 

And it has very reasonably been determined that notice to the second pur- 
chaser may be either express or implied. It is express, when knowledge of 
the prior conveyance has in fact been conMnunicated to him. ' It may be im- 
plied from circumstances, as when the first purchaser is in possession claim- 
ing the land. For the ofier by the original grantor to sell land not in his 
possession, but which is in possession of anoUier claiming it, is sufficient to 
rouse suspicions of an intended fraud, and to induce an enquiry of the pos- 
sessor respecting bis title. 

In the application of these principles to the present case, it is contended 
by the plaintifif, that one of the judgment creditors of the grantor had express 
notice of the prior sale, because he had read the deed of conveyance, al- 
though for the purpose only of giving his opinion as to the form of it. It is 
certainly possible that a man requested to read a deed, to give an opinion 
whether it is well drawn, may overlook the description of tlie estate intended 
to be conveyed, arid fix his attention only on the formal parts of the deed, 
«nd a jury, from all the circumstances of the case, might infer this to be the 
fact. But as it is stated that he read the deed, we are bound to consider 
him as having knowledge of all the contents of the deed, not being at liberty 
as a jury is, to make a different inference. 

But it is said by the defendant, admitting the creditor once knew the con- 
tents of the deed by reading it two years before, that he had no reason to 
presume that the plaintiff's estate remained in him, as the deed had lain by 
unrecorded, and there had been no apparent change of possession or occupa- 
tion. This observation appears to have weight. The creditor's debt was 
hfrnafide^ and the lands of the grantor were liable to satisfy it. The gran- 
tee does not put his deed on record, and for personal reasons, he permits the 
visible possession and occupation to remain in the grantor; and no reason 
is assigned why the deed is not recorded. 

The words of the statute are, that a deed not acknowledged and record- 
ed shall not be valid in law to pass the estate, but against tlio grantor and his 
heirs. We are willing to construe the words liberally, to guard against fraud, 
but not to the injury of the second purchaser. If the grantee had entered 



into possession, the notice of the prior conveyance must have been consid- 
ered as a continuing notice* But when the grantor remaina in possession 
for a long time, during which the grantee might have recorded his deed, but 
docs not do it ; it would be unreasonable to defeat the subsequent title of a 
judgment creditor bj imputing to him a fraud ; because he might well pre- 
sume, from the length of timeihat the deed had remained unrecorded, ei- 
ther that it was not honafidcy or that it had been cancelledi or that the es- 
tate had been reconveyed ; and if the first purchaser suffers, it is owing en« 
tirely to his own neglect. 

When express notice of a conveyance, not accompanied or followed bj 
a change of actual possession, is given to any person, and he shall soon after 
levy his execution upon the estate as the property of the grantor, or take a 
second conveyance from him, before the grantee has had a reasonable time 
to put his deed upon record, according to the usage of prudent purchasers, 
who carry or send their deeds to the registry the first convenient opportuni- 
ty, we are willing to relieve the first grantee against the rigor of the words, 
of the statute, by imputing fraud to the second purchaser ; but we cannot 
go further against the words of the statute, to protect him from his^own 
laches. If the grantee had taken visible possession of the estate before the 
levy or the second purchase, the case would rest on different principles, and 
would receive a different decision. 

It is then our opinion that the plaintiff must abide by the letter of the 
statute, and is not entitied to be relieved against it by any construction pf 
the common law. Consequently the verdict must be set aside, and a gene- 
ral verdict entered for the defendant, on which he may have judgments 

• 

161. 
Bkidoe v. Ford, JUN.9 4 R. G4I* 

In debt upon a recognizance to a party taken before a justice of the peace, conditioned 
for prosocuting an appeal, it must be shown that the justice had jurisdiction of the 
action, and that the recognizance has been entered of record in the comm«fi*|>leaii; 
and the condition mast be set forth, and the breach alleged. 

Parsons, C. J^ We are satisfied that this declaration is bad. for several 

reasons. 

1. It does not appear from tJny part of the record, of which the recogni- 
zance is now a part, that the justice had any jurisdiction in the cause there- 
in referred to. We cannot conjecture in what manner the process was in- 
stituted, or what was the cause of it, or whether it was a cause within the 
jurisdiction of a justice of the peace. And we cannot presume any thing 
in favor of the jurisdiction of an inferior magistrate, as it is not general, but 
given and limited by particular statutes. In the condition of the recogni- 
zance, the justice ought to have recited so m^uch of the cause, that it might 
appear that he had legal cognizance of it» If it were not within his juris* 
diction, the proceedings as well as the recognizance are void. 

2. The recognizance does not appear to have been delivered to, and enter- 
ed of record in the common pleas. Debt as well as srirefaciaS will lie on 
a recognizance to a party ; but this recognizance most be matter of record, 
and in debt upon it the defendant may plead nul iiel record. Whenever, 
therefore, a justice recognizes a party to appear at any court of record, it 
is his duty to transmit the recognizance to that court, tBat i^ may be entered 
of record. ' 

3. There is a material variation between the declaration and the recog- 
nizsnce ; as it appears to be acknowledged on a condition which is totally 
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omitted in the counts. If this can be got orer, as variance is not assigned 
for .cause of demurrer, yet the declaration is substantially bad, for oyer of 
the recognizance being bad, and it being spread on the record, it must now 
be taken as pail of the plaintiff *s second count. The debt is. then acknow- . 
ledged on condition, and (unlike the case of a bond in pais upon condition) 
no debt is duCi until the condition is broken. But the breach of the condi- 
tion is no where alleged. lu 2 L. Raym. 1256, there is a precedent of debt 
on a recognizance of bail, and many other precedents of the like action are 
given and referred to iu 7 Wentworth's Pleadings, 64 — 88. In all the re- 
cognizances is alleged, either to be taken by a court of record, or to be de- 
livered to the court and recorded. In all the condition is set out, and a breach 
of it alleged. In a recognizance to the party, it may not be necessary that 
the breach of the conditfon be a matter of record, as it is when the recog- 
nizance is to the Commonwealth, who can take only by record. In this lat- 
ter case, it is usual to call a party recognized to appear, and to enter his de- 
fault on the record. But this last point it is unnecessary to decide. 

The condition of the recognizance is no part of the 6rst count ; but it is 
clear that an action of debt does not lie on anj acknowledgment of a debt 
taken before a justice of the peace. 

It appears to the court that the declaration is bad and insufficient in law 
for the plaintiff to maintain this action, and tlie defendant must have judg- 
ment for bis costs, 

162. 

CoMHOiSWBALTH V. KuflSON, 4 R. 640. 

Upon an indictment for having in posgession a counterfeit bank note, it is not sufficienC 
for witnesses to swear to the identity of the note, unless it has been constantly in 
their posFession, or they have pfit a private artificial nark upon it before partinfr 
with it. 

Parsons, C. J. We have looked into this case, and on consideration are 
all of opinion that the verdict must be set aside, and a new trial granted. 

It is an indispensable rule of law, that evidence of an inferior nature, 
which supposes evidence of a higher in existence, and which may be had, 
shall not be admitted. 

In the present case. Pecker was an unexceptionable witness to prove that 
the defendant passed a bank note to him; but when he testified that the bank 
note he had received had been out of his possession, and in the possession 
of the justice, whose testimony might have been had, it was irregular to ad- 
mit him to testify to the identity o^ the note produced, from his recollec- 
tion of accidental marks. The testimony of the justice would have been 
direct, and is of a superior nature. 

If the witness present bad, before he parted with the note, made any pri- 
vate artificial mark, which he recognized on producing the note, and to 
which he could positively swear, we think such testimony ought to have been 
admitted, as being of as high and satisfactory a nature as the justice's testi- 
mony ; because it could not be presumed that ufac simile of his private arti- 
ficial mark would bo imposed on another note by another person. But any 
accidental marks on this note might have happened to be on other notes. 

In the case of Williams v. The East India Company, (3 East. 192,) the 
testimony of witnesses, from which a strong and satisfactory presumption 
arose, was rejected, because it appeared that there was a witness, who might 
have been produced, and who could have testified directly to the fact. 

The same objection lies to Pecker's wife aa lies to him, and a new trial 
must be granted. 



163. 

MlTCUEL, PER PROCBBIN AHI, V. LoNT, 4 R, 654. ^ 

A creditor of an intevlate, havinfr reeorered jadf meni against an ezecator deson tori 
cannot levy his execution issued upon such judgment apoa tbo lands of w^ich ti» 
intestate died seised. 

Parsons, C. J. The demandant, in a writ of entry but dMsetztn, counts 
on the seizin of his father of the tenements demanded within thirty years, 
and of a disseftin done to him by the tenant The cause was tried on the 
freneral issue, and a verdict was found for the tenant by the consent of thf 
parties, subject to the opinion of the court upon a case reserved. 

Without detailing ail the facts agreed, it is sufficient to observe, that the 
merits of the cause depend on the question whether a judgment, recovered 
by a creditor of an intestate against an executor de Ban tort^ can be satisfied 
by levyiiig an execution i»«ued on that judgment upon the lands which were 
tiie intestate ^s, but have descended, and of which the heir is in possession. 

By our laws the lands of tlie debtor are made liable for the payment of 
debts, and may be taken on execution, either in the hands of the debtor, or 
afler his decease in the hands of his executor or administrator. But after 
the debtor's decease the lands axe made liable in aid of the personal estate, 
which must lirst be ap|>lied to the payment of the debts as far as it is suffix 
cient. And when deficient, the executor or administrator may obtain license 
for the sale of enough to make up the deficiency. Or if they are not sold 
on a license duly obtained, the creditor may take them l^ execution in sat- 
isfaction of his Judgment. And if by the fault oi the executor or adminis- 
trator, in not collecting tlie personal estate, or in not applying it to pay the 
debts, the lands are taken from a devisee or heir, the executor or adminis- 
trator is liabie in an action for waste to the devisee or heir, who is injured 
by the waste. 

An exQCMiorde ton tori has no legal control over the personal estate ; he 
lias no authority to collect the efifects of the deceased. His intermeddling 
is an unlawful act, by which he is liable to a creditor, so far as he iias inter- 
meddled ; or if, when sued, he falsely deny that he is executor, he is made 
chargeable by his false plea for the debt out of his own estate, if he has not 
personal estate of the deceased sufficient to pay it. But no acticm lies 
<)gainst htm for waste by subjecting the real estate to be taken in execution, 
for not paying tl)e debts of the the deceased. And no intermeddling with 
the lands of the deceased will charge him as executor, but such intermed- 
dling is a wrong done to the heir or devisee. 

From this short view of the character, authority and liability of an execu- 
tor de 9on iorty and of our laws .making lands liable for the payment of debts* 
we are satisfied that the lands of one deceased are not liable to be taken to 
i^tisfy a judgment recovered against an executor de 9on tort ; that having no 
character by wfatdli he can obtain license to sell lands for the payment of 
debts, the lands cannot in legal construction be estate of the deceased in his 
hands ; and that to admit the lands to be taken to satisfy a judgment recov- 
ered against him would be extrem^ mischievous, as no action for waste in 
not collecting the personal estate, and paying the debts, will lie against him 
for a devisee or heir, who may consequently be unjustly deprived of their 
lands without an adequate remedy. 

The levy, in the case before us, by the tenant on the lands of the deman- 
dant's father, who was lawfully seized of thetn, was an entry unjustly and 
without judgment of law, and amounted to the disseizin complained of. Pnv- 
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Buant to tbe agreement of tho parties, the verdict must be set aside, and a 
general verdict for tho demandant be entered, and judgment be rendered vp- 
on it for jiiiii to recovec his seizin with costs. 

It may be proper to remark, that in cases like the present, where a credi- 
torweiifd »vai] himself of the lands of an intestate for the payment of hi« 
detil9>if tbe next of kin refuse administration, as a creditor he is entitled to 
it, and in this character, on a deficiency of personal assets, he may have 9l 
license ta sell land enough to pay his own debt. 

Tmm I'risidbnt, Directors, akd Com/ant of the Portlanp Bank t^ 

Stacey and Mansfield, 4 R. 661. 

Replevin of the gchooner Ann and appurtenances, also of one hundred and tbirty-fivr 
bales of cotton^ fifty nine tierces and twenty-two half tierces of rice. 

•'That Joseph M'LcIlan and Hugh Ml.ellan, mentioned in the pleadings, were on th« 
26th of December, 1807, holden, and in law bound to pay the plaintiffs tbe sum of 
$B0^334 50; that to secure the payment of that sum Ui tbe plaintiffs, tbe said Joseph 
and Hugh, by their bill of sale under their bands and seals of that date, bargained and 
soldiainonof other property, tbe schooner Ani), mentioned in tbe writ, with her ap- 
purtenances, and afso the cargo, if any, which might bo shipped on board tbe saicl 
schooner, for and on account of the said Joseph and Hugh, to consist of cotton and 
rice, which said deed was on condition to secure to tlie plaintiffs the payment of the 
money due to them as aforesaid, and was in due form of law : Uiat when the said 
deed was made, tbe said sehooner was in Charleston, S. Ca. having two days before 
taken on board, for and on account of tbe said Joseph 2ind Hugh, a cargo consisting 
of tbe cotton and rice mentioned in the writ : that the said schooner arrived at Glou- 
fester in-the eoonty of Essex on tbe 4th of January, 1^8, when ber said cargo waff 
aHaebed >n due form ol^'Iaw by the defend ants,'at tbe suits of tbe attaching eieditors 
named hfibe pleadings, who are bona fide creditors of tbe said Joseph and Hugh, 
having no knowledge of the conveyonce aforesaid; that the plaintiffw, as soon as they 
bad knowledge of the arrival of the said schooner end cargo, took possession of the 
samewithout any negjrgence on their part, viz. on the ICth of January, 1808; ar.d 
that no other cr>nvoyanco was executed, instrument made, or act done by the 
said Joseph and Hugh, lo transfer the property of the said schooner and cargo la 
the plaiutifis, exceptin|r the executing the biU of sale aforesaid." 

Parsons C. J. On the trial of the issues, the question submitted to llie 
jury, was, whether the chattels replevied, were the property of the plaintifis. 
A Terdict being found by consent of (he parties for the plaintiff?, subject to 
the opinion of the court, on a case slated, we have examined'the facts agreed 
upon, and upon consideration are satisfied that the verdict is right. The 
^operty being m Joseph and Hugh M'Lellan, they mortgaged it by a 
deed in due form, duly executed, and for a valuable consideration, to tJie 
plaintiffs. 

But it is objected, that the goodc, when the deed was executed, were in 
South Carolina, and that the plaintiffs did not in fact take possession of them, 
until after they had been attached at the suit of ceitain creditors of the M'- 
Lellans. 

. Personal property passes by grant on the execution of the deed, and at 
common law an actnal delivery is not necessary to the validity of the grant. 
By the Eaglish statute of 21, Jac.c. 19, which forms a part of their bankrupt 
system, a grant, where the possession is not delivered, but remains in the 
grantor, will not protect the property against the assignee of the grantor, if 
he become bankrupt. But the English bankrupt laws were never in force 
in this state. By the construction of that statute, a sate of a ship and cargo 
abroad is good, although possessicn be not immediately delivered, provided 
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the evidence of the title be delivered, and the^endeo take possession as soon 
as the property is within his reach. In tliis state the neglect of delivery may 
be a circumstance, from which a jury may with other circumstances pre- 
sume fraud; but the sale is not thereby void. Now the schooner in this case 
arrived at <jrleuce3ter, on the 4th of January, 1808, and it is agreed that the 
plaintiffs took possession, of Iter and her cargo, as soon as they had knowlr 
edge of her arrival. Here was, therefore, no delay in the plaintiffs, nor any 
circumstance from which il might be inferred that the sale was not'bonajids. 
The mortgage must be deemed to have legally vested ^he property ijn the 
plaintifTi, and judgment is to be rendered op the verdict. 

J^TotCi, Atter the Chief Justice had delivered the opinion of the court, as 
fibove, he observed tiiat one reason, which induced him to save this casOf 
was, that it might be ascertained, whether there was any distinotion between 
what is commonly called the grand biH of sale in England, which is necessa- 
ry to pass sliips at sea, and the bills of sale for vetsels used in this country, 
fle'said he knew no distinction, and believed there was none. He thought 
on the whole that the case was so plain, as to have b^en hardly worth 10- 
serFing. 

165. 

Smith and others v. The Newbitrvihirt Marinx Insurahcb Compart 

4R. 668. 

Parsons, C. J. observed, aAer stating the facts agreed, that the question 
Teserved was simply whether the plaintiffs had, or bad not seasonably abaml- 
oned after the knowledge of the peril, so as to entitle them to recover a total 
loss. They had notice of the loss, and of the nature and extent of it, on the 
24ihof February: they lived in the town where Xlte defendsrtits kept their 
office, but did not offer to abandon until forty-five days after ndlice of the 
loss was received, and no reason is assigned for the delay. 

The owner must abandon within a reasonable time after notice. He shall 
not delay for the purposes of speculation, or wait for further intelligence to 
guide him in his speculations. What is a reasonable time must depend on 
fads. When the facts are agreed pr found, it is a question of law. In the 
case at bar, the offer to abandon was delayed until the 10th of April. This 
delay unaccounted for is unreasonable, and the court are all of opinion, that 
-in not offering to abandon sooner, the plaiatifTd lost their right to abandon, 
And can recover for a partial loss only. 

Let commissioners be appointed to liquidate the damages, and let the cause 
.stand over for their report. 

166. 
"Freto, who snEs by Lbfavour, his guardian v. Brown, 4 R. 67^, 

Parsons, C. J. The action is aiSHmpsil, by Freto, a minor, who was 
fifteen years old in 1805, to recover of Brown his earnings in Brown's ser- 
vi ce ^luring that year. 

The parties have agreed to a case, in fvhich it is stated, that the plaintiff's 
father is dead, and his mother married to Robert Pierce: that during the 
year 1805, the plaintiff lived in the family of his father-in-law, and was 
maintained by him; but was a fisherman in the defendant's fishing schooner, 
for the season, in which be earned the nioney demanded in this action, ex- 
clusive of the advances made for his use by the defendant, which are deduct* 
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cij. Th6 balance is 71 dollars 87 cents» which Piercei the father-in-lair 
. ako claims. 

The father in law is no^obliged to maintain the plaintifi^ and consequent- 
ly is not entitled to his earnings. While the plaintiff lived in his family, and 
Was maintained by him, he must be considered a serrant d$ fatio as to 
atrangersi who cannot question the right of the father in law to his minor's 
earnings. But this rule cannot bind the minor. He may q6it the family at 
hii owA discretion, and can make no contract^ which he cannot avoid, ex- 
cept for necessaries* The father in law may recover against him for neces- 
saries, upon an implied CEastimpstl, bat he cannot claim his earnings against 
the minor^s consent. If he eoold, the earnings might greatly exceed the ex- 
penses of maintenance; the whole of which the father in law would receive^ 
and the next moment might turn him out oi doors. 

In this case, it was intimated, that the mother is guardian by nature, and 
that her right devolves otf her husband. We know of no such right of de- 
vohition. If the right devolved, the duty must devolve, but it is clear that 
the fiither in law is not obliged to maintain his children in law» whether the 
mother be living or dead. 

Judgment must be entered for the plamtiff for $71 87> the balance of his 
earnings, with costs^ 

167. 

WORCKSTKB TURNFIKE CORPORATION V. WlLLARD, 5 R^ 0f. 

That an Mpriss promise by a tMmber of a tvropike corporstioo to paj hi* asieiitBiento 
h good in law. 

Farsoits, C. J. observed, The contract declared on and produced in ev- 
idience, was signed by the defendant and the other members of the corpora- 
tion. In this contract the defendant engages to take one share, and to pay 
all such legal assessments as should afterwards be made by the government 
of the corporation; on condition, that the number of shares should be six 
hmnlred, and that the turnpike should bo located as there described. But the 
defendant contends, that the remedy by statutes providing for the sale of the 
shares of a delinquent proprietor, for the payment of assessments in ^ar- 
rear, is the only remedy which the plaintifis by law liave. 

The indemnity which a turnpike corporation can, by the statute creating it 
claim for the expenses of locating and making the turnpike, arises wholly 
from the legal toll to be received. And jifter it is created with all the neces- 
sary powers, it may be very uncertain whether the indemnity will be suJflTi- 
eient, as the expences and the toll are each uncertain; and the directors can 
have no funds to enable them to contract with, or pay the workmen, but the 
value of the shares when sold, unless they bind themselves personally to the 
payment. This cannot reasonably be expected from them, without some • 
further security from the proprietors, than the value of their shares, which 
in fact may be unequal to the reimbursement. This further security, there- 
ibre, is a reasonable one, and of convenience to the public, as far as turn- 
pikes are a common benefit. 

There is no legal objection to a contract between the corporation 
and the individual members of it, more than between a town^and any of its 
inhabitants, when the authority of the corporation to contract with the mem- 
bers is within the reason of the powers vested in it, and may be necessary 
for their execution; although this authority may not be expressly given by 
the incorporating act, or by any other statute. 
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Notwithstanding the remedy of sale given by statute, if the proprietors^ 
to induce the corporation to make the turnpike, will expressly promise to 
pay their proportion of the legal assessments, for the ezpences; and the cor- 
poration proceed in the execution of their powers, on the faith of these 
promises, the promises are good in law. They are made between parties 
competent to make them, and for a legal consideration. If the promise is. 
good in law, an action to recover damages for the breach of it| maybe m%\n^ 
tained. 

168. 

COHM05WKALTB V. RTAIV, 5 R. 90. 

Where a etatate annexee a fine, for an offiMiee, for the uie of tlie town, in which tlie 
offence it committed, can a taxable inhabitant be of the grand jury who ihall find 
the indictment' 

Parsons, C. J. said. That great care should be taken to provide judges 
and jurors as free from interest as possible, there can be no doubt. It is 
not only a maxim of law, but a sound principle of natural justice. It Is 
sometimes not possible perfectly to adhere to it Every fine to the use of 
the Commonwealth may affect the interest of every citizen, as it may lessen 
the public taxes; but if citizens cannot be judges and jurors, no ofiences can 
be punished by fine. Where fines are given to counties, the inhabitants may 
have an interest somewhat greater; and where pendties accrue to towns, the 
intere8tx>f the inhabitants may be a little more affected. 

This is all true in theory, but in practice it cannot be believed to have any 
effect. As some degree of interest in all cases of public prosecutions for 
fines, will necessarily be attached to jurors, it is for the legislature to direct 
when this theoretic interest shall be no good objection to a juror. And 
here, the law must be considered as repelling the objection of interest ; oth- 
erwise the offence must remain without prosecution, since Boston and the 
small town of Chelsea constitute the only towns from which the jurors must 
be returned, It were to be wished, that all fines should be paid into the 
county treasury, for the use of the commonwealth* But there can be good 
reason, why the legislature may not constitutionally provide that a remote 
and small corporate interest shall not be a legal objection to a juror's trying 
a cause, in which the defendant may be sentenced to pay for the use of the 
commonwealth a fine imposed by a public statute* 

169. 

Brioos.v. The PresioenTi Dirbctors, &rC. of the Nantucket Bank, 5 

,R. 94. 

Assampsit; and the defendant! plead misnomer of the corporation in bar; aad upon 
joinder in demurrer*, 

Parsons, C.J. observed. The defendants admit their bar is bad, but 
they contend that the writ ought to abate, because it appears from the face 
of it, tliat the court to which it was returnable, had no jurisdiction. The ob- 
jection is the want of a venue laid in the county. But the want of venue is 
no objection to the jurisdiction, although at common law it is an^bjection to 
the declaration. In England a. venue in point of form is necessary, but so 
far from its being an objection to the jurisdiotioi^ the court will change'it 
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to another <ountyi to prevent oppression in the plaintiff, or to secure an im- 
partial trial. 

The venue at common law, regulates the process of summoning a jury, 
who ancientlj were always returned from the vicinage; but in this common- 
wealth venues are of no use. In early days of our law they were not aver- 
red; and tradition has handed down the first case, in which they were held 
necessary. It happened about sixty years ago. Since that tioxe they have 
been considered as a necessary part of technical form, but as not a substan- 
tial pkrt of the writ. 

We, dierefore, hold a declaration without a venue, or with a wrong one, 
as bad in form when specially demurred to for this cause ; but for no other 
ceasoD, that I can devise, but a long usage $ S. P. 5 ib. 97. 

170. 

Silas Bitllard v. The Pbesibent» Directors, avb Co of tHB Namtxtck- 

RT Bai7K, 5 R. 99. 

J^lea of mimoraer in abatement, averring their true corporate name to be The President 
and Directors of the Nantncket Bank. Replication, by way of oitoppel, that the 
defendsnti in issaing^their notei, aied the name by which they^^were sued. 

pARsoNSy C. J. The defendants ought not to have opposed the plain- 
tiff ^s motion to amend, as the plaintiff was led into the mistake by the fault 
of the defendants in issuing their notes by a wrong name, which the plaintiff 
supposing to be their true name, and sued them by it. And we are of opia- 
ion that die plaintiff is not chargeable with laches, in not making the motion 
in the court below. But it might have been made in this court at the last 
t^rm, and by the plaintiff's delaying it, the defendants have incurred ex- 
pense. . The plaintiff may, therefore,^ amend the misnomer in the writ, pay- 
lYig the defendants their costs, for attendance after the first day of he last 
term, and for their fravel and attendance this term. By the rule the court 
are obliged to allow an amendment,J after demurrer and before joinder, on 
"ihe terms of the rule: but they are not restrained from granting it on any 
Lerms^ which they may think reasonable and ecjuitable. 

171. 
Jones, et al, v. Fai.es, 5 R. 101. 

Parsons, C. J. The admission of parol evidence by the judge to prove 
the contents of certain promissory notes, said lo be lost, is objected to on 
exceptions filed by the defendant ; and for this cause a new trial is moved for. 

By law the plaintiffs, after they had been delivered to the jury in evidence, 
had no longer the custody of the notes ; but they were intrusted to the clerk 
t)f this court ; and'it appeared from his testimony that they were lost, and 
that he could not find them. This was a proper case to let in evidence of 
the contents ; and the attorney of record was a proper witness to prove the 
facts. But the defendant's counsel have argued against the admission' of the 
copies, because they were not proved to be taken before the loss of the 'origin- 
al; and his argument, is founded on principle, if the copies were produced 
to prove tljp originals. But the copies were produced, to have the confessioii 
of the indorser written on them, that he believed them to be true copies, and 
that the originals were lost, for the use of the defendant if he should have 
occasion to resort to the indorser* for a remedy; and not to prove the coii- 
ten ts of tbia nataia thia action • * 
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Wheelock v. Whexlwbiobt, 5 R. I04# 

Defendant hired a horse to go an agreed distance, and to retvraat a time mentfonecf'b/ 
defendant; but he went beyond that distance, and the hon« died without being rod* 
immoderately, or other neglect of defendant. 

Parsons, G. J. The defendant, by riding the bone beyond the place iot 
which he had liberty, is answerable to the plaintiff in trorer. For thus riding 
the horse* is an unlawful conversion ; and if the horse had been returned ta 
ihe plaintiff, the defendant might have given it in evidence in mf ligation of 
damages. As the horse was not returned, the plaintiff might have recovier- 
ed the value of the horse in damages. What that value was, must be settled 
by a jury. If the horse in fact labored under a mortal distemper, although 
unknown before his death, the damages would have been the value of a horse 
so diseased. But it would have been incumbent on the defendant to have 
proved that from any causes the horse was not worth the apparent value ; and 
if he failed to satisfy the jury of the reduced value, the plaintiff ought to re- 
cover the apparent value. 

According to the facts, the plaintiff^s action is misconceived. It should 
have been trover, and not case for improperly using the hcnrse. And if this 
verdict should stand, it would not be a bar to an action of trover for a con- 
version by riding the horse to a place without the contract* 

Verdict set aside, and a general verdict entered for the defendant. 

173. 
Commonwealth v. Kingsbury, and otbers^ 5 R. 10&. 

Parsons, C. J. The defendants are charged with conspiring to get pos« 
session of the chattels of Pons, carrying them away, and secreting them, un- 
der color of authority from the owner to sell them; and that they in fact car- 
ried their canspiracy into execution. The fraudulently obtaining possession 
ofthc chattels of Pons, carrying them away, and secreting them, is unques- 
tionably a felony. But it is said that the conspiracy is a complete offence 
by itself, before it was carried into effect, and therefore is not merged in the 
felony. We are uf opinion that the misdemeanor is mejrged. Had the con* 
spiracy not been effected, it might have been punished as a distinct offence ; 
but a contrivance to commit a felony, and executing the contrivance, cannot 
be punished as a distinct offence from the felony, because the contrivance is 
a part ofthc felony, when committed pursuant to it. 

The law is the same respecting misdemeanors. An intent to commit a 
misdemeanor, manifested by some overt act, is a misdemeanor ; but if the 
intent be carried into execution, the offender can be punished but for one 
offence. 

If the jury bad acquitted the defendant of executing the conspiracy, and 
convicted him of the conspiracy only^ sentence might have been passed 
at^ainst him for the misdemeanor, because the offence is not laid to be done 
felonioii^ly. But they have found him guilty of acts which without doubt 
amounli^ felony. 

Jud^ent arrested. 

174. 
Spear t. Bicknkll, BR. 125. 
Parsons, C. J. The defendant pleaded an easmenty for the public in the 
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plaintiff's land. This is not persond estate^ bat is a real franchise, holden 
by the Commonwealth for the benefit of all the citiiens, and which greatly 
aflfects the plaintiff *8 interest in the close. And although in common par* 
lance, a right of way over the land of others may not be called real estate ; 
yet, I tliink it must be so considered withfn the intent of the statute, ezclu* 
ding justices from taking cognizance of actions in which the title to real 
estate shall be in question. 

It is objected that the defendant having prescribed for an highway in his 
bar, and the plaintiff having set up another prescription in his replication, 
lie ought (o have traversed the defendant's prescription ; and it is contended 
that this ezecption may' be taken on general demurrer. If well founded, the 
objection may be so taken without doubt ; for it is a substantial fault. If 
iiie plaintiff does not, when replying another prescription, traverse the de. 
fendant^s, the pleadings can never be brought to an issue. The defendant 
cannot traverse the prescription set up by the plaintiff in his replication, 
because it would be a departure from his bar ; and'if he rejoined his own 
prescription, the plaintiff migiit surrejoin his prescription^ and the (headings 
might be endlesss. 

But is this objection well founded ? The defendant, in his bar, pleads no 
prescription, but only alleges an highway for all persons* This allegation 
the plaintiff is not disposed to deny, but to qualify. Ue confesses the high- 
way, but prescribes for a gate, to be opened and shut by all persons passing 
through. The proscription may be good in law, for it might have a lawful 
commencement. And a replication of this kind is in principle like the case 
of Kenckin v. Knight, 1 Wils. 253. There the defendant in trespass quart 
clausumfregil justified by a custom to put all cattle levant ana couchantf 
and that he accordingly put in his swine. The plaintiff replies, and admits 
the custom to be true as far as it goes, but alleges that, by the custom, the 
swine must be rung. On demurrer it was holden that the plaintiff need not - 
traverse the custom pleaded by the defendant, because his replication is only 
a qualification of it. 

If it be true that the plaintiff might have traversed that the gate was 
wrongfully on the way, and that on this traverse an. issue might have been 
joined, this objection is certainly formal ; because the defendant might have 
regularly averred the wrongful erection of the gate, and traversed the plain- 
tiff's prescription, on which a regular issue might have been joined on the 
merits. 

This objection ought not to prevail. And on this point there is much 
doubt whether this traverse of the wrongful erection of the gate would have 
been good. For the defendant in his bar, pleads it not directly, but as a 
mere inference, because it was on an highway. 

Another objection is, that the plaintiff has not brought himself within his 
own prescription. By his prescription he cannot erect a gate at all sea- 
sons of the year at his pleasure, but only when it shall be found necessary 
to preserve the close, and the grass, and the emblements ; and the words 
*' when it shall be found necessary" must be understood as equivalent to the 
Words " when it shall be necessary.'* But he alleges that in July, 1799, the 
])Iaintiff finding it necessary, erected the gate. This is certainly an infor- 
mality in his averment, but J think not matter of substance; for if the de- 
fendant had traversed that the plaintiff found it necessary, the issi^ would 
have been with him, unless in fact the gate had been necessary, ^or if it 
had not, the jury would not return that the plaintiff found it so. 

Another objection is, that the plaintiff alleges that from that time the gate 
had been kept up and maintained to the time when, &c. in manner aforesaid. 
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foT the purpose aforesaid, without alleging that at the lime when, &c. even 
he, the plaintiff, bad found it necessary to do so. 

' Hieie appears to be great weight in this objection. The plaintiff may 
be considered as averring that he kept up and maintained the gate, to be 
^ot hy aTl persons who opened and passed through it, for the purpose of 
preserving the close, and the grass, and the emblements. All this may be 
true, and yet, at the time whei)» &c. the gate might not be necessary for that 
purpose. And the replication is certainly defective for not averring that at 
the time of the trespass, the gate was found necessary for the preservation 
of the close, and of the grass and emblements. And of this defect the de« 
fendant might have availed himself by demurring to the replication. 

BCit there are faults in pleading, bad on demurrer, which may be waived 
by the adverse party pleading over. Tlie rule seems to be correctly stated 
in I Lev. 104, Cutler et al. v. Southern el ah Where the plaintiff in his 
replication makes a title, and it thereby appears he has a bad title, no rejoiii« 
der can by any implication make it good. But when it appears that he has 
» title, but it IS defectively pleaded, the rejoinder admitting this matter, and 
tendering an issue on other matter?, will make the replication good. 

In the present case, the plaintiff avers that at the time when, &c. he kept 
up the gate for the preserration of the close, and the grass and emblements. 
The implication is strong, that the gate was then necessary for this pur- 
pose ; and if the defendant had traversed the necessity of the gate at that 
time, a material issue might have been joined, and jwtgment might have 
beei} entered on the verdict for the party prevailing. But the defendant nei- 
ther demurs, nor maktes the traverse ; but traverses several other distinct 
matters, so that his rejoinder is bad on special demurrer for duplicity. By 
not traversing'Jhe necessity of the gate, he has admitted it, when he traver- 
ses other matters, and does not demur. 

This rule in pleading Is very reasonable. The defendant might, by tra- 
versing the prescription, or the keeping up the gate pursuant to it, have had 
a trial upon the merits. The pleadings on his part are so conducted as to 
avoid a trial on tlie merits. If he did not admit the necessity of the gate* 
he oughtlo have traversed it. If be intended to avail himself of the defec- 
tive averment of tlie necessity of the gate, he ought to have demurred. He 
has taken neither of these methods, but has pleaded a bad rejoinder, in 
which he has not traversed the necessity of the gate, and has thereby admit- 
ted it, I am glad that we are able to render judgment on this record accord- 
ing to the apparent merits of the case, consistently with the rules of plead- 
ing, which are founded in good sense. AH needless refinements ought to 
be rejected, and all finesse intended to ensnarel should be avoided. Tha 
plaintiff must have judgment. Rejoinder adjudged bad. 

175- 

Sherbvjiks t. Fuu.Mi 6 JEU Ids. 

The pkintiiT proved the acre^iiMnt declared oii« by j»«rol«TideBe«, prodacing no inMi^ 
orandum in writing signed Ky the party, (defendant) or by any person authorised by 
him, except a certain receipt, of the the tenor following: *^ Bobton, JuIy S4, 1807. 
Received of Saniael Sherborne a deed, ngned by R. M. for a certain lot of land 
therein mentioned, the consideration thereof b^inf f5371, 67, which snm I promise 
and engage to account with said Sherbure for. Witness my hand. Seth FnUer. 

It appeared by parol evidence, that t^ defendant signed Uio above on the following ac- 
count, viz. That the wife of said M« bad not released her dower to the lands, m tha 
said deed; and that defendant was to obtain her release, and then return thedeed 

* to the plaintiff. 

30 



JBil MiAiicB Taem^ WoiicEST^Ey 1809* 

PaesokSi C J. It % objected to the yerdict, that it is fonnd for thm 
plaintiff on the breach of a cootiact touching the sale of lands, and eo is 
within the statute of frauds, aod that liie cootraci declared o»» was pic^Ted 
•nly hf pMol eTidenee. 

It ie answered by lh» plaintiC thpt when a contract wfthitt the fltaturte, is 
fawfuUy reseiiMted, either party may demand of the other, the repay neot^oT 
money adTanced^.or- the return ^f any thing delivered nader the contract, 
and may support such demand by parol evidence. This poMtica 19 general- 
ly Irue^-^ andii>..this case, hadthe pfointiflT advanced raoney to the defendanlir* 
or delivered ffiin. as barTifT a deed,.fbr sttfe custody, a» aetioB would have 
lain for the moaey-or deed, or even trover for Ihe dieed, and parol evidence 
would ^pport such. action. For the original bargaia may fall through^ be- 
cause one of the parties fraudulently refuses to have a written meflnorandunh 
of it signed by him. 

If the deed to be returned bj Fuller was in his cvstodjr as bailiff, this 
principle would apply, and the verdict be goed. But this b no4 the case. 
The land was conveyed to Fuller by M., and the deed delivered to the foi^ 
mer as evidence of bb title; although ho promised by parol', that he would 
return it, unrecorded, if the contract whs rescinded; and 00 the return and 
cancelling of the deed, it was uiklerstood, that he would be divested of the - 
land. A promise to return a deed under such circuaMtances, is a promias 
within the statute concerning the sale o^ lands, as the title to the lands was 
intended to be dianged by the performace. This prombe,ihevefbre, cannot 
Ve proved by parol, evidence. Tl>is defect of written evidence cannot be 
aided by the receipt in writing ; for that instrument proves a contract to ac->- 
ceunt.for money^nd the paroi evidence, given to expbin it, either costia— 
cRcts th^ contisiiet declared 'on, or materiaffy Taries it. 

As the justice of the aise is with tl>e plaintiflF) he maj decktre es the re- 
ceipt, as o» a promise to pay monef » The verdict roust be set aside^ aid" 
A new trial granted, with leave to the plaiptif! to ameiHi,oii payment of thft* 

fJQStS^. 

176. 

^WlSGEETT, ST AL. V. HjlSKELL,^ R. t44. 

Tbe^ssigameQi mtkde by. an ixMoIveftt debtor, for the benefit of his creditorv, it vord^ 
«Dlei8 Iho creditorsheeams aparty or assenlto the assignment or eonveyiuico. 

Parsons, C. Jv l^ie merits of this case, as to the ship, depends cm the 
validity of the transaction, as it relates to the creditor B. who was not a par- 
ty, nor assentmg.lo the transaction: For if the biH of sale, relied 00 by the 
plaintiff!, is in Jaw^ Amudulenty as to creditors, not parties nor assenting to it, 
the plaintiffs must fail in their action. The deed of conveyance, to be valid 
in this case, it must have been made for a valuable consideration, and in 
good faith. First, the consideration. The grantors make the deed with 
honest intentions, but they receive no consideration for it; they have parted 
'With all their estate of every description, without any estimate of its value, 
iand they do not even obtain in consideration the discharge of a single debt It 
is true that a conditional release is executed on the same daj,^but it de- 
pends upon the further conduct of the gsantors tlieiUBelveSf to obtain any 
benefit from ttiis release. 

•In a case of this kind, it is incumbent on the grantees to show a valuable 
eonsideration,and they have failed . *But from the facts agreed, the presump- 
tion is, that the property conveyed, was of much more vsJiie than the debts 
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4oe to th« grantees, and to the indorser and sureties of the grantors. Fot 
^e admission is, that the plaintiflTs have not received more Uitin enough in 
^cash for' the payment of these debts; whence we ought to conclude that 
4hej have already received eno^igh for these purposes; and there is a surplus 

property conveyed to the va!ue of the ship Mac, and her outward bound car- 

fo of cotton. To have establtshed a^valuaUe consideration, there ought to 
aTebeen proved a fair and just value of the property conveyed, so that Hi 
adequacy might be apparent. Was this conveyance inna fiduA Was if 
nade with honest intentions, expressed in the contract, or at. least not rateH" 
tonally omitted, and for purposes, for which, the taw wiH atithoHse Hn'insol- 
•vent debtor to convey all his effects? It purports to be made'for the ben- 
efit of the indorsers and eureties of the grantors, and for the grantees to se- 
•cure their debts. Btit it is evident that the intent of the partly went mudr 
further, to compel the discharge of the grantors from all thenr debts, by lock- 
ing up from every creditor who would not discharge them every part of the 
estate of the grantors. And it was not enough for a creditor to entitle him- 
iself to a. part, to release his debtors; but he must be content to have his de- 
mands settled, not by a jury or impartial arbitrators, but by the plaintiffs 
^themselves, who have an interest 4o lessen the amount of all the debts due 
4>ut their own. 

Does the law allow Hie msolvetit debtor to make this bankrupt law fisr 
Chimself? By our law a debtor*s property is liable to attachment by miry 
^creditor: and on the other hand, a debtor may prefer one creditor to anoth- 
er, by paying his debt, c|itlier in cash, or by conveying so mtich of his estate 
J9A will be adequte to tlie payment. But the creditor nwst be: a party, or as- 
•centing to this payment or conveyance. If he be rtot, nothing passes to 
*liim, and nothing passes from the debtor and his estate intended to be cott^ 
tveyed, remains liable to attachment by any other creditor. 

But it is argued that a creditor, to whom the conveyance is made, must 
ebe presdmed to assent, or he may afterwards assent. We catinot alvraya 
.^resume that he wilt assent, and especially on releasing the whole debt on: 
^receiving a part: and the present case proves, that one creditor did not as*' 
^eent. A creditor may afterwards assent, and then he may be bound by hit' 
.assent; but until his assent, the property remains the debtor^s, so far as tsf 
'be liable to the attachment of another creditor; and if the property does not 
pass by the conveyance when executed, it can never afterwards pass by vir-i 
%\xt of such conveyance, so as to defeat an intervening attachment by aoeth- 
.er creditor. If this were not law, great mischiefs would arise. The con- 
veyance may be made to the use of a creditor beyond sea, and how long 
must another creditor wait, to learn whether or not an assent is' given? anfd 
-the insolvent grantor may, in the meantime, dispose at his pleasure, of the 
IMToperty so conveyed, to any person ignorant of the prior conveyance. 

It is, however, argued, that this deed conveys a trust estate, according to 
the intent of the parties, which immediately vests the pn>perty in the tras-* 
tees, so that no legal interest remains in the grantors liable to attachment^ 
He may thus convey in trust hona fidc^ and for a valuable consideration; b»t 
not without the assent of the creditors. If such a trust estate wore allowed in 
this state, where there is no cpurt to compel a discovery, or an execution of 
a trust, the creditors would be without remedy. Tiiey could not attach, be- 
cause the estate passed to the trustees; they could not compel an execution 
of the trust, if they had evidence of it. And what action could they main- 
tain at law, not being in possession of» or parties to the deed of trust ? 

But if they had evidence of the trust, and deviatiug from the roles of tba 
common law we should allow the creditors to maintain a special action^ 
the ease against the trustees, it would be inconvenient^ if practicable, to 
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make out their claim to any ascertaioed portion of the property conyeyed be* . 
fore a jury. The policy of the law, therefore, providing for attachments, 
and not providing any remedy in equity against the trustees, prohibits the 
establishment of a trust estate created by an insolvent €kbtor for the benefit 
of his creditors not parties to it.~ We do not decide that an insolvent debtor 
cannot convey an estate in trust to pay particular creditors who are assent- 
ing and parties to the conveyance ; for we perceive no di(&rencc, as to the 
effect on other creditors, whether the estate be conveyed directly to the.par* 
tic ular creditors, or*with their assent toothers Intrust for them. And if ^ 
they have no convenient remedy to compel an execution of the trust, yet ' , 
vohrUilmsnonJU injuria. ' 

It is also argued that it does not appqar that the clear and unimcttmbcrcd . 
value of the property conveyed exceeded the ainotmt of the debts due to the 
grtintees, and that the monies raised to pay the indorsers and sureties were 
the proceeds of the estates previously mortgaged to them, and therefore the 
conveyance may be good to the grantees; who, if they admitted other cred- 
itors, would pay them out of their own funds. But the intent of the parties 
apparent from the deed, was not the true intent, which was the pro tola pay- 
ment of the other creditors, on their discharging tiie grantors; the deed, 
therefore, was on a confidence not expressed, for their own benefii,repo3ed by 
the grantors in the grantee^i. We say for the benefit of the graotore, because 
they expected in tliis manner to obtain a discharge from their debts, on pay* 
ing a part of them. The presumption is, that the propetty did exceed the 
amount of the debts due to the grantees. For the plaintiffs have oeeli 
enough to pay the endorsers, sureties and grantees, without crediting the 
ship Mas and her cargo, which were included in the conveyance. This 
cargo was cotton, as appears by llie stalement of the factors of the grantors^ 
in Liverpool, and was by them appropriated to pay them tbeir debts, due. 
them from the grantors. If the sbipJiad put into Portland, in distress or 
for any cause, aAer the conveyance the plaintiflfs would have received this 
cargo; and it does not appear that those factors who had tlie benefit of it, 
were cither indorsers or sureties, and certainly they were not among tlie 
grantees. The result is that the title deed set up by the plaintiffs to the ship 
Mac, is fraudulent and void as.agaiost B. But the return cargo comes un- 
der a different consideration. It was not purchased with the proceeds of the 
outward cargo, but on the credit of the plaintifls. to whom it was shipped. 
The plaintifls must, therefore, pay for it. If they pay for it out of the money 
of the grantors, received from the effects conveyed, for those monies must 
they account as trustees, if, as is our opinion, the conveyance was void; and 
they ought not to account for those monies, and for the cargo purchased with 
them. The return car£;o is, therefore, the property of the plaiotifls. 

The verdict must be amended conformably to the agreement of tlie par* 
ties; so that the property in the ship Mac may be found not to be the plain* 
tiff's and nominal damages must be assessed for the defendants; and the 
property of the cargo found for the plaintifis, «nd nominal damages al»> to 
them. 

177. 
Lane kt al. v. Jacksox, 5 R. 157. 

An intolvent oonii^nce may, before reeoiving'thsj|r«odi, disagree to thr coBsignilrent, 
unleiB the conaignar ■hail dim^t. 

Parsons, C. J. The plaintiffs claim the goods on two grounds. That , 



the eoosigneM while Uie goods were m /fann^ti, disagreed to the consign* 
memif to whicbf u they were insolvent, the assent of the consignors muM be 
pretttflned. An insolvent consignee may, before he receive the goods, ^iva- 
free to the consignment, and tJie assent of the consignor shall be presumed 
unleeafae, in • reasonable time, declare his dissent, or neglect to give notice 
of bis assent* That he avail himself of this disagreement, the consignee 
■bouid give reasonable notice thereof, and he must within a reasonable time 
declare his intentioii. For if, aAer notice be is silent, his assent shall no 
loAger be presumed* If the goods arrive here before the consignor can 
havo notice thai Jiisoomignee ba« disagreed to tlie sliipment, any person, at 
the request of the consigDee^ may receive and take care of tbem, until the 
eoMignor can hav* notice | and an intermediate attachment shall not defeat 
his right For the insolvent consignee having refused to receive them, the 
goods Kretmlrmmlu^tLnd may be seised by the consignor while they continue 
w trmuiiu. And on his giving .notice of bis assent, within a reasonable 
tiflse, to the disagreement of the consignee, the contract is rescinded ofc hM^t 
and nothing ever passed by it to tb^ consignee. 

Bill this cas6 is different. The consignees here undertake to assign tlie 
goodSf and authorise a sale thereof for the use of the consignor. l*his is in 
affirmanoe ef the contract; and we cannot presume that the consignor would 
consent to the appointment of a (actor, with power to recive and sell. The 
authority of tlie ftetor is derived from the consignee, and necessarily suppo« 
ses an interest in the goods. The plaintifli, therefore, cannot support this 
action upon the ground that they liad never parted with their property in the 
goods by the supposed disagreement of the consignees. 

This ground failing, they claim that the assignee of the goods lield tho 
same in trust for the plaintiffs; but this must also fail, upon the principles 
settled in Widgery et al, v, Haskell. 

As a matter of practice, we have *consklered what constitutes an attach- 
ment of goods; and we are of opinion, that the officer must have the actual 
pdssession and cnstody. This results from the legal import of the word ; 
and in this sense it is now to be understood. There ought certainly to be 
the same possession and custody as on seizure by execution. Otherwise an 
officer attaching would not be obliged by law to seiee on execution, because 
lie hsd attached. But goods seized on execution must be sold at the expi- 
ration of four days alter seizure, and the officer cannot sell, unless he <5an 
deliver the goods to the purchaser. 

The plaintiffs having failed to supp<»rt their property in tho goods at the 
iitnt of the replevin, the verdict must be set aside, and a verdict with one 
-dollar damages ht entered for the defendant. 

178. 
TccKSR T. Bass, 5 R. 164. 

Pabsoks, C. J. Special assumpait against defendant for not fulfilling his 
ttudertaking made iii behalf of a tunipike corporation. 

An agreement had bjsen made between the plaintiff and the defendant, the 
latter acting on behalf of the corporation, that the plaintiff was to let the 
corporation have his lantf for the tnrnnike paying at the rate of ^100 per 
acre, making a wall and railing, and complying with some othcfr specified 
terms* A memorandiim of- this agreement was signed by the defendant ; 
also evidence was produced, that pursuant to the net of incorporation the 
turnpike had been legally located over the plaintiff's land, arid an agreement 
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under the defendaDfs hand wm alio prodoeed, mideilakinf iniyshalf of lh«!^^ 
'CorporatioD to fulfil thiscontreet. But the pltiatiiF did not pii>v» Uuit he-' ^ 
had in fact conveyed the land to the corporation» or aigned any onbinoimadiVA 
in wnting proniiaing to cooTey it ; and whether he ought aet to hai^ pto^' -^ 
duced thia evidence to maintain the innie oq: hia part ia the queatiobra^ 
versed. 

The agreement of the plaintiff to let the eorpovation have lhe= laad^ maf« « 
poaaihly admit of two conatnietiona ; either an agreetneail tD> Mi the 'landy^^ 
er a eonaent that the.tornpike maf he looited over it' on atlpuialed' tbrma^^l 
If the expresmon he equivocal, it nuat he taken moaC aCrongly agiinat thec' 
delhndant, in whoae language the memorandum iaegp waw d;' '■ Bat the ear* ^ 
peratioo have hy their own act explained it in the ptalntiff^a fartor, if; thej» '^ 
iitfe no eoiQveyance» nor an agreement to convey firom< the plaintiff.^ The<:' 
road has in fact been located over the plaintiff'a land hy tba^direation of =lhe' : 
icoroorationr and no damages have been estii^ated ibr the plaintiff prirsuaiM* ' 
to the act. The agreement therefore must be construed ar a'ceirtraot toaetl - 
a perpetual easement over the plaintiff's land to the eorpoialiott^ to trliidk*^ 
easement it now has a legal and indefeasible title ; and the piasmiff h4a a 
right to recover the atipuUted damages. This construction: iaalao auppefKw -^ 
edby the terms of the agreement, in which there ia no deaeiPipsionraa tat^. ; 
quantity or site of the land whieh the eorporation ia to bave^' L^ind cannea ~ 
be holden by this corporation but fcnr a turnpike^ and when the road ia km^ ':. 
Ied| it ia a public high way, and cannot be Ineumbeired; ■ -^ 



178. 
Colt anp oTKxaa v. I^BLt, S'R. Itl^ 

Pabsons, C J. The point in this cause substantially submitted to the dje* i, 
•cision of the court is, whether the agents in London of the holders.of tiie , 
bill in Madras were bound to give notice of the protest to the defendant^ 
the indorser, or only to return ^ bill with the protests to their prlocipalst . 
It is stated in Kyd on Exchange, p. II89 that when aUU is remitted ta a., 
factor to procure acceptance, it is the duty of the factor to use due diQgence. 
to have it accepted, and to give advice to his principal of the event, tharti. 
in case of non-acceptance he may take the proper steps. And if the bold- 
«er present the bill, and it be dishonored, 2ie jst bound to give notice to all 
the preceding parties, to whom he intends to resort* And thia course of:, 
conducting the business, we are satisfied is agreeable to the law on this 
subject. 

A factor appointed to cause a hill to be presented is entrusted with no 
other powers, and it is his duty to notify his principal. The factor may not 
Icnow to which of the prior parties to the bill the principal intends to resort, 
and if he does, he may not know their domicilSf as he has no interest in the 
bill, or privily with the parties. 

There is no difference between the cases of a bill sent to a factor to pro* 
cure acceptance, and of a bill remitted in payment, if the bill be dishonored. 
And the indorser cannot legally complain of the legal eonsequeqces of his. 
own conduct. He sold a bill at Madras payable in London. He must, tberc^ 
forei presume the bill might be holden by the indorsees at Madras, and sent 
to London for payment ; and that if it was, and was dishonored, notice to 
ihim would come from Madras. 

3'' 
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180. 

■ 

«f ; Bam BT AL V. Fakkbam, 5 B. no. 

AMunpfit hj ikm ib^oimw Agawft IIm mdwtwn of a fnaumorj note, ftad bdd, thaf 
thif Utter ia?inf MMfiiad hw iaWmt in the a»tt to tk« fiwoMr ia not entitled to no*^ 
tieo of oon payment, Ico. 

Parses, C. J. Tbe ctae lUtef tbat before this note was payablci the 
' maker had asaigned all his property to the defendant^ for his security against 
his indorsemients^ and that the property was not, in Oact, sufficient to meet 
fais other itidorsementSy eiclusif e of tlus note. The defendant, therefore,, 
had no right to insist on a. demand upon the makert for he knew it would be* 
fruitless. He had secured al^ the property the maker had, for the express 
purpose of meeting this and Mis other indorsements ; and he must be con- 
sidered as waiving the condition of bis lijaibility, and as having engaged' with 
the maker, on receiting all his property, to take up his notes. And tlie na* 
ture arid terras of the agreement cannot be varied by an eventual deficiency 
in the property ; because he received all that there was. We do hot mean 
to be understood that when an indorser receives security to meet particular 
' mdorsemantSyit is to be concluded that he waives a demand or notice as to 
any other indorsements. That, however, is not this case. But if he will 
apply to the maker, and receive security to meet particular indorsements^ her 
shall not afterwards insist on a fbuitlisss- dlemand upon the maker, or an use- 
less notice to himself, to avoid payment of demands^ which on receiving 
security he had undertaken to pay. 

18i. 

CoMMOWIfftALTBT. CnimcBiLL, 5R r?'^^ 

. An indioCBMnt to racovtr a ponatty on ap«nal statale, and ain aotion qni tam. may apk 
pear to bo for the eamo oaapo. 

PAasoNs, C. J. It is very well known that a' man eannol brinn^ a second 
action for the same cause, for which he has a prior action pending. Thai 
aame rule extends to 9«t /our actions; where the plaintiffs are different, if th» 
cause of tiie two actions is the same. The «ime reason will extend the ruFw 
to informations qui tarn- and to indictments ta recover forfeitures on penal 
statutes, but not either to informations or indictments for crimes; Doug.240.. 
Post. 104. As to informationrr for penalties, it was determined in Regina 
V. Harris, Crp. Eliz, 2&\; that an information on the stat. 5 £dw. 6. for 
buying wool, &c. filed in the Kings Bench, when there was pending in Che- 
comnaon pleas, a prior infprmatioo by one Lewis for the same offence, must 
abate. And Hawkins P. C. B. 2. c. 36. s. 63. lays down tbe law generally, 

. that wbenever ai^y suit on a penal statute may be said to be actually pending^ 
it may be pleaded of a aubse^ent prosecution, being expressly averred to be 
for the same oS^noe. Now an indictment is a prosecution and an expensiye 
one, for the dejfendant may be arrested and imprisoned or held to bail; and 
if acquitted, he cannot recover costs. 

I believe that it^ae been sometimes supposed that in pleading in abatement 
to a second writ the pendency oi a former one, the former must be pending 

..at the time of tbe plea. The entries of pleas of this kind generally, but 
not always aver the then pendency ef the first writ) but in examining tbe 
books it is very clear thatsi^cb avermeiit is unnecessary; and it is sufllcieol 
if the first action was pending when the second writ was purchased. 
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In tho 30 H. 6. 12. pi. 16. this point is discu89ed with aiiich learning and 
ingenuity. It was holden that it must appear of record that the two actiOM 
are tor the same cauae* awl that the firat writ waa pending when the aebead 
was purchased. When the certainty of the cause of action does not appear 
in the wrii^ nor until the plaintiff has declared, if the firat metion waa non» 
suited before he counted, the first writ could not be pleaded in abatement of 
the second, for it could not appear from the record that tNe tiro writs were 
for tlie same cause. But if the cause of action appear with certainty in the 
writ, there if the plaintilT be nonsuit before hecouritedy the second writ 
would abate. And in all cases where the plaintilT waa nonauit in the firat 
writ afler lie had counted, tlie second should abate, if purchased pending ihm 
fiist. And it was not necessary that the first writ should be pending when 
the plea waa pleaded; for if by lair, it was once abateabte, the suMequent 
nonsuit could not make it good. This law is recognised 5 Co. 61, Sparry** 
case; and in Gilb. Hist, of C. B, 205, 306, and cited.in3 lair.Cler. 119. 
In Cro. Eliz. 261, it is said that an information ia pending as aoon as it ia 
brought into court, and before process, on it issue. For tlie cauae of bring* 
inur it, is ceituinly alleged in it, and it is recorded as s^oon as it is brought ia- 
to court. 

By the course of proceedings in our courts, the count tieing inserted }b» 
and making a part of the writ, tlie plaintiff does not count afler his appear- 
ance,' to his writ; and if he be nonsuit at any time, the writ may be.aaid to 
be once depending. As in nonsuits at common law, after appearance to 
writs containing the cause of action in certaintjTt the writs were once pend* 
ing because the plaintiffs had appeared. So it would seem to be oeceaaary 
hero, that the plaintiff should enter his action before his .writ can be averred 
to be pending in court, so as to abate a subsequent writ. For its pendency 
must be a mattcri)f record, and there can be no record of a nonsuit, unless 
the plaintiff be called after he has appeared in court, and entered his action. 
Therefore a subsequent writ is not abateable, unless the plaintiff enter his 
action on his prior writ. 

But it is objected that Uiia ridts of hiw applies only to eases where the two 
writs are sued fur the same cause by the same phiihtiff; and that it will not 
apply to qiii lam. actions, sued by different plaintifls, or to informations ^t 
tarn, for the benefit of different persons, or to a subsequent indictment to re- 
cover the same penalty. 

l*he reason of the law applies to these eases, which is to prevent a man 
from being twice vexed for the same cause; and the principle^ by applying 
the rule, certainty exlends to these eases. The principle is, when the prior 
aetion is ponding, the subsequent writ is bad ii6 iittlio; it is wrongly sued 
out, as not given by the penal statute, while another action is pending fbr 
tho same cause. The statute may give a qui tarn, action or idformationy or 
an indictment; but it does not provide that all these prosecutions may bo 
|>ending at the same time. If it did, then the pendency of the former could 
in no case, be cause to abate the latter, which li not contended for. When 
therefore a prosecution given by the statute, is regularly pending, no other 
prosecution is, during the pendency of the former, authorised by the statute^ 
Therefore the second prosecution is irregular and unauthorised at its coin- 
mencement; and if once nbateable, it seems very clear that no subsequent 
act of the first prosecutor, after his suit is pending, can make the institutioa 
of the second regular and legal. 

It may be said that extending the rule to qui iam, actions and informations, 
and to indictments on penal statutes to recover a forfeitare, may introdoce 
fraud and covin; for the first prosecutor may continue to prosecute until tho 
limitation of penal tuits shall take efibct| and then beeome oonsaitt tad tiw 
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second prosecution being abated, the penal statute will be defeated. But 
the second prosecutor, when the pendency of the first is pleaded in abate* 
n&cnty may reply that the first was by fraud and covin between the parties^ 
ahd if the fraud be found, the plea will be avoided, ' But if a fraud not ca* 
pable of proof may be presumed, still the objection will fail; for the fraud- 
ulent first prosecutor will not become nonsuit or discontinue, until the second 
prosecution is in fact abated. Extending the rule or conBning it to cases 
where the former suit is pending when the plea is pleaded, will not tend to 
exclude fraud; for fraudulent parties will always conform to it. The plea ii 
therefore sufficient to abate the indictments, if the averments in the plea 
are fbgtilar. 

It is averred in the plea, that the writ and the indictment are for the same 
caUse> and to recover the same penalty. Now on comparing the plea and 
indictment together, if it substantially appeared that they are for different 
causes, the averment \h bad, because it is against the record. 

The offence charged in the indictment is the taking of unlawful interest 
on a loan of 400 dollars to £. <3. by a contract to be performed in 90 days 
from the 19th of Au^. 1807. In looking into the plea, the offence cliarged 
in the declaration to the first writ, is the taking of unlawful interest on loaa 
of 400 dollars to E. C. in 93 days from 19th Aug. 1807. These contracts 
are not the same, but are substantially different. And the averment that 
they are the same is an averment against the record, which the law will not 
aflow. For this cause only, we think the plea in abatement is bad* and 
that the defendant must answer further to the indictment. 

If the Solicitor General, on looking into the evidence, should find that 
the grand jury have mistaken the eflfect of the contract, and that in fact it 
was to be performed in 90 days with grace, he will determine) whether the 
ends of justice can be answered by further prosecuting the indictment. 

JNcile j>ro«egin entered. 

182. 

Tappan v. BRUE!f,5 R. 196. 

la respect to a lail agamst several defemlaiits on a joint contract, and some of t^eift 
beingr out of the state, havin|r no place of abode within it. 

' Parsons, C. J. observed — It has been an immemorial practice, in the ser- 
vice of a writ sued on a contract against two or more defendants, if some 
are without the state, so that their bodies cannot be arrested, and having no 
ttsual place of abode within it at which a summons may be left« to cause the 
writ to be served on the defendants within the state, and to proceed only 
agaiinet tisem for the breach of conl;ract by all the defendants. The defen- 
cknts, upon whom the service is made, plead that they, with the others, did 
not make the promise, if the action be on osmmpsif, and so mnUmtiM mvUmiUf 
if the action be debt. This practice has also been extended to actions 
against the executors or administrators living in different states, as the judg- 
ment is against the estate of the deceased. 

183- 

AllDftrWf T. HERRING, 5 R. 213. 

'Parsoks, C. J. observed— a stranger to the suit, in which & trustee is 
examined, is not concluded by the examination from proving other fkcti 

31 
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within the knowledge of the tmstee, which he did not discloser-ertlitel Ihers 
was collusion between hitn and tlie plainti^T and defendant in such suit. 
But when a pertj in a auh wilt produce the examinatioo of i»- truaiettr «» 
evidence of ^a confeaeioo^ he ought to be bound bx it«- 

JtXOtCt V. WKLL0W9f 6 R. 21^ 

pARsoiisv C T. At common kw no testimony ef witnesses n adlonfte^ 
Qoless they are present and testify viva voce, andrmay be cross-examised bj^ 
the adverse party. As this rule, adhered to withoot exception, ivould some-^ 
times produce mjustice by exclodrng testimony material to the issue, becaosff 
the witnessei>, living witiiout the jurisdiction of the court, would not rolon-. 
tarily, and could not he com{>e]led to appear, affiduTUs are admitted in cer- 
tain cases by our statutes, when taken pursuant to ded%miU9f or before cer- 
tain magistrates. 

And where a probate court is-aathorised to issue a dedimm lo take the 
examination of tlie suhscribiog witnesses to a will, tlie Judge may permit 
the will to be taken out of court, to accompany the dtdimu9f on proper se^ 
oority being. given for its doe return, as is ^ne in chancery, when the sub-^ 
scribing witnesses cannot swear to their attestation, unless on inspection of 
the original instrument. But a dedimus cannot issue in any case, unless » 
caase be so f^^r pending, that proper parties are, or may be in court, witb- 
such a knowledge of the matters in controversy, as to frame with perte-^ 
nence all the interrogatories necessary to support their respective attega*- 
tions. This rule b anak^ous to tlie statute re^oiatio» for taking depositions. 
Before the plaintiff can take a deposition, his writ, which includes his count,, 
most be served on the defendant, who thus has notice of the matters in con^ 
troversy as fully ns if the writ had been returned and was pending in covrl. 

But in the probate court, when the lis caniestata is upon the execution oi 
a will, the wilU-as the foundation of the suit, must be present in court, be^ 
fore a dedimtts can issue. The oflering of the will' for probate is the in* 
stitution of the suit.- Tt is true, the devisee or executor may allege to the 
judge, that suclra will is in existence ; he may state to him the contents, and 
the names of the subscribing witnesses ; he may exhibit evidence to suppori 
his aflegatidns ; and he may pray a citation to all paiiies interested, to show 
cause why the will, when produced, should not be proved. But if the judge, . 
satisfied with the nllegntions, should issce citations, and a party adverse in 
interest to the probate should appear, he will then find no controversy pend- 
ing. All he can learn is, that there may be a coiftroversy, when the origi- 
nal will is offered ; for, until then, the judge has no authority to proceed. 
A diflferent rule might snbji^ct a party adverse in interest to great inconven* 
fence. The nature of iiis interrogatories might depend on the inspection 
of the will. It might appear to be signed by the testator, or it might pur- 
port to be si^rned by some other by his direction ; the handwriting of the tes- 
tator, and of the subscribing witnesses, may be known to the party ; he may 
xecognize or he may deny their signatures. How then, without a sight of 
the will, can he frame his interrogatories ? 

Further, if » judge can call the parties befei e him, and issue a dedftnu9^ 
on receiving a paper purporting to be a copy, what evidence has he that it 
is a true copy? In the |>re8ent case, the copy was certified by the American 
consul. But he is not made by law a certifying ofificer of the copy of a 
will. Neither is a public notary. And the law has not ascertained what 
evidence of a copy shaR be sufficient. It is admitted by the appellee, thai 
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'if it aAernrard6 appear that, the copy produced was not a tiiie copy, thB 
xdepositkinsmust be suppressed. Upon this admission k must be concluded, 
if the present dedimui is to be supported, that a judge may regularly i^ue 
a deiimuBf when it does not judtcialiy appear that he has authority. For 
an error in the copy would vacate the dedlmus. This conclusion must be 
rejected, for to vacate the writ, it must appear that it irregularly issued, ei- 
ther for want of authority "to issue any such writ, or4»ecausc k was issued 
an a case not authorizing it. 

Our laws have made every reasonable provision to g\iard against uicon- 
"veoience. Instead ofsupposiaga case, let us take the present. The appel- 
4ee might have proved this wtl! in Cuba, where part of the deceased*s real 
estate lies. Afterwards a copy of the will, certified under the seal of the 
court of that Island, approving it, with a copy of the probate, might have 
<heett transmitted and been Hied and recorded iiere, if no reasonable objec- 
tion had been made. And this record would have been, as to the estate 
liere, equivalent to a probate. But this course has not been pursued ; al- 
though we cannot suppose that a ()robate iu this state would establish \h9 
title of the devisee to tlie lands in that Island. 

But if we suppose this will to have been made in a country, where there 
is no court analogous to a.pro^ate court, it may not be necessary to send the 
"ivill back, after it has been filed here, to obtain the testimony of thosubscrt- 
ibing witnesses. A copy might have been taken and compai^d bythe sub- 
tscribing witnesses, who might make their marks on the original, and deliver 
it to the persons who wcjpe cooiing to tiiis state with the will. 'Could <they 
not have annexed this copy to their de|»ositions, swearing that they atte^^ 
4,he original, which they marked and delivei^ to certain persons whom they 
<iiame ? and could not those persons depose here, that the original they pro- 
<duce, they received from the subscribing witnesses, and is the same instru* 
4aent tliey marked ? 

But a case may be so circumstanced that the will must be sent back to Ae 
subscribing witnesses. When this happens, the devisees, who wish to avail 
ithemselves of the bounty of the testator, must submit to the hazard and in- 
•convenience of sending it back, or suffer the heirs to avail themselves of 
their hereditary rights. And the hazard is not greater than sending abroad 
^ bond or other instrument, to obtain evidence of its execution, which is 
sometimes necessary. 

We are, therefore, satisfied that the commission issued irregularly, and 
/or Uiis cause it must be suppressed. For it is a<lmitteil that the appellant 
objected to the issuing of it before the onginal will was produced. 

It is also objected to the evidence, that if the commission was regular, 
the depositions were not regularly taken ; because two of the witnesses did 
Aot understand English, and two of the commissioners did not understand 
Trench, and no authority was given by the commission to swear an inter- 
preter, and no person was sworn to interpret truly between the witnesses 
and the commissioners. 

As this point may often arise in practice, we have taken it into coifsidera- 
tion. The testimony of witnesses, whether viva voce or in writing, cannot 
be admitted in evidence to a jury, unless there is regular evidence that it was 
given on oath duly administered. In this case two of the witnesses not un- 
derstanding English, and two of the commissioners not understanding 
French, there is no evidence that the afiidavils of these witnesses is their 
testimony, given on oath, but the declaration of the interpreter. If he was 
not on oath, there is no evidence on oath of the testimony of these two wit- 
nesses, or that they testified on oath. We admit that the commissioners had 
authority to swear an interpreter^ although . not expressly mentioned in the 
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eoniinisBion ; for they had authority to examine on oath such witnesses aul 
should be producedf and the interpreter for this. purpose, is a witness prO' 
duced in the cause ; and also, because the authority to swear an interpreter 
is necessary for the examination of witnesses, whose language the com- 
missioners do not understand, but which witnesses they are authorised to 
examine on oath. 

But there is no return by the commissioners that MasiaS| who appears to 
have acted as interpreter, was sworn by the commissioners to interpret be- 
tween them and the witnesses. To remo?e this difTiculty, it is said that he 
acted the character of a public sworn interpreter of the place. These sworn 
interpreters are frequently appointed in foreign ports, to facilitate commer- 
cial intercourse between strangers and the inhabitants. But we know not 
the nature or the extent of the oath under which they act, and are satisfied 
that the imployment of a person^ as a public sworn interpreter is not suffi- 
cient , but he ought to have been sworn by the commissioners truly to inter- 
pret between them and the witnesses. It is said that this was the fact, ts 
appears from the deposition of one of the commissioners taken afterwards 
vnder another commission. We hare the deposition of the interpreter, and 
of the other two commissioners, taken at the appellants motion ; but they 
are silent as to this point. The words of the first commissioner are " Ma- 
fias, who was sworn to interpret, he being a sworn interpreter.^' The lan- 
guage is equivocal ; and the commissioners should have returned the fact ; 
and the omission cannot be supplied by affidavits taken afterwards. 

Another objection is^ that the appellee prepared and wrote the depositions 
in the absence of the witnesses, before they appeared before the commis- 
sioners- This objection is fatal. The mere form of the caption, or the sla- 
ting of the questions might have been got over. But here the answers may 
be considered as stated, for the depositions contained all the facts afterwardii 
sworn to. 

The statute, by virtue of which this issue was joined, and tried by the 
country, authorises the court, whenever either the sanity of the testator, or 
the attestation of the subscribing witnesses in his presence are in dispute, 
to cause these facts to be tried by a jury. At the trial of the issue in this 
cause, the appellant's counsel construed the issue as including only the sig- 
nature of the .subscribing witnesses in the testator's presence. This con- 
struction was not opposed by the counsel for ihe appellee, and was admitted 
by the court. Under this impression, the jury were directed that in the trial 
of the issue the fact of the signing of the testator might be taken for grant- 
ed, as it was no part of the issue ; and, therefore, the appellants now object 
to the direction of the court as wrong. 

The words " ^he attestation of the witnesses in the testator's presence," 
may be confined to their subscription in his presence ; but on deliberation 
it is our opinion that the most just and reasonable construction is, that this 
attestation includes the facts attested to, and not merely the subscription of 
their names. This is the most natural import of the words ; and this con- 
struction is strongly supported by the extreme difilicully of assigning any 
plausible reason why the legislature should authorise a jury to decide on the 
subscription of the witnesses in the testator's presence, and not on the sign* 
ing and publication by him. 

The verdict, therefore, finds a fact, which was considered as not in issue, 
and which the jury were instructed not to inquire into, but to take for grant- 
ed. But we add, that if the jury were by law confined to enquire into the 
subscription by the witnesses only, yet we are satisfied that they ought not to 
have taken the signing by the testator as granted ; because connected with 
other evidence in the cause, the jury might infer from it the fact of the sub- 
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•eriplion of the witnesses, which certainly was in issue. If the fact of the 
^ lestator^s signing bad not been in issue, yet the appellee might ha?e given 
k In eridence, becai»e connecting it with the other evidence in the cause, 
the jury might hare inferred the existence of the facts in issue. 

Another objection, which is of the negative kind. It appeared from the 
evidence taken under the first commission, that the subscribing witnesseji 
iwore to their subscribing their nam^ in the testator's presence. It appears 
from the evidence taken under the second ccfmmission, that two of these 
witoesfles ewore that they did not subscribe their names until afler his death. 
Whence the appellant's counsel infer that they are not credible witnesses, 
and M there wa» but one witness who swore that all three subscribed in hii 
presenee, the testator did not sign in the presence of three credible witnessee) 
and that the court ought so to have directed the jury. 

This is a legal objection, and if it should prevail, it would be unnecessary 
to tend the issue to another jury for trial. But we are clearly satisfied that 
this objection cannot prevail. The construction of the words, ^^ credible 
witnesses," used in an English statute of wills, has heretofore been a stib- 
ject of much dispute. In our opinion it is used in the sense of c&mpeUnt; 
and those witnesses are credible, whom the law will tni^ to testify to a jury, 
who may afterwards ascertain the degree of credit they have. Upon any 
other construction we must conclude that the law has authorised the ad- 
■utsion of incredible witnesses, and stihmitted their credit^ of which the law 
presumes thej have none, to be weighed by a jury. 

There is another difficulty. The judges must determine whether witness- 
es are competent, and rules of determination are prescribed to them ; but 
the judges are not entrusted to decide what witness is credible. This is 
within the exclusive powers of a jury. The appellant has admitted that the 
objection ought not to prevail, if the denial by the witnesses of their ^ub*- 
scription was the efibct of fraud. In this cause fraud was certainly attempt'^ 
ed to be proved. But we do not see any ground for the distinction. If the 
witnesses are competent at the trial, they must be sworn, and the whole evi- 
dence niust be left with the jury. If they are satisfied that the will was ex- 
ecuted in the presence of three witnesses, who then were competent, so that 
the law would permit them to be sworn, atad their credit to be weighedt it 
M enough. The objection, therefore, goes to the weight of the evidence ; 
and on this ground we are by no means prepared to say that the verdict was 
against the weight of the evidence laid before the jury. 

We are satisfied that the commission issued too soon, that it was irregular* 
ly executed, and that the construction of the issue was inisconceived ; and 
that for these reasons the verdict must be set aside. As to this last reason, 
if the issue had been rightly conceived, although the jury were directed to 
consider as granted the fact of the testator's signing, which could be deter* 
mined only by the court; yet, if on enquiry by the court, it should be set- 
tled as a fact that the testator did sign, there would seem to be no reason to 
•end the cause to another jury, who have proof of the same fact which tho 
Ibmier jury considered as proved. 

185. 

CoMMOlfWBiiLTB V. ThK UnION FiRB AICD MAttllTX iNSTRAXCfe CoXPAllT, 

6 R. 230. 

pARsoKt, C. J. Information in the nature of quo tcarranto are properly 
grantable for the purpose of enquiring into the election or admission of an 
oAcer or member of a corporation, when moved for by any person inter- 
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eraCed m, or injured by iach election or admiMion, if the yajne wag unduijr 
made. And upon iuch information, if the election or adminsioo waa illegal^ 
judgment oTa motion might be entered, and a fine might also bo imposed on 
the party who bad usurped upon the commonwealth. 

We are wcjl satisfied that a corporation, as well when created by charter 
under seal of the commonwealth, as by a statute of the legislature, may«hy 
:non(eaflance or miafeasaneo forfeit its franchise, and that by judgment on an 
•information, the commonwealth may seize them. But an information &r 
the purpose of dissolvmg a corporation, or of seizing its fraacbisea, cannot 
be prosecuted but by tlie authority of the commonwealth, to be exercised by 
the legislature, or by the attorney or solicitor generalt aqting under its dinesr 
tion^ or ex ojficio in its liebalf. For the commonweahli csaf wpiwe any^ 
•1)reacbe8 of any condition expressed or implied, on which the C€>rporatjoi| 
4ra8 created ; and we cannot give judgment for the seizure of the (ranohises 
of any corfioration, unless the commonwealth be a party in interest to ih^ 
suit, and thus assenting to the judgment. This distinction, between inibrw 
maiions in the nature of a quo warranto^ to impeach any election or admis* 
sion of a corporate officer or member, and iniormations to dissolye a eurpo- 
ration is weJ) settled, and upon sound principles of law. (2 Burr. 860.) . 

The parties applying for this rule state that they are members of the cor* 
poration, and allege that the corporation have been guilty of .raalfeasaneet 
in not requiring from the members payment of the fifly per cent, of theit 
subscriptions within the time limited by the statute of incorporation, and 
also in taking greater risks than are anthorised by the terme of their incor- 
|>ofatioQ. Wo have not enquired into the truth of these allegations, be? 
4uiuse this rule is not moved for in behalf of the commonwealth^ or bf ila 
Authority^ Rule <U8charged« 



186. 

Porter ▼. Psrkins xt A^. 5 R. 2d9« 

Parsons, C. J. Since the statute of frauds, partition by parol is void. 
Slit a several possession may be the consequence of a parol partition ; and 
there is no fact disclosed, from which it appears that a deed of partition waa 
•executed. Whether a deed of partition was or was not executed is a ques* 
4ion of tact and not of law. The fact ought to have been stated by the par- 
oles, or left to the decision of a jury on evidence. The severance of poe=- 
«e8sion commenced about twenty-seven years since, and yet, two years after^ 
B. one of the tenants, released all his right to N. the other tenant ; snd 
this is all the evidence, whence an inference could be made, that the partition 
was by deed. 

The other question is, as the plaintiff has clearly proved a seizin, eitiier 
by right or by wrong, wliether the title the defendants have shown authorised 
them lawfully to enter. For if they entered unjustly, the plaintiff must re* 
cover on his seizin in fact. 

No man having a title to land can pass the same by release, when neither 
of the parties to tho release have any possession, actual or legal, in the 
land released. Noticing here passed by B*s release to !N., A. b^ing tben. in 
possession claiming a fee simple. 

Neither can a man havinjy right, convey when he is disseised. ,When N. 
conveyed to S., the plaintiff, either by right or by wrong, was in fact seized. 
If by rights N. had no estate to convey ; if by wrong, N. was disseized, 
and so long as the disseizin continued^ no esute could , pass by his convey- 
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anceiolS. It is unnecessary to state the defendant's title farther^ for the 
foundation falling, the superstruce must fall. 
Let the defendant be called. 

187. 
WiLLARD T. Nasoii, Administratrix, Defendant in Error, 5 R. 240. 

Parsons, C. J. As an executor or administrator cannot at ecTrmnon la\r 
maintain a real action, to recover the possession of lands of the deceased, h 
such action can be maintained, it must be by force of some statute : no afu^ 
provision is expressly made by any statute ; and if it exists, it must arise b^^ 
implication, as necessary to make the real estate assets for the payment of 
debts on the deficiency of personal estate. 

It has been thought that when the executor or administrator is out of posses* 
sion, he cannot sell the lands of the deceased, although a license therefor has 
been obtained* The lawupon this subject has been misunderstood. L^nds de* 
viMed.pass by the will to the devisee,who has the right of entry and possession; 
and if undevised, they descend to the heirs, who are entitled to the possession. 
The executor or administrator has in no case, virttde crficUj a rig^ to the 
possession of the deceased's lands. If they are wanted to pay the debts of 
the deceased, the executor or administrator may on license sell them^ when 
in the possession of the devisee, his heirs or assfgna, or of an heir, his heirs 
or assigns, or of a disseisor of the devisee or heir. The right to sell being 
a naked power/ which cannot be defeated by alienation or disseisin. And 
the purchaser of lands lawfully sold by an executor or administrator, may 
enter and niaintain a real action on his own seizin, by Virtue of the convey- 
ance and of his entry. 

That many real actions have heretofore been maintained by administrators 
must be admitted, arisii^ from a want of due attention to legal principles. 
And there is reason to believe that anciently administrators have maintained 
real actions, where there was no deficiency of personal assets. 

An old statute of 9 G. I.e. t, enacts that rights of common*, as being leal 
estate, descend to the heirs, who alone shall recover them : and that actions 
to recover them, sued by an administrator de bonis non shall be dismissed. 
It is not easy to decide on the principles, upon which this statute was made. 
Perhaps rights of common have been supposed to be personal estate. And 
k IS more difRcuU to determine, why the prohibition to maintain a real action 
for their recovery is confined to an administrator de bont$ non. For the first 
administrator might die soon after the deceased, and the second administrator 
might indeed want them to administer as assets. But the principle that rights 
of common being real estate, descend to the heir, who alone may maintain 
a real action to recover them, is equally applicable to all real estate whatever. 

As the knowledge of the law has been improved, many errors in practice 
have been discovered; and when not sanctioned by a series of judicial decis- 
ions» they have been avoided. Whatever usage has existed for an adminis- 
trator to maintain a real action, arose probab^ from a mistaken opinion, that 
he could not sell on license to pay debts, unless he was in the actual posses- 
sion. In consequence of this mistake it has also been supposed, that when 
an insolvent intestate bad conveyed land with intent to defraud his creditors, 
they could have no remedy afler bis decease, unless the administrator would 
sue the purchaser to recover the land, which suit he was not obliged to prose* 
cute» In such a case the intestate died seised as to creditors^ and the land 
being assets may be sold in the possession of the fraudulent purchaser : and 
the vendee may enter and maintam an action on bis own seisin. For what* 
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erer estate of the intestatei an admlQistrator may lawfully convey, is asseta ia 
his hands. The point was considered in Drink water t. 6rinkwaier, (4 MaM« 
R. 354. 

188. 

LuMMis ?• FairfiblD| 5 R. }48« . 

A commission of bankruptcy, without a certificate of discharge^ is bo bar 
to an action to recover a demand under the commission, although the credilor 
bad received a dividend* 

189. 
Gori^iN V. Stores, 5 R. 25^. 

tf a person hires 4 vessel for a voyajfe at an agreed price per month, and the veasirf iiT 
wreckeil before voyage is eonpleiedf but the cargo is afterwards transported to the 
port agreed upon for delivery, tho hirer is liable topajr the hire, only dednctiof the 
expence of transporting frosa Uie wreck to the port of deliTery. 

Parsons, C. J. The charter-party provides for a successful Voyage, and 
no agreement is made in case of an eventual misfortune. But it is a gener- 
al rule of the marine law, if the ship be wrecked in the voyage, tbat When 
goods are saved and delivered to the owner with^his assent, he shall pay 
freight for them pro rata irUeneris ptracli, [f there are no express strptfla- 
tions in the charter-party precluding this rule of the marine law, it ought to 
have effect, and oblige the party receiving his goods to pay a proportional 
freight; in the same manner as he would be held to pay the full freight; if 
the roaster had hired another ship, and transported and delivered the goods 
at the port of delivery originally agreed upon. The charter-party in the 
present case does not exclude the marine law, which therefore ought tcr 
oblii;e the parties. 

The plaintiflTs acted as agents for the defendant; he might have disarv0i^ 
ed the agency, and by refusing to receive the goods he might have avoided 
any charge of freight, but he did receive the goods transported to B., and 
thereby confirmed the agency of the plaintiffs. But he is not to be consid- 
ered as receiving the goods on board the wreck, but must be holden to have 
received them by his agents when they were brought on shore at E. He mtist 
therefore pay the freight from D. to E. in proportion as the part of the voy- 
age from D. to £. is to the voyage from D. to B. We do not mean the 
proportion in time of sailing, as was determined in the case of Luke, et aL 
V. Lyde, 2 Burr. 882, but the proportion in the respective rates of freight, 
so that the defendant may eventually pay according to the benefit be ha» ac- 
tually received, which as the principle on which the marine law is founded. 
In this case let the average time that would be employed by the brig af\er 
her outward cargo was discharged at D. to her arrival at B,, if she had not 
been wrecked, be ascertained, and the freight for this voyage is to be com- 
puted by the terms of (he charter party at the rate of two dollars and on9 
oigth per month. From this sum must be deducted the expence of tbe freight 
or transportation from E» to B., and the remainder is a charge on the defen- 
dant. 

On this principle the master received the same freight that he would have 
received, if he had himself furnished another vessel at his own expence to 
transport the defendant's goods to the destined port of delivery. And so 
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far as the defendant is benefitted by the transportation of the goods from D. 
to E. so far he shall pay the freight. This demand for a pro rata freight, 
adjusted on these principles, is a reasonable one; but the rule adopted in 
the case of Luke v. Lydc, is manifestly unjust; for it is in that case admit- 
ted that the expence of freight to the destined port, from the port where the 
freighter received the goods, was as great as from the shipping port, so that 
he received no benefit from the proportion of transportaion, for which freight 
was demanded of him. 

If the goods had been shipped at D. for B. on a freight there stipulated, 
from the amount of freight thus stipulated, the expenses of the freight from 
£. to B* should be deducted. But in this case we have recourse to the 
charter-party, because the rate, of the freight is there agreed, and probably 
at a less rate as the defendant was to become interested in the voyage, and 
to pay one fourth of the outfits, expenses and wages; and as he is bound 
by this agreement, he ought to have the benefit in a reduced rate of freight. 

In the application of this rule, we have supposed that tbe brig had on her 
return, a full cargo, and that the whole of the fourth part was delivered to 
the defendant at £., either sound or damaged. But it appears from the 
case, that a part of the cargo was totally lost, and- if the brig was deficient 
in her lading, a proportional deduction ought to be made, not -only for a 
fourth part of the loss, but also of a fourth part of the deficiency; for the 
hire agreed by the charter-party was for a full lading, or for such a cargo in 
bulk as was usually imported from D. 

Another point submitted is, what proportion of the salvage, and of the 
transportation to 6. the defendant ought to pay. The defendant is not 
obliged to pay any part of the expenses of landing the cargo at £., nor any 
part of the seaman^s wages accruing after the discharge of the outward 
cargo at D. These^are all the charges on the freight of the goods saved and 
received by the freighter, and must be borne by the owners of the brig, who 
must look to the freight for their indemnity. As to the subsequent charges 
of transportation from £. the defendant must pay the expense of transport* 
ing his own goods. The voyage was then terminated, and upon this point 
it is not material, after he received his goods, whether they were taken from 
the brig, or whether he purchased them at E. 

Upon these principles let the rule of reference be made. 

190. 

TniiTCHER, JUDOa OF FROBATB V. LyMAN, BT JlL. 5 R. 2G0i. 
Debt on bond; and the defendants prayed oyer of the bond. 

The court said, ** We cannot give you oyer of the original bond. Thtt 
remains still in the ofiice of the register of probate, and is not to be brought 
into court, unless upon a trial of the general issue, non est factum, In^ll 
other cases a copy is sufficient. Let a copy be furnished the defendants. 

191. 
Commonwealth v. Wajtb^ d R. S6 I . 

The confession of a witneta aa to Uia incompetency to tottify in a criminal caae, if tiot 
admissible. 

Par8o:ns, C. J. If the law were not so, any unwillinf^ witness for the 

32 
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Commonwealth, nught deprive the eame of his testimony by declarations of 
bis interest in the presence of the friends of the defendant, who by testify- 
ing to those declarations might always prevent his being sworn. 

In the trial of offences, but a small part of the trial is intrusted to the 
judges. The offender's peers are to pass on him; and to set aside a verdict 
merely at our discretion, and not on grounds wfiich tlie law considers as 
B'jfficient, would be an arbitrary interference in judicial proceedings, and a 
Tiolation of the important rights of jurors. The motion to set aside the 
Terdict on the ground that the defendant now has evidence to discredit the 
witness against him, cannot avail him. He does not pretend that he was 
surprised at the trial, by the testimony of this witness. He expected it, and 
attempted at the trial, by the testimony of witnesses, to destroy his credit, by 
proving that his general character, as to truth, was bad.^^ This evidence 
was encountered by the testimony of witnesses sworn in behalf of the gov- 
ernment; and the trial was by a jury of the county, who probably knew thie 
general character of the witnesses. General character must, from its na- 
ture, be generally known; and the witness R, must be known in the town 
where he lived. His home is at P. where the trial was had, and any num- 
ber of witnesses might have attended on short notice. To give time to a 
defendant to scrutinize a neighborhood, and discover some who may testify 
to a witness' general bad character, which if the testimony^be true, must be 
generally known;' would be preposterous and dangerous. 

It is alwas a cause of regret that a man will commit;] an offence which 
subjects him to punishment; and the regret is greatly increased when the 
offender has some rank ip society, with respectable connections who may 
suffer with him. But to all considerations of this kind, the law is inflexible; 
and as its ministers we must discharge our duty. If there are any equitable 
or humane causes for relieff they belong to the executive.^ Sentence miist 
he passed on the verdict. 



192. 
BuRNHAH V. Webster, 5 R. 266. 

Parsons, C. J. The legislature may unquestionably regulate the taking 
of fish within the state, and oblige all the citizens to conform' to the regula- 
tions, by inflicting penalties for the violation of them. And such a statute 
is a public statute. It is obligatory on all the citizens; and they must notice 
it at their peril. We must, therefore, ex officio take notice of it. Indeed 
all the laws regulating the taking of fish are made for the public benefit^ to 
preserve the fish, and are public statutes. 

The exception taken, — Because the plaintiff has declared for different pen- 
alties, at different times, in the same count, when there ought to have been 
four different counts in the declaration for the said penalties; and no day in 
particular is mentioned, when three of the said penalties were incurred — 
might have prevailed, if it had been taken on demurrer. But as one of- 
fence ia properly laid, and the jury have found but one penally forfeited, 
we must afler verdict presume that the jury have convicted the defendant of 
the offence rightly laid, and that the judge did not permit evidence of any 
other offence to be given. This is settled law in tresspass, when sev- 
eral trespassers are laid to be committed at divers days, and times be- 
tween two certain days, where from the generality of the verdict of guilty, 
it is not certain but the jury might have found the defendant guilty of, and 
assessed the damages for all the trespasses. But a fortiori judgment ought 
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not to be arrested in this case; for the jury cannot be presumed to have 
found the defendant guilty or more than one oflTence. 

The last exception, is, << Because it appears from the pleadings in the 
Case, that the debt was incurred, (if any) by the defendant jointly with oth- 
er persons, who ought to have been joined in the action." The truth of 
this allegation does not appear of record. The plea in abatement, making 
it, was waived, by voluntary pleading!to the action, which he was not obliged 
to do without a judgment of respondeas ouster^ and it must now be consider- 
ed as if it had never been filed. If it were not waived, no resort could be 
had to it en a motion in arrest of judgment, where the allegations of the plea 
are a cause only of abatement. But as a matter of pi^ctice, we have con- 
sidered this point, and we are satisfied that the plea would not have been suf- 
ficient to abate the writ. When an offence, created by statute, may be com- 
mitted by one alone, but in fact is committed by several, the offence is not in 
the nature of a joint contract, but of a trespass, .although the penalty he sued 
for in a ^t tarn action of debt or information. 

In an information against several defendants, the plea is that they are, and 
each of them is not guilty. And in an action of debt qui iam^ not guilty is 
also a good plea' But if debt qui tarn be sued against several, demanding 
a joint forfeiture, on a plea of nil debet, all the defendants ought to be found 
indebted, because the form of the action is on a joint contract, although 
the debt arises from a tort. But unquestionably the action might have been 
sued against any one or more of the defendants; for the tort being several, as 
well as joint, the debt may follow the nature of the tort, on which it is found- 
ed. The exception to this rule arises from the nature of the ofience. As 
when the offence created by a statute is the making of a contract prohibited 
by it, the contract must be charged and proved according to the truth of the 
case. For if it be proved to be different from the contract alleged, thejr 
cannot be presumed to be the same contracts; 2 Hawk. P. C. 26, s. 75, 

The plaintiff must have judgment on the verdict to recover the penalty of 
915, with full costs; for although the action be in its form on contract, yo| 
it is not a simple contract, within the stat. of 1803, c. 154t e. 5. 

193. 

Watson, et al. v. Todd, and Trustbb, 5R. 27 J. 

Parsons, C J. At common law, goods seized on a Jieri facias, cannot 
be seized by the same sheriff on another fi,eri facias; because they must be 
sold on the first, and because the sherifi' Jias already acquired in himself a 
special property by the seizure, 

^But in this state, the law of attachment is different. Originally the de- 
fendant was attached by his gooJs, to appear, and when he appeared, the at- 
tachment was dissolved. Afterwarifs the attachment was continued to the 
judgment, when it was dissolved. And finally the property attached, if the 
plaintiff recovered, was to be hoi den by the sheriflT thirty days, that the 
plaintiff might out of the property satisfy his execution. But if he did not 
deliver his execution to the officer in thirty days, the attachment was final- 
ly dissolved. And on these principles the priority of attaching creditors is 
founded. 

But as the defendant might be attached by his lands or goods, when in 
fkct there was no cause of action, the same officer, who had the goods in pos- 
session, might again attach them, or rather continue to hold them, to com- 
pel the defendant to appear and satisfy the judgment of other plaintifiii. 
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Hence a second attaching creditor may have the benefit of goods, or a bal> 
ance in cash remaining after the satisfaction of the first execution. 

As to lands, the practice is different Originally, when a man was attach- 
ed by his lands, the officer to compel his appearance, ought to have taken the 
profits into his own hands* But in fact, the defendant is never disturbed in 
the possession or pernancy of the profits, until the execution be leivied. 
Different plaintiffs may cause the same lands to be attached, and by different 
officers, as by a sheriff and by a coroner. And after enough has been faken 
by the first attaching creditor by appraisement, the second attaching creditor 
may take enough of the remainder bj an appraisement^ and so on to a third» 
until all the land be appraised. 

As to goods, the officer must hold them in his actual custody, so that he 
alone can control the possession; they cannot, there fbre, be attached at the 
suit of a second creditor, but by a writ executed by the officer, who already 
has the possession. For another officer in order to attach, must lawfully 
take the possession; but he cannot iawfully take the goods from the officer^ 
who has first lawfully attached them, he having a special property by his pri- 
or attachment. When we speak of different officers,we do not mean difierent 
deputies of the same sheriff, for all are the servants of the sheriff, and the 
poBses&ioB of anjr deputy, by virtue of an attachment^ is the possession of tha 
dieriff. 

194. 
Jewett v. Jbwett, adh^x, 5 R. 275. 

Parsons C. J. On the decease of C. Jewett, the defendant was duly ap- 
pointed administratrix on his goods and estate. This action was then sued 
against her, to recover a debt due from the intestate. Pending the action 
the judge of probate removed the defendat from the office and trust of ad- 
ministratrix, upon the petition of the plaintiff. Afterwards the defendant 
pleads this removal in bar of the action; and to this plea there is a demurrer 
and joinder. 

The plaintiff to maintain his demurrer, has argued, that if the matter of the 
plea be sufficient, it ought to have been pleaded in abatement in bar; 
and that if pleaded in abatement or in bar, it ought to contain an allegation 
Ihat she had fully administered; for as the action was rightfully commenced, 
she might retain sufficient assets against a subsequent administrator. 

The general rule is, that matters, which show that the plaintiff has no 
cause of action in any form against the defendant, are properly pleaded in 
t)ar. But if the plainitff has a good cause of action, which can be suppor- 
ted in another writ in another form, the plea then ought to be in abate- 
ment. 

In the case at bar, if the matter of the plea be good, it shows that the plain- 
tiff has no cause of action against the /lefendant, either in this or any other 
writ. 

The other objection deserves further consideration. The defendant ought 
not to be twice charged on account of the plaintiff's demand; once in this 
action, and again by the subsequent administrator. The plaintiff insists that 
she will not be twice charged, because she may retain sufficient against the 
subsequent admininistrator. This may be correct at common law. By 
that law, the assets of the intestate are marshalled according to the nature of 
the contracts, on which the debts are due ; and a judgment debt is of the 
highest nature, and is entitled to the preference. When, therefore, an action 
is rightly commenced against an administrator, a^ subsequent determination 
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of his power, pending the action, shall not defeat it; and if judgment be re- 
covered, their is no inconvenience in the defendant's paying it, and retaining 
against his successor ; because whether it be reduced to a judgment, either 
against the defendant or against his SHCcessor, having become a judgment 
debt, it may be satisfied without injury to the rights of other creditors. And 
to this point, in Comb. 465, there is a dictum of Lord Holt, that an action, 
rightly commenced against a special administrator, may te prosecuted 
against him. after the determination of his power, and he may retain sufHcienl 
to satisfy the judgment. • . 

But by our laws, the rights of creditors are different. No one debt has a 
a priority over another, but are all to be paid part passu^ excepting debts due 
to the United States, to the commonwealth, and for the charges of the last 
sickness and funeral of the deceased: And if there are not assets sufficient 
to pay all the debts, the estate must be represented insolvent, and a pro rata 
distribution made among tt}e creditors. Here the character of the estate^ 
whether solvent or not, is not yet ascertained: we must, therefore, determ* 
ine the merits of the plea on general principles. 

If the defendtmt can retain, she would suffer no inconvenince; but the 
other creditors might be injured. To adjudge the plea bad, will amount to 
a declaration that the plaintiff have satisfaction of his judgment, if the es- 
tate be insolvent, either of the estate of the defendant, or out of the fund, 
in which all the creditors are interested, in proportion to their debts. But 
an allowance of the plea, can in no event be productive of injustice. If the 
defendant has assets, she must account for them with, and pay them over to 
the succeeding administrator. And if the estate be solvent, the plaintiff 
will receive his whole debt; if it be insolvent, he will receive his rateable 
dividend. 

At common law, an executor de son tort may discharge himself of all the 
effects he has appropriated to the exoneration of the rightful administrator. 
Ifow far in this state he could exonerate himself by paying debts when the 
estate is insolvent, it is not necessary now to decide. Perhaps so far as his 
payments had injured other credj^tors, he would be adjudged to have made 
them in his wrong. 

Considering the manner in which the assets are appropriated by our laws, 
the plaintiff cannot further prosecute this action against the defendant, and 
the defendant's plea in bar is good* 

195. 

Ilslet, et al. v. Stxtbbs, 5 R. 281. ' 

* Parsons, C. J- '^Anciently replevin was generally sued out to replevy cat- 
tle taken as a pledge; but in fact, replevin lies for him who has the general 
or special property in chatties, against him who has wrongfully taken them. 
But ciiattles in the custody of the law cannot, at common law, be replevied, 
as goods taken by distress, upon a conviction before a justice, or goods ta- 
ken in execution ; and by parity of reason, goods attached by an original 
writ, as security for the judgment, cannot be replevied. But if they be 
wrongfully taken by virtue of legal process, the remedy of the owner was 
by action of trespass or trover against [the] officer. For the common 
law would not grant process to take from an officer, chatties, which he had 
taken by legal process^ already issued. But the statute of 1789, c. 26, s« 4« 
has altered the law in this respect; it provides that this writ may issue against 
the officer, if the plaintiff in replevin be not the debtor. 
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196. 

BaILIT ▼. TikBBB, It At. 5 R. 286.. 

Tliif metion wai brought to recoyer the contenti of 37 promif sory notei, each under |5 
payable to bearer, &c. The defendantfl, the maken of the notes, set up as a defence 
to the action, the statute of 1804, c 58, which declares notes of the like description, 
to be utterly yoid;*and upon consideration the court held it to be competent for the de- 
ftndants in this action to set up and maintain such defence. 

Paricbr, J. who declared the unanimous opinion of the whole court, 
observed : However hard the operation of the statute may appear to be 
against persons, into whose possession such notes may have come bona fidt^ 
and for a valuable consideration* it is an hardship created by law, for the 
jniblic good ; and the courts of law are prohibited from granting any relief 
against it. Nothing but a reluctance to permit a man to avail himself of a 
falsity in circulating these notes, and afterwards to avoid payment by show- 
ing the truth, could have caused a hesitation at the trial. But it is not a 
novel doctrine, that a person shall be permittted to avoid his contract by al* 
leging his own criminality, provided it consists in some positive statute of 
the government. Contracts, the consideration of which is money won at 
play, or loaned at unlawful interest, have alivays been subject to the same 
rule, not only against those who participated in the offence, but even against 
innocent indorsees, when they have claimed the performance of such con« 
tracts. And it need not be specially pleaded ; for in assumpsit , every 
thing, which destroys the right of action, may be given in evidence under the 
general issue. 

197. 
Thatcher v. Dinsmore, 5 R. 299* 

This action was brought to recover the amount of two notes, by which the defendant 
'* as guardian to A. L. an insane person," promised the plaintiffs to pay them or or- 
der, &c. At the time of giving this note, the defendant was the guardian of A. L' 
an inscne person ; aud the connideration of the note was the proper debt of A. L. 
But defendant had been duly discharged fi'om his trust, and that before the com- 
menceraent of the action: Held, that he was liable. 

Parsons, C. J. The guardian ef an insane person cannot make his 
ward liable to an action as on his own contract, by any promise which the 
guardian can make. Neither can the defendant be sued in his capaciiy of 
guardian, so as to make the estate of his ward liable to be taken in execu- 
tion; for the judgment is not against the goods and estate of the ward in 
his hands, but against himself. A creditor may sue the insane person, who 
shall be defended by his guardian, and in that case judgment being against 
the insane person, it may be satisfied by his property. 

The defendant's description of himself in the notes, cannot vary the 
the form of the action; but it is for his own benefit, that on the payment of 
the notes, he may not be precluded from charging the monies paid to the ac- 
count of his ward. If the defendant, therefore, was ever liable to this suit, 
he must continue liable, notwithstanding the discharge of the guardianship; 
for by that the plaintiffs cannot be affected, whose claim is on the defendant 
personally, and not on his official character. 

But the ground of defence, which requires the moat attention, is, wheth- 
er there was a sufficient consideration for the promise; for it may be 



May Term, Ksnnebeck, 1809. VS6 

said to be a promise to pay the debt of another, which is no good cause of 
action, although in writing, if there be no sufficient consideration expressed. 
For the statute of 1788, c. 16, which pro?ides that a man shall not be hold- 
en on his promise to pay tlie debt of another, unless the agreement be in 
writing, does not render a consideration^for such promise when written un- 
necessary; for a written contract is not a specialt}, which from the^solcmn- 
ity of its execution presumes a consideration. 

The notes in this case are negotiable, purport to be for Talue receired, 
and are in fact in consideration of debts then justly due from the wardfto the 
plaintiffs; which debts the defendant was bound to pay, if he had suffi- 
cient assets,^ which it is not denied that he had, when the notes were giv- 
en. Now a negotiable note, expressed to be for value received, is a prom- 
ise for a legal consideration ; although as botwcen the original parties the 
promisor may show that there was no value received. 

It has long been settled as law in this state, that a negotiable note^ given 
in consideration of a simple contract debt, is a discharge of the simple con- 
tract. This was decided before the revolution, in an action commenced by 
Warren, administrator of Wheelwright. It was found specially, that the 
defendant had given a negotiable note to the plaintiff's intestate, in con- 
sideration of the debt sued by the administrator, and the defendant was dis- 
charged. The reason of the decision was, that the defendant might not be 
held to pay the money twice. For if the administrator could recover, the 
defendants might afterwarc^ be obliged to pay the note to an indorsee, igno- 
rant of the consideration It was, therefore, determined, that the law will 
presume a negotiable note as agreed by the parties to the payment of the 
simple contract. This case does not, indeed decide that the plaintiff may 
not encounter the presumption, by proving an express agreement, that the 
note should be received as collateral security. 

In the case before us, the ward justly owed the plaintiffs, and the defend- 
ant was obliged to the [layment of the ward's debts, if he had assets. These 
notes, therefore, must be considered as a discharge of the ward from his 
debts due to the plaintiffs as paid by the guardian. And the defendant may 
lawfully indemnify himself out of the estate of the ward, by action for money 
paid to his use, in the same manner as if the defendant, instead of giving the 
notes, had paid the debts with his own money. There is, therefore, a suffi- 
cient consideration appearing on the face of the notes, and it appears that in 
fact there was a legal consideration moving from the defendants, by having 
their debts against A. L. discharged. ' 



198. 
Watirmait V. Robinson, 5 R. 303. 

The meisenger of tha eommissionors of a bankrupt deliTored goods of the bakrapt 
to a ttranger, taking hit obligation to keep them lafely ; and to redeliver the goode 
on demand, held that the bailee having neither a general nor a special property in 
the gooda could not maintain replevin. 

If the action depends on the bankruptcy of a stranger, the assignee not being plaintiff, 
the plaintiff musi prove the act of bankruptcy, and the regular issuing of the cota» 
mission. 

Parsons, C. J. Trover may be maintained by him who has the posses- 
sion ; but replevin cannot be maintained, but by him who has the property 
. either general or special. 'Admitting the commission in bankruptcy, and 
the proceedings under it to be regulari what property had the plaintiff in the 
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goods? The general property was in the commissioners until the assign* 
ment, and then in the assignee. The messenger, if any person, had the 
special property, and not the plaintiflT, who had no interest in the goods, but 
merely had (he care of them for safe keeping. If his possession was viola^ 
ted, he might maintain trespass or trover, but he had no special property, 
by which to maintain replevin ; in which the question is not of possession, 
but of property, although possession may be prima facie evidence of pro- 
piarty. -On this ground we are of opinion that the plaintiff cannot maintain 
this action, he not proving that either the general or special property was in 
himself. 

But in this action of replevin the plaintiff must prove an act of bankrupt- 
cy, and that the commission regularly issued on the petition of a creditor of 
the bankrupt. He must also then prove the debts of the petitioning credi- 
tor. To prove these facts at common law, the best evidence which the na- 
ture of the case will admit must be produced. 

No evidence was given of the act of bankruptcy, and evidence, not the 
best the nature of the case admitted, was received to prove the debt of the 
petitioning creditor, beirig only a copy of the oath annexed to the petition. 
The plaintiff must on this ground fail, unless (he statute of bankruptcy has 
provided that in a case like the present, these facts may legally be presumed 
from the evidence offered, or has superseded the necessity of proving them, 
because the certificate of discharge is proved. 

The plaintiff cannot bring himself within any provisions of the statute, 
andheoijght to have produced the regular evidence ol an act of bankruptcy, 
and of the debt of the petitioning creditor. Not having done this, he has 
on this ground/failed. 

Conformably to the agreement of the parties, the verdict must be set 
afidc, aud the plaintiff must be called. 

199. 

MoOB V. BOBWBLL, 5 R. 306. 

Jad|rnient will not he arretted when the defect is not in the title, but in the form of 
declaring it. 

Parsons, G..J. The action of debt upon the statute of 1795, c. 41, 
commonly called the fee bill, to recover of the defendant a deputy sheriff of 
the county of Kennebeck, thirty dollars, being the penalty provided by that 
statute, for wilfully demanding greater fees for the services mentioned in 
the statute than are thereby allowed. The defendant pleaded the general 
issue, and a verdict having been found against him, he now moves to arrest 
the judgment. 

It is a general and a reasonable rule of law, that after a verdict judgment 
may be arrested, if it appear from the declaration that the plaintiff's title to 
his action is defective ; but judgment will not be arrested when the defect is 
not in the title, but in the form of declaring it. 

Let Us now examine the declaration, and discover if there be any defect, 
and if there is, whether it is in the title to the action, or in the form of set- 
ting out the title. The allegation is, that the defendant wilfully aqd cor- 
ruptly received two dollars and seventy-nine cents, being greater fee for 
the service and collection of an execution, which before was described and 
averred to have been delivered to the defendant, a deputy sheriff. Fees are 
provided by the statute for serving an execution, and poundage for receiving 
the money. And it is very clear, that if the fees of two dollars and seventy 
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nin6^ cents had been wroncfullv received for the serTice of the aaid execu- 
tion and for poundage, the penalty would have been inccrretl. 

Tire objection is,. that there is no avermenV thai th#ie fees were received 
in fact for the execution and for poundage. There is >a defect in the de- 
claration in this respect ; and upon special derfturrer the defendant would 
have had judgment. But taking together the whote declaration, the title to 
the action is not defective. It sufficiently appears that the demand for the 
penalty is for- excessive fees for services noticed and provided for in the 
tjtatute. There is an averment that they were wilfully and corruptly receiv- 
ed. And a verdict could not have been found for the plaintiff, unless he had 
given evidence to the jury, that the defendant did receive the fees complain- 
ed of for the service of, and for poundage on the execution. The defect 
in the count rs not in showing a defective- title, but in showing*his title de» 
fectivcly. If the defendant would have availed himself of this defect, he 
ought to have demurred, and then the plaintiff might have amended the for- 
mal omission on payment of costs. The judgment, therefore, is not arrest- 
ed, but must be rendered on the vei-dicU 

• soo. 

Getchell v. Clark, 6 R. 309. 

Attorn ey*8 lien for fce«. 

The court in this case observed, that before judgment, it was very clear 
that t!)e phintifF might settle the action, and discharge the defendant, with- 
out or aijainst the consent of his attorney, who hail no lien on the cause for 
his fees ; that, after judgment, if the plaintiff' released the judgment to the 
defendant, the law had provided no remedy for hiui, but an action for his feea 
against, his client- - 

201. 
Cot?By v. Sampson, 5 R.*3iG.' 

Every liberty given to a prisoner,- not authorized by law, is an escape. 

Thus, the execution being against a deputy (gaoler) of the sherilf was 
properly directed to the coroner, who, having no gaol, committed his prison- 
er to the counly.gaol, <^ which, by lajv, tho sheriif was the keeper, held, 
that the coroner was guilty of no misfeasance. Executions against sheriff's 
arc against thtfii^ftstates, but not ajfainst their bodies, Ifecaui^ they cannot 
be committed. When, therefore, a coroner has arrested on execution, hcj 
like a constable, can only carry the prisoner to the goal, and offer to deliver 
him with a copy of the precept. If the sheriff refuse to receive and safely 
keep him, or if the- sheriff* is not there, nor any keeper appointed by him, to 
receive and confine the prisoner, the coroner luis done his duty; and \( af- 
terwards the prisoner go at large, it is the escape of the sheriff*. If the 
shorifl* make a prisoner of the gaol keeper, and give him the' keys, it is the 
escape of the shertffT; for having the keys he is not restrained, or imprisoned. 

202. 
Morse v. Hodoso.^, et al. 5 R. 317.* 

A bond volanUrily executed by a plaiiitifF in replevin to tht ofUcor, is not Toid on 
account of nut conforming to the statute. 

33 
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Pamons, C.J. Af th6 d6f6ndanti have not pleaded performance of the 
condition, nor any excuse for not performing it, the phiintiff must hare 
judgment, unless from^the facts disclosed in the plea,' or appearing on the 
face of the bond) it is void in law. 

Without a bond in the form directed in the statute, the officer may be sued 
as a trespasser for taking the goods from the defendant in reploTin, if he 
choose to consider him in that light, because the injunction of the writ itf 
on a condition not performed by the plaintiff in replevin. Or if the plain- 
tiff in replevin tender to the officer a sufficient bond in due form, and the 
officer refuse to receive it and to execute the writ, he is answerable to the 
plaintiff in replevin, in an action ofthe case for damages. Rut if the plain* 
tiff execute an informal bond voluntarily, and to obtain possession of the 
goods, and the officer thereupon deliver him the goods, the defendant in re- 
plevin may if he please accept the bond, and pursue a remedy at law upon 
it against the obligors, unless the bond be void of the common law or by 
statute. Bonds for ease and favor are void here by our common law, which 
is founded on an English statute, in force before the settlement of this coun- 
try. But a bond for ease and favor is given to an officer having the custody 
of the body, to obtain indulgence not authorised by law. This, therefore, 
is no bond for ease and favor. Bonds given to an officer, to indemnify him 
for a breach of his duty, are likewise void at law* But this is not a bond 
within this description. Indeed, we do not recognise any principle of the 
common law, by which the bond in this case is void at law. If it be void, 
it must be so in consequence of the statute directing the form of the writ 
of replevin. True it is, that the condition in this case is variant from the 
form there directed ; but that statute does not prohibit the taking a bond of 
any form, or declare a bond of any other form void. The defendants were 
not obliged to give this bond ; and if a formal bond bad been tendered to 
the ofScer, he must have executed the writ, or have been answerable for all 
the damages sustained by the plaintiff through his negligence or refusal. 
And besides, as the defendants are by statute entitled to be relieved againct 
the penalty, on payment of the just damages, this bond is not more prejudi- 
cial to them, than one with a condition in due form would have been. 

203. 
North, Libellant* ?. North^ 5 R 320; Brown, Lib. ▼• Brown, ibid. 

These were eases of libel for a divorce a viaeule for adnltery. 

By the Cotart. It must be presumed that the libellant was knowing to the 
offence, and by lier posterior conduct she has in effect pardoned the offender 
and remitted her claim to a divorce, which upon these facts cannot be de- 
creed. 

The paramour was offered as a witness to prove the charge, and the court 
said he might be sworn ; but if it should appear from his testimony that he 
was the paraniour, they should recommend to the attorney for the govern- 
ment to lay the case before the grand jury, that he might be indicted. If a 
witness, the court added, they should enquire of him with whom the crime 
was committed, 

204. 

ThR PARSlbRNTy DltR^CTORS, &C. OF THE LiN. & K. BaNK. ▼• DRUMMOjrD, 

5 R.321. 

If a grantor oonveys land npon a condition to be performed by the grantee, and the 
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frtntor eontinaes in poMetfion, the fee Minaint m htm upon eondition broken, with* 
oatm fomialenti/. 

Parsons, C J. The action is entry upon disseizin a^lnst the tenant aa 
disseizor. On not guilty a verdict was found for him, subject to the opinion 
of the court upon the report of the judge. 

Generally^ the grantor of an estate upon condition, must enter for condi- 
tion broken^ to revest the estate in himself. But when he is in possession 
already^ and cannot enter, the estate shall revest in him on the breach of the 
condition. (Co. Lit. 218, s. 350.) In this case it is found that the tenant 
always continued in possession, living in Ihe house ; he could not therefore 
enter, and without entry the fee of the estate is in him. He cannot there- 
fore be eonsiderod at kw as a disseizor and the verdict must stand. 

205. 
Webstbe v. Lss, 6 R. 854. 

AMumpsit by the indorsee of a note against the makers. The dofenee wae payment 
befofo mdonement. 

Pakbonb, C. J. The defendant, in support of the issue on his part, pr9« 
duced an agreement between the payee of the note and himself, submitting 
all demands to the determination of referees, acknowledged before a justice, 
pursuant to the statute; and upon the report of the referees, a judgment of 
the common pleas was rendered. He there rested his defence, contending 
that it was incumbent on the plaintiflTi to show that he purchased it before 
the agreetnent was made. But the judge decided ihm point against the de- 
fendant, and \n our opinion very correcUy. 

In an action by the indonsee of a note against the maker, the law admits 
the defendant to prove payment before the indoraetnent, because by such 
payment the promise is discharged, and the note is absolutely void. But if 
the maker of the note would set up this defence, it is necessary for him to 
prove that the payment was made before the indorsement, or his defence will 
fail him. 

The defendant called the payee to prove, that all the time of the reference 
ho held tiie note/ and that he did not assign it to the plaintiff until after the 
reference. On being cross examined, be also testified that the note was not 
laid before the referees, nor considei^^d by them ; and that he had never 
.been paid. On this evidence, and on the admission by the parties of the ex- 
ecution and indorsement of the note, a verdict was found for the plaintiff. 
It is true that the payee was an interested witness, and if the plaintiff had 
produced him, and the defendant had objected, the objection must have pre- 
vailed. But a witness may, if he consents, testify against his own interest. 
In this case, the plaintiff could not objeot, for the witness was interested 
that the plaintiff should recover, and aa the witness did not object, he W9S 
properly admitted. As he was sworn m chief, the defendant having admit* 
ted his competency, and having waived all objection to his credit by produ- 
cing him, the plaintiff might very properly cross examine him as to all mat- 
ters pertinent to the issue on trial. 

Another objection is, that tlie testimony of the witness jon his cross ex- 
amination contradicts his agreement under the hands of the parties, and ac- 
knowledged before the justice. If this be true, it must prevaiL The 
agreement contains a submission of all demands between the parties. Now 
tlie testimony of the witness does not contradict the making of that agree- 
ment. But either party may prove what demands then existed. That a 
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promissory note is a demand to certain purposes cannot be denied, becauf^o 
a release of all demands would be a bar to an action upon it. Yet it may 
well be questioned, whether a submission of all clemands to arbitrators in- 
cludes an acknowlcrdged debt, not in controversy, and concerning, which 
there is no difference or dispute. 

If it is a fair construction of such a submission, that it includes all matters 
in difference, then either may prove that a particular demand was not laid 
before the al-bitrators, and so was not a matter in difTcfence between the 
parties. But as either might exhibit to the arbitrators, on the submission of 
all matters in difference, any personal" demand he had on the party, the pre- 
sumption is, that all demands were in fact submitted. But this presnmption 
may be encountered by clear evidence that any particular demand was not 
laid before the referees. In Golightly v. Jellicoe, 4 Term R. 147, note/the 
plaintiff* sued an action of covenant broken against the defendant, who plead- 
ed that an action for some other matter was brought against him by (he 
plaintiff", that all matters in difference were referred, that the arbitrator 
awarded several sums ol money to be paid, and that the parties should exe- 
cute mutual releases ; that the defendant paid tjie money, and the releases 
were given. The plaintiff replied, that these breaches were not before the 
arbitrator. And on a demurrer to the replication, it was adjudged good. 
The judgment was on the ground, that a matter not laid before the arbitra- 
tor was not a matter in difference. 

But without deciding that an agreement to refer all deinands, is subject to 
the same construction as a submission of all matters in diflTerence, it is man- 
ifest that an agreement to refer may not be executed, for ihe arbitrator may 
decline to tak^ on himself .the trust of arbitrating, or a party, where the rule 
is* not ex parte, may refuse to' appear before the referees. So a party may 
execute the agreemenrbut in part, by omitting, through accide'iit, or mistake, 
to bring a particular demand, not in fact disputed, before the referees. And 
although when referees rept^rt upon all the deniands submitted, the presump- 
tion is, that all existinir demands were submitted, yet evidence that a partic- 
ular demand was .not before the referees, does not deny the agreement to re- 
fer all demands, but only proves the non-execution of that agreement in 
part. 

The last objection to the verdict is, that the report of the referees, liav- 
ing'been made to the common pleas, and judgment renderc^l upon it, no pa- 
rol testimony was legal, as it contradicted the judgment. Under this ob- 
jection, it may be necessary to consider the effect of this judgment. At 
common law, the only remedy, whiclfa party interested in an award could 
have, was an action on the agreement of submission. Some further reme- 
dy being convenient, the Eng. st. of 9 & 10 W. 3 c. 15, enacted that the 
submission by the parties might be made a rule in any court of record in 
the state, and that the party disobeying the award should be' subject to all 
the penalties of contemning a»i award made m any action in which he might 
be a party. 

This statute not having been adopted in this state, no remedy, but an ac- 
tion at common law v^as given, until the passing of the statute of 1786, c. 21. 
The remedy given by this statute is pec^diar to this state. The agreement 
of submission is to be signed by the parties, and to be authenticated by an 
acknowledgement before a justice of the peace; and it is a part of the agree- 
ment, that the referees may make their report to the court of common pleas, 
; who may enter a final judgment thereon. On this judgment an execution 
may issue, as on judgments in actions commenced by writ. The design and 
effect of this judgment, therefore, is to execute the award, and it is conclu- 
sive evidence of the submission and of the award. But it cannot alter the 
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nature or extent of the agreement to refcir, nor exclude any evidence prov- 
ing; what matters wer6 in fact laid before the referees, where snch evi- 
dence does not contradict a reasonable construction of the terms of the re- 
port. * ' 

- In the case before us a sum of money is reported in full of all deman^y 
which must necessarily be confinod to all demands that were aubmitted to 
the referees under the agreement to submit. For a report on demands not 
submitted ivould be void, "as without the authority of the referees. Wheth- 
er the demand on this note was or was not submitted, is, therefore, a ques- 
tion of fact to be settled, in order to decide on the legal operation of the 
judx:jment. 

The presumption is, that the demand on this note was submitted, because 
it was within the agreement of the parties to submit it, and we ought to 
presume that the parties have executed their agreement. By the evidence 
in the case, this presumption is encountered; for it appears that as to this 
note the agreement was not executed, and that the note was not brought be- 
fore the arbitrators, who of course did not take it into their consideration. 
The report, therefore, does not include an award on the note, and the judg- 
ment cannot bind the parlies beyond the a\yard. 

That the true ground, on which tlje judgment was rendered, may be en- 
quired into in some cases, appears >from tbe case of Seddpn, ei al, v. Tu- 
top, G Term. 607. The plaintiff's had brought a former action on the note, 
and for goods sold; but on executing a writ of enquiry after a default, they 
gave DO evidence OQ the count for goods soklj but damages were assessed to 
tbe^mount of the^ note only, through the forgetfulness of the plaintiffs' at- 
torney, as appears from the N. P. report in 1 Esp. R. 401. The plaintiffa 
afterwards brought another action to recover for the same goods. The de- 
fendant pleaded a* former 'recovery of damages, as well for not paying thd 
note as for not paying for the same goods. The, replication was, that the 
promises.in this^ctiju were not the same for which the plaintiff recovered 
damages in the former action ; and on this averment issue was taken and 
jomed On the trial, the plaintiffs wei-c allowed to prove, that not being 
prepared with jevidence on the count for goods sold, they took damages only 
on the count upon the note. The plaintiffs had a verdict, ^ni\ the court held, 
that this evidence was properly admitted. This case is certainly a very strong 
one, and the opinion of the court appears to be founded on the very peculiar 
nature of the issue joined. 

In the case at bar, the defence is substantiaUy payment of the note be- 
fore indorsement ; and the agreement to.submitall tlemands, the award, the 
judgment theroon, and the testimony that the note was then ^he property of 
D., are all produced to prove the payment. But by the counter evidence,- 
arising from the cFoss-exumination of D. it is manifest that this note form- 
ed no ground for any part of those proceedings, and the payment, is suffi- 
ciently negatived. The justice of the case is unquestionably with the in- 
dorsee,- and the law has wisely. provided,, that-tho maker of the/note shall not 
in this case, intrench himself behind its forms against an act of substantial ' 
justice. 

Judgment on the verdict. 

- 206. • 
. Powell t. IIinsdale, 5 R. 543. 

This action was replevin for sundry chattel? ; and issuv M^'mg joined upon tho proper- 
ty cei tlid pldintiff, whea a yeidict^aa found, that part of the ebattele were the prop- 
. erty of ths plaintiff, and part not. 



.' 
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pARteNs, C. J. By the general proTisioo of the itatote of 1784, the par- 
ty prevailing, in all civil actions, shall have costs. In replevin, each party 
may be an actor. If the plaintiff prevails, he shall have damages for the un- 
lawful caption and detention by the defendant, and also his costs. But if the 
defendant prevails, he shall have a return of the goods, and damages for the 
taking of them on the writ, and aho his costs. Here, the plaintiff 
is entitled to damages for the unlawful caption and detention of such of the 
goods as the jury have found were his property. The defendant must have 
m return of such of the goods as are found not to be the plaintiff's property, 
with damages for the taking of them on the writ Jls each party has judg« 
ment for damages, he is so far m prevailing party, and must also have his 
•osts. 

Hi^refore, let the cleik tax the coets for each pntj^ 

807. 
HiOBBB T, RicB, 5 R. 344. 

Wber« the leglslatoro grantt laad to twe or noro p«raoiw,|it eonttitotot an estato la 
ooamon, except ia caaee where a dURsreot teoore ie ezpffeSeed. And if a tenant eta- 
ten under a deed duly acknowledfsd and lefietered, he aeqiiiree m freehold eetate in 
It, either by right or by wrong* If by wrong, it ie an eetoal dhMOtiin. 

Parsons, C. J. A grant by the legislature is a statute conveyance; and 
the intent of the legislature in passing the resolution, must govern. Most 
of»the public lands which were alienated by the late province, and also by 
the commonwealth, were passed by virtue oif acts or resolutions of the leg- 
ligature. Generally the lands were granted in large parcels, to a great num- 
ber of grantees, on condition of settlement, and for the purpose of forming 
towns to share in the public burthens, when the inhabitants should be of suf- 
ficient ability. These legislative grants have invariably and from the 
early settlement of the country, been considered as vesting in the grantees 
and their heirs, estates in common. From long use^t has acquired the force 
of law, and a decision repugnant to it would produce infinite confusion, and 
effect very may titles to land in the state. We, therefore, consider ourselves 
bound to decide as a rule of property not to be disturbed, that grants, by 
virtue of acts or resolutions of the legislature to two or more persons in fee, 
are to be construed as conveying to the grantees' estates in common; ^unless 
a different tenure should be expressed in the grant. 

The other point reserved is, whether under any view of this case an actu- 
al ouster is necessary to be proved. The mere pernancy of all the profits, 
by one tenant in common, is not an ouster of another tenant in common. 
And in ejectione firmae^ which is an action of trespass against the defendant 
the plaintiff under the general issue, to recover, must prove an ouster by tlie 
defendant. We speak not of the fictitious but of the actual ejectione fir- 
mae^ in whieh neither the lease, nor the entry, nor ouster is confessed. And 
the reason is evident, because the ouster is not only charged in the writ, but 
is by the plea put in issue. 

But a writ of entry will lie only against a tenant in the freehold, and if he 
does not disclaim, or plead nontenure, he admits himself to be tenant of the 
freehold by the plea of nul di$$€i$$m^ In this writ the demandants demand 
of the tenant's seizin of two-eights. If he admitted the demandants title, 
he might have pleaded that he did not hold tlie two«eights demanded against 
him, and this he might well plead, although he claimed to be seised of the 
remaining six eights, as a tenant in common with the demandants. On 
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this pl^ of non-teniff^ he might hatte cbinpelled the demtndants to prove 
an oiMter, to entitle ihemselTes to a Terdict. But non-tenulre cannot be 
given in evidence uilder the general issue in thb action. 

Upon the principles at»plicable to a writ of entry, it would seem reafldliA' 
ble, that in this case* under the general issue, the demandants were not obli- 
ged to prove an actual ouster. For if the demandants have proved their 
seizin in fee as alleged, and the tenant,by hisplesy^has alleged, thathe{has the 
freehold of the tenements demanded, all that remains for him to show that 
he^Mitered justly by judgment of law ; and if he fail, the issue is with the 
demandants. But in the present case the demandants proved an actual oua* 
ter. 

A conveyance by deed, duly acknowledged and registered^ is by our stat* 
ute of enrolments, equivalent to livery of seizin. Under this deed the ten* 
ant entered in the whole, and acquired a freehold estate in it, either by rightf 
or by wrong. If by wrong, as appears in this case, it was an actual disseit* 
in; and judgment must be entered on the verdict for the demandantSt 

208. 
Haxkokd v. Waphomsv5 R. 353. 

In letpeet^to granting new trials. 

Parsoic s, C. J. Wd may, and we ought to grant a new trial, when the 
verdict is against the evidence, or whea it is manifestly against the weight of 
evidence. In such cases, the facts ought to be enquired into by another ju- 
17. Whatever may be the inclination of our opinions, as to the conclu* 
sions the jury have made from the testimony, it is their province, and not 
ours, to make those conclusions. " 

J3ut to grant a new trial, to give further opportunity to discredit a witness* 
whose testimony was not unexpected, and who had in fact been disereditedv 
would be unpr^edented, and productive of miachievious consequences* 

209. 
PowBLL V. ClaBx» 5 R 355. 

Tha wordi ezprssMng the qaantity of land Hi a daed of eoavayanee, do not amonat to 
eovenant but are mstely deteriptivo. 

Parsons, C J. In a conveyance of land by deed, in which the land ie 
certainly bounded, it is very immaterial whether any, or what quantity is 
expressed ; fqr the description by the boundaries is conclusive. And when 
the quantity is mentioned in addition to a description of the boundary, with* 
out any covenant that the land contains that quantity, the whole must be 
considered as mere description ; for the quantity mentioned is an uncer- 
tain part of the description, and must yield to the location by certain bean* 
daries, if there is a disagreement, whether the quantity mentioned is more 
or less than the quantity actually contained within the limits expressed. The 
covenants declared on in this ease do not appear to have been made by the 
defendant, and the declaration mu?t be adjudged bad. 

310. 

HuNTt AB1|*B. V. A^AMS, 5 R. SS«. 

At the bottom of tbeneto, (whioh was In tha asual farfli,azcept tho words **or trd9t'** 
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were uot in.) was written thui: *'I acknowledge myself holdcxi ai surety for the pay- 
ment of the 4emaud of the abo note. AVitncM my hand, 

BARNABAS ADAMS. 

Parsons, C. J. The defendant objects to the evidence on which ihe^yer- 
dict in thi^ cnse wns found, insisting that on his part it is an agreement to 
the debt of C, the^signer of the note, and so is within the statute of 1788, 
c. 16, s. 1, which is our statute of frands, and that this a^rreemcnt, contain- 
ing no consideration in wijtin^, will not take the case out of the statute. 
To support his objection he relies on the case of Wain y. Waxlters. .-•' 

As^our statute of frauds is in this respect similar to the English stajtyte of 
29 Car, 2, c. 3, s. 4, that case i« in point, if this be a promise to pay the 
debtjof another within the intent of the statute. The decision in that case 
is of the first impression, and rests upon the legal import of the word agree- 
fii«n/, as including not only the promise, but also the consideration for which 
i( is made. And if agreement^ as used in the statute, is to be taken, not in 
a popular, but in a strictly legal senbc, it may be unreasonable to question 
the decision. - 

On looking further we find the case of Egerton v. Matthews, G East. 307, 
where it was determined on the 17th section of the statute, (similar to the 
fid s. of our statutes,) that a memorandum for the sale of goods, signed by 
the party to be charged, would take the contract out of the statute, although 
the consideration of the bargain was not expressed in the memorandum. 

These two decisions are not easily to be reconciled. A bargain is a con- 
tract or agreement between two parties ; the one to sell goods or lands, and 
the Qther (o buy them. A contract of this sort is void in law, unless made 
on sufficient consideration. And the consideration of a bargain seems to 
be as necessary a part of it, as of any other contract or agreement ; and 
there is the same danger of perjury in proving the consideration of a bargain 
by parol, as of any other agreement. But if the word agreement may be 
understood in thepopular sense, as intending the undertaking of the party - 
cliarged, and as not necessarily including the considcra'tion for it, we may 
approve of the decision in the latter case, while we inay doubt as to the for- 
mer case. 

But the contract before ns is not a contract to pay the debt of another 
within the statute. The defendant is an original party to the note as well 
as C, the signer. The contract, in its'lejTal construction, is a promise made, 

as well by the defendant as by C, for value received, to pay to tho 

plaintiff's intestate. To this promise, C. signed as principal, and the (Jelen- 
dant as surety. This mode of signing is an accommodation between the 
promisors, by which the defendant is entitled, if he pay the note, to an in- 
demnity fil^m C; but as to the intestate, they must be considered as joint 
and several promisors. 

The legal effect of a note in this form is not different from a note in the 
form of ** For value received I promise to pay," ifcc. and signed by one 
with the word principal annexed to his name, and another with the word 
iurety thus annexed. Or if the form of the note had been " For value re- 
ceived I, A. B. as principal, and I, C. D. as surety, promise to pay/' &lc. 
This last form is not uncommon, and the promise has always heon holden to 
bo made as original promisor. If the note had been made by C. and de- 
livered to the intestate, and afterwards the defendant had been induced to 
guaranty the payment, it would have been necessary to consider the d«:fen- 
dant's objection. But in the present case, the signatures of the promisors 
were made at the same time, and before the note was delivered to the intes- 
tate ; and when he received the note, it was the note of both, and also of 
each ; or, in other words, it was their joint and several note. 
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Hie consideration to bind the surety is apparent on the face of the note, 
being the credit giren to the principal by the promisee for the Talue receiv- 
ed of hinu The case of Marsh; t. Ward, in Peake^s N. P. 130, is similar 
in principle. There the note was, *'I promise to pay W. M. £ — , for value 
received in fixtures," and it is signed R. B. T. W. W. alone was sued, 
and it was holden that the note was as well several as joint. In the case at 
t»ar, C. as principal, promises payment, and the defendant, as surety, prom- 
ises payment ; and the promise is joint and several. 

ftil. 
BoTDBN V. Moors, adm'r, 6 R. S66. 

Ift SMiUBpiU on two aotaa, the deftndant paid into eovrt tbo sam he admitted to bs 
dae, with the ooits ; and the plaintiff took the money out of court, bet did not re* 
eeive it in fbll Mttiefftction. It turned oat upon the trial that the mm paid wu 41 
cents leaa Uun the amount due : but the jufy, under the direction of the court, found 
a verdict for the defimdent, but the court granted m new trial. 



»NS, C. J.^said— •As to the ground of misdirection of the judge, it 
appears from his report that only one note was disputed by the defendant, 
that she admitted a balance on the second note, for the "payment of which 
the money was brought into court ; and that the judge having calculated the 
balance due on the second note, found (hat crediting the money brouprht in, 
tfiere was still due to the plaintiff fourteen cents and four mills. There- 
upon he directed the jury, that if they were satisfied that the defence against 
the first note, was supported, and if on calculation they should find that the 
money brought in did not fully pay every cent which was due, but a small 
balanoe remained due, if that balance appeared to be a mere trifle, that their 
verdict ought to be for the defendant. This direction is objected to. 

The bringing money into court is a practice adopted to relieve the defen- 
dant against an unexpected suit kir money, which he is willing to pay,-bat 
which he lias not tendered to the plaintiff before the commencement of the 
suit. Afler the defendant has brought in as much money as he thinks pro- 
per, and the plaintiflT has refused to receive it in satisfaction, the defendant 
is entitled to have it considered as a payment made oh the day on which it 
was brought in, and he is answerable only for further damages. He tlien 
stands on the same ground, as. if on tendering money before the action, the 
plaintiff had refused to receive it, but had commenced his aetion, in which 
the tender was pleaded. 

Now it is a well known rule that the plaintiff must take care and tender 
enough, and if he does not, and if the plaintiff replies that there is more due 
than is tendered, which is traversed, the issue will be against the defendant, 
and it will he the duty of the jury to assess for the plaintiff the sum due oa 
the promise ; and if it be not covered by the money tendered, he will have 
judgment for the balance. 

The defendant cannot lawfully withhold from the plaintiff any money due 
to him, however small (he sum ; and if the defendant intended to tender 
as much money as the plaintiff could claim, but made a mistake in her cal- 
culation, she must sufier for her own mistake, and not the plaintiff, although 
the injury to him may be very small, and such as most men would disregard. 
The deficiency from a more correct calculation than was made in the hurry 
of the trial appears to asnount to about 41 cents. And if at the time the 
money was brought ini; no action had been pending, and (he plaintiff had 
then received and indorsed the payment, he might afterwards have commeo- 
eed and maintaioadan action lo reeovar the buanca then dna. 

34 
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Tbat the law will not regard triftes is, when properly applied* a eomcf 
naxiiD. But to this point it is not applicable. In calcniating interest^ there 
mmjf and probably must arise fractions not to be expressed in the legal ino* 
nejF of account ; ttiese fractions are trifles and may be rejected. In oiaKin|^ 
payments, it is sometimes not possible, from the value and divisioiis of ihm 
current coin,, to make the exact sum ; if the payment be made as nearly a*- 
itcan GonTcniently be made, the fractional part of a small coii^aiay be oq^- 
lected ; it is a trifle. 

But the present case i» not one of these trifles. A man may sue and're^ 
•over on a note given for forty cents ; also on a note given for a larger 
sum, where furty cents remains unpaid. It is, therefore, our opinion, that 
the jury ought to iiave been directed- to calculate the interest on the 
second note, and deducting the payments, if a balance remained unpaid, to 
find that balance for the plaintiff. If any sum large enough to be diaclwrgecl' 
in the current coin of the country is a trifle, which althouh due, the jury are 
not obliged by law to award the plaintiff*, the creditor, it will be difficult to 
draw aline, and say how large a sum must bo, not to be a triflcf. The laur 
gives us no rule. A dollar between many parties is a triflo. 

But whether the court ought to interfere, is another question. In caees 
where on the merits the plaintiflT could recover but a small sum of moneyr 
the court have refused to interfere,, because the interference wonld in fact be. 
a prejudice to ti:e plnintifl*, the play not being worth the candle.. And if in 
the present case the direction had been coriect^.but the jury had mistakeiv 
the law or the fact».tho verdict ought not to be set aside, to relieve the plain* 
liflT against an error of forty cents. When the, mistake arises from the mie- 
direction of the jpdge on a point of law, the court ought in all such casee 
to relieve the party- sufiering by it on ids motiooi although he may beindia- 
creet in ifiaking the motion. 

The law is our only criterion of right and wrong in the decision of caoeeei, 
and if it be mistaken by the court, whose duty it is to declare the law, the 
consequences of the error may be extensive, reaching beyond the action in 
which it was commitlcd, and it may afiect other legal principjes. We have 
looked with some attention into books, to find some cases where, in a mis* 
direction of the judge, the court have declined to interfere by setting aside 
the verdict found iu consequence of tiie misdirection. We have not been 
able to hnd a single case. Where the jury do not conform to the misdirec- 
tion, the court will not disturb the verdict ; Rex v. Pool, Hard. 36. There 
is the case of Edmonson v. Mitchell, 2 Term.' 4, where the plaintifi* obtain* 
ed a verdict for too large a sum, owin^^ to the direction of the judge ; but 
tiie court would not enquire whether the direction was not legal, on the 
plaintifl* 's agreeing to equitable terms, so that 4he defendant suflered no 
damage by the direction if it was erroneous.- . 

The plaintifl* took out this money by the terms of the rule which the de* 
fendant moved for, and she cannot complain of the plaintiff for taking out 
the money by her own consent. She certainly obtained a rule more incon- 
yenient to herself than the court would have insisted on. She might have ha^ m 
rule in the common form, that of bringing the money into court, and unless 
the plaintiff would accept t)ie same in full satisfaction, with costs to that 
time, the money should be struck out of the declaration, and on the trial the 
plaintiff should not be permitted to give any evidence for that sum. On this 
rule, if the plaintiff would not have received the money in satisfaction, the 
defendant had no occasion to bring the costs into court * and if on the trial 
she obtained a verdict, she would have all her costs taxed. If the plaintiff 
had proceeded after the money was brought in, but afterwards, and^ before 
the trial, had agreed to accept in satisfaction, ho would have had his costs 
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to dwtime of bringing the mcmey in, and the defendant «irould "have had Her 
eofU accruing aAer that time. In this case we can equitably relieve the 
defendant from the imprudence of her own rule, without injustiee to the 
phintiff. 

The verdict muat be aet aiide, and a new trial grante<l| npon the plaintiif 
Mlumiog to the defendant the coalaehe brought into court ; S Burr. •4B( 
ib.1228. 

213. 

CaMFBSLL ▼• HoWAEDv 5 R. 9iVi* 

I 

JU apfMl giTM by law ironi a jndttnent whoa dal/mata epeM Che praewdiQgH«ani 
thajo^goiMU baeomM wholly iuoperatiTs. . 

Panaoirst C. J. Formerly when the appellant waa the original defendant^ 
acUSI after entering his appeal failed to prosecute, lie wfla nonsuited on the 
appnlf and the appellee recovered only the costs df fho appeal, but was' 
obliged to file his eomplaint for affirmation of the former judgment. The 
altaratioii of tbe praetice took place when the currency was paper, perpetu- 
ally depreciating. To prevent the mischief resulting from the defendant's 
becoming nonsuit on the appeal, and leaving the plaintiff to his former judg* 
■lent, the court entered a new judgment on the appeal, if the appellant had 
aippeared on recording his default. Thus, in an action for tort, whicfi sound- 
•ed only in damages,the plaintiff might faa\<e judf^ent by increasing the dam- 
ages in proportion to tlie depreciatiou : but lie wns without relief in actions 
OD contracts for the payment of specific sunts of money. 

Fi^mthepmvisioiisuf ourataiutes we are. satisfied, that when.the appeal 
has been regularly allowed, no further proocedia<ss can be had on the judg- 
ment, until through the defitult of the appellant h be affirmed in this court 
on the eomplnint of the appellee ; in wliich case rt may be executed by writ 
issuing from this court, and not from the common picas- If the appellant 
{ifosccute his appeal with effect, a new judgment is entered in this court, ac- 
cording to the justice of the case, us apparent from the proceeding's here. 
If he enter his appeol so that the parties are before the court, and the ap 
pellant fail to prosecute, if he -be tiieoriginal plaintiff the Ci>urt enter judg- 
ment for the defendant ^ov the costs of both ihe courts ; but if the sppellsnt 
be the original defendant, on his fiiiling to prosecute af^er appearanee, his 
de&uit is recorded, and the plaintiff has judgment according to the j'istice of 
his case, without regard to the judgment of the common pleas. But if the 
appellant does not enter his ap|>eal, (he remedy lor the appellee is to com- 
plaio o/ this neglect, and pray affirmation of his former judgment, with ad*> 
ditiona] damages for the delay and the costs of the complaint. 

The judgment of tlie common pleas, when regularly appealed, from, be- 
comes wholly inopcrativu; is no longer in forc#», and cannot he the founda- 
tion of an action of debt. A judgment appealed from, and not affirmed. 19 
Bo bar to another action for the same cansc. 

But where an appeal is given by Jaw, the judgment of the eoxnmon pleaa 
is final. An appeal in such a-case is a mere n<jllily, and execution may be 
cued out on the judgment as a judgment in force. This court has no powf^r 
to affirm judgments below, where the appeal is not lawfully prosecuted. 

213. 

Dbnnt v. Lincoln, adv'r, 5 R. 38.5. 

Bheriffii caanot protect themtelvei from damsaes arisiof from a brsach of afficisl 
daty, by any collateral stipulation for indemnity. 
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PamonSi C. J. An ezpreis promiM to indemDifjr a slieriff igaintt'lte 
Gonaequencea of his own neglect of duty cannot be validi neither will th» 
law imply a proimiae on an illegal consideration. .It b to be remtfad that 
officers having a plain path before them, will not pursue it If they dovkli^ 
horn it, it must be at tb^r peril ; and they cannot protect themaelvea a|ain8t 
the damages asising from a breach of official duty by any collateral atipvlap 
tion for an indemnity. 

214. 

Fi&w V. Tbb 1st Maes. T. Conr. 6 R. Sit. 

Mittika ia the taaatioB ef a bill of eeito. 

After the execution bad been satiafied the plaintiff di n eo ae rad a nktahB 
of about aeventy-ooo dollars, which was omitted, and he now pnye for rtiMt 
but the court said th^ could not interferct for the remedy waa by wait oif^ 
error, in which the mistake will be assigned. If the error is eoiifoased ot 
proved* the judgment will be reversed and a right judgment entered. 

215. 

KsTBa V. STOBXy 5 R. 991. 

Asrampsit to reeovor compooMtion for work and labor, and tho doelaration eontaiaai 
m special contract, quantam meruit and indebitatiu aMonpnt : held, that the plai»» 
tiff might recover on the gonorel count, althonah et the trial he proved a apeaial 
agreement, but diflforent from that declared on. 

Parbozvs, C. J. The doctrine that if the plaintiff proves a special coo* 
tract, but different from the one declared on, he cannot recover, was former- 
ly boldento be the law, and the case of Weaver v. Burroughs, (1 Str. 648,) 
before Lord Raymond is an authority for that purpose. This, Lord Mana« 
field says, was the rule when it was the fashion to lay hold of a nonsuit*, 
whenever it could be done. It was first overruled in Harris v. Oke, in 1759*. 
cited at the bar from B. N. P. ISd. And it was then hb opinion that where 
the evidence was sufiicient to support the action on a general count, auppoe- 
irtg no special agreement laid, the plaintiff might recover on such general, 
count, although there were a special agreement laid, whether the plaintiff 
attempted to prove it or not Afterwards the case of Payne et nl. v. Bv 
con, 6 Doug. 651, came before the whole court Ashhursti J. adhered to 
the old rule, and had direcled a nonsuit; but it waa set aside and a new trial 
ordered. Certainly it is the least expensive to the parties and most agreea* 
ble to the justice of tho ease, and no inconvenience can result from it. For 
a judgment on the i^eneral count would be a bar to an action on the special 
agreement. The judgment must be reversed, but aa we know not whether 
the evidence offered by the plaintiff would support the general count, a new 
trial must be granted, and let it be had at the bar of this couiru 

Judgment reversed. 

216* 
Farrar, ao'm. v. Barton st al. 5 R. 095. 
Parions, C. J. The sheriff Jiolds an ofiice of great trust and importance. 
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Be is naeafsarj to pfc ae nr e tbe peacis and execute the laws, ^e cannot 
fimm Ufl ofBcot but muAt execute it in peraon or by his deputiest for the feci 
eetebliahed by law* Uia power is great, and as it operates more immedi- 
ilely upon the suffering or unfortunate part of the people, he has opportuni- 
ty to cause much oppression and vexation. To deniand and receive other 
•nd greater fees than those established by law is exaction or extortion, tf 
to mauid of bis deputies a sum of money in gross, or an unreasonable 
pffoportioa of Ito fbes they may be entitled to for the serrices, they will in* 
iMBoUy tliemselves bj oppressing and vexing the people, extorting money 
lo wMeh Ibey have no Iraal claim. 

A wise lopMature wittalways endeavor to guard against the effecti by 
yr ee eatiBg tbe eEistenee of the cause; The English statute passed eariy 
IB tto last century prohibited tto sheiiff fh>m selling the offices within hu 
mppolntmenC. Our statute has made a more effisctual provision by passing 
the statute by which their fees are described and regulated. 

At the common law, every security given for the payment of money, the 
faynent oC which is prohibited by statute, is void ai between tbe parties 
to it. - 

Tto bond in this case is bad on the face of it. This part of tbe statute 
is reoBodial, end ooght to have a liberal construction to prevent tbe mischief 
guarded against Tto sheriff cannbt demand and receive more than at the 
fate of a fourth part of the fees of service and travel, lie sh&Il not, there- 
fwe, compound with his deputy ; but for any services rendered by his dep- 
uty he may by tto statute demand one fourth part of the fees and no more; 
eiid to this proportion he is limited in respect to every other service of his 
4eputy. Now, this is taton to secure the payment of ipore than a fourth 
|iart of the ftos for certain services, and is illegal on the face pf it« 

217, 
Caldwell v. Eaton, 6 R. 509* 

p4Bapiie« C. J. . At common law, the sheriff, after seising goods wtkji.fa, 
wae obliged to sell them; but to might use his own discretion as to tto time 
BBd manoer of tto sale^ not toing obliged to sell at auction. And if eittor 
party deaired a sale at auction, to must toar the espence of it, which Ibrm* 
«d no part of tto sheriff *s aceoont. And tto plaintiff was obliged to be at 
tto' whole etpeooe of the levy^ unlesa the judgment was on a penalty, wton 
be had a right to recover his w tole debt, exclusive of the expercee of tto 
eiecution; (Impey'sStor. 189; ^Term. 184. 

By our statutes, the rights of the parties, and the duty of thestoriff, %x% 
very different in executing 9tfierifaeia». The debtor must to at the expence 
^ keeping tto goods, and of the sale, which tbe sheriff is obliged to make 
by public auction. And if the sheriff might keep the goods for any time^ 
at bis discretion, the expence of keeping them must to borne by the debtor, 
which, especially in the case of live cattle, mi^ht exceed their value; and 
tbua tto execution might rernuin wholly unsatisfied. The common law 
therefore is by necessary implication re|>ealed; and the rights of (Kirties and 
dotiee of tto officer must depend on I he provisions of our own statutes. By 
these, tto officer, toving goods on aji./o. is obliged to keep them four days, 
ttot tto debtor may, if he see cause, redeem them. During this time tto 
goods must to considered as in the nature of a distress; and if the debtor 
do not satisfy the execution, and the charge of kee|>ing the distrefs, the offi- 
cer OMist at the eod of four days, sell the goods at public aution, at the ex« 
peoce of the debtor, and at the time and place of which nolice has been gi- 
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Ten. Tbif notice rndftt be given 48 hours btfore the eele; and it must be 
posted up 48 hours beftfre the expiration of the four days; so that it is aiie-' 
cefsaiy consequence that the goods must be sold at auction* after they have 
been kept by the officer four days and no longer. 

By neglecting to pursue these directions* he loses his special propisrty ae^ 
quired by the seizure; and any other creditor may lawfully cause the gboda 
to he seized and sold on his ezecution. As to the debtor, if the officer ad* 
vertiie and sell sAer the fourth day* and with the proceeds satisfy the ezecu^ 
tion« he may be answerable to the debtor for the damages, if any,' which' be 
may hsve suffered from the increased expense of keepii^4he goods, and'fiom 
their diminution in value by the delay of the tale; buf'the satisfretion of the 
execution-shall avail ther officer in mitigation of damages. Or if the debtor 
retake the goods, the officer may again seise them, and proceed to adver* 
Use and seU under this new seizure. 

818. 

Wiuoif, Plaintiff in Error v. Mowbr, 6 R 40T. 

Wbsrs so letiim It broogbt in the nams of thise psraoai Jointlyi aiiS. aae biceross 
nsofoitt M that the d«fondant hu Judjpnent for bia. eoita afainat all; and tbo exaeo- 
lioB ia aatiafied by ona of tha pjaitotiffsnot a paKy to tba DoiMuit, who briaga hiaae* 
tioB for monay paid afainat tha former; bald tbat tbo lattar mtf bt provo that ba bad 
no iataraat in tba tait: and that it was oommanead iriiboat bbeoBnent. 

Parsoks, C. J. The judgment is conclusive, as between the platntiffii 
and defendant; but it certainly b not among the plaintiffi^ so as to conclude 
either plaintiff from disclosing the truth, when called upon to contribute to 
the payment of costs incurred without his knowledge or consent, and espe- 
cially in a suit, in which he claimed no interest. AAer he had knowledge 
of the suit, and without any unressonable delay, he refused to prosecute, 
and become nonsuit, he very clearly would not be obliged to reimburse the 
other plaintiffs any part of the costs of the nonsuit, ^ 

t It has been enquired what remedy a nisn has, who has a irood eai|se of 
action, where no severance lies, with another who will not consent to pros^ 
ecute. It is his folly, saitli the law, to be 'concerned with such a man. But 
as any one of the parties interested in a personal action ma^ release it; if 
it was released, the releaaor would be accountable to his partners in the qon* 
tract, for the damages they had sustained. And if one of the parties should 
unreasonably refuse to join in the prosecution of an action, which might 
well be maintained, perhaps the other parties might have a remedy by a spe^ 
cial action on the ease. 

' But as the direction of the court be low, was erroneoua, judgment must 
be reversed and a new trial ordered. As we have a jury in this court, it is 
unnecessary to send for the parties to the common pless for another triaK 
Let the new trial be had at the bar of this court. 



219. 
Watson, ct al v. BotlstojIi 5 R. 4 1 U 
Covenant brokan. 

Pabsons, C. J. Upon looking into the deed, we find that the defendant 
baa covenanted to indemnify the plaintifis, against all actions, suits and do* 
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naiidfi which might afterwftrda be imlituted against the estate of Go?. GilU 
end whereby the plaintiflk might be liable for the payment, by reason of their 
being sureties for the executor. This covenant includes suifs instituted by 
any party, whether it be the defendant, or one cUiming under Thomas Boyl- 
ston, or any other person whatever. The suit therefore, mentioned in the 
breach is .unquestionably included in the covenant of indemnity, considered 
without -any reference to the indentures. 

In the recital of the deed, it is stated that the plaintiflk may be liable to 
satisfy the claims of tlie creditors to the estate of Gov. Gill. Claims exist- 
ing against the estate of any person deceased* are understood in our laws 
as including every personal demand, which might be recovered against the 
executor or administrator, and which the estate in their hands is bound ta 
satisfy. These clsims the plaintifis are desirous of hcing indemnified against. 
They are therefore desirous of being indemnified against the claims of all 
the creditors, who have demands against the estate of Gov. Gill. The re- 
cital proceeds, " for which purpose*' the indentures mentioned have been 
executed. 

As the indentures do not contain a covenant of indemnity against (he de* 
mands of the creditors generally, but only against certain specific demands, 
it has been agured by the defendant's counsel, that the general words in the 
deed ought in construction to have the restriction expresed in the indentures. 
But the natural construction is, that the 'indentures not effecting those pur« 
poses, the deed was executed that the desire of the sureties for a general 
indehinity might be accomplished. 

We are therefore satisfied that the suit mentioned io the assignment of 
the breach is included in the covenant of indenmity contained in the deed, 
not only when the deed is considered without reference to the iudentures; 
but also when it is considered in conjunction with tliem. 

220. 

Hall v. Bbioham, § R. 406. 

. Ptr Cur. The court observed that tliey had oAen declared that error 
does not lie to remove proceedings of a justice of the peace, upon a com- 
plaint for neglect of duty, and to recover a fine imposed by statute; but the 
remedy for the party aggrieved was by eerliararL The writ therefore must 
be quashed as having issued improvidently. The plaintiff can move the 
court for a urtioraru 

22L 
Aiken v. Saiifdbs, 6 R. 4dd. 

Bond for a deed of land, eonditioned to deliver the deed in 90 daya after payment of 
the money, held, that 90 daya after aueh payment wae not a reasonable time for a 
,. tender of the deed. 

PAMoBflf C. J. The only question npon the sufficiency of the bar is» 
whether the deed was tendered in a reasonable time after the notes were 
paid. The deed was not tendered until more than 90 dsys after the notee 
were paid. It is therefore very clear» that this deed was not tendered with- 
in a reasonable time. 

It was mentioned afterwards that a deed was in fact tendered sooner* but 
not pleaded through the mistake of the counsel. But it was objected that this 
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a!flo was not pMnoint to the eonditioo, becauM the knd wii ineumbefed bj 
a mortgage. * 

The ceurt# however» obfenred that the Taliditj of this obicetiea dep#»li 
on the condUion* which required a conveyanee of the land bf a good ttd 
•ufficient deed of warranty. The import of theae worda ia coraoed lo 
the form of the deed, and its executiony and not to the title. If the 
deed was of a proper form, and regularly executed* and the grantor wee 
reisedv s^i that the land was conreyed by it, the condition waa ia tUacoae 
performed. They did not mean, however* that in no caae theae worda ahooU 
be considored as applying to the title. If the money waato be paid on re* 
eeifing the deed, it might be a reasonable construction, that a good and safr 
ftcient title should be conveyed; otherwise the purchaser might part with 
his money, not merely for the land, but for a lawauit also. In the preaeal 
ease, the money was to be fint paid, and the plaintiff might aa well ioe eal 
the covenant in his deed, as on his bond» 

222. 

loB V. Ids, 5 R. 600. 

Pabsoscs, C. J. In construing any derise, if it be ihade by words, which 
have long received a particular construction, and thus become a rale of prop' 
erty ; that construction ouglit to l>e received, or we may unsettle the titles to 
estates under such a rule. Now it seems to be a settled rule of coostructioOf 
tliat an express devise of land in fee idrople to one, with a devise over if he 
die without issue, or without leaving issue, shall be a deviae in tail to thar 
first devisee, with a remainder over expectant, on the determination of the 
estate tail; 1 P. Wms. 667; explained by Fearn ex* dev. 196. Com. R. S7S; 
Cowp.410. 

On this construction, the words dying wUkaid MSiie, or djftaf w U k ^m l 
having wsue, are understood aa indefinite failure of issue, after the death of 
the first devisee. This construction has arisen from the manifest intent of 
the testator, to provide in bis will for the issue, which intent would be do* 
feated, if the first devisee had an estate in fee simple. But where the man- 
ifest intent of the testator is to provide for the devisees overi on the contin* 
gency of the first devisee's leaving no issue ot his death, the devise over, on 
the happening of the contingency, shall take effect. And if the first devi* 
see has issue, the provision for them is led at his discretion; and if he has 
no issue at his death, the devisee over shall take by executory devise. But 
consistently with this rule of construction, it has been determined, where 
lands have been devised in fee simple to one, and a devise over on his dying 
without leaving issue behind him, that such a devise over manifested the 
same intent, as if the words had l)een without leaving issue at hia death; 
and consequently the first devise was a qualified fee simple, and the deviae 
over was executory; 3 Term R. 143. 

So it has been determined, that after an express devise in fee, a devise over 
on the first devisee*s dying without leaving issue, to a person tn eise lor lifbt 
was an executory devise; 7 Term, 589. For it could not be presumed that 
the testator intended a devise for life to a peraon in esse, to begin after an 
indefinite failare of issue in the first devisee, which might not Inippen untH 
long after the death of the devisee for life. 

Therefore, a devise to Peleg, a son of the testator, of an estate in 6fi 
simple; and also of personal estate, with this clause in the will, ** And fur- 
ther it ia my will that if my son Peleg shall die, and leave no lawful heifv« 
what estate he ahall leave 1o be equally divided between my son John a»4 
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grandson N. to tliem and their heirs forever;*' was held to be void in respect 
t^ the devise over to John and N. as inconsistent with the absolute interest of 
the first devisee. The estate limited over to John and N. is what Peleg shall 
leave, not what may be left by any of his issue. It is, therefore, clear that 
the contingency* on which the devisees over are to take, must happen, if ev- 
er* on Peleg's death ; and that his dying and leaving no issue must be under- 
stood, as leaving no issue at his death,and not as an indefinite failure of issue. 

On this construction, the express fee simple, is not restrained to an es- 
Mite-tail, but is only qualified by the limitation over to John and N. and thehr 
heirs, on the contingency of Peleg's leaving no issue at his death. And on 
this ground the estate will pass to the devisees over, by way of executory 
devise, which Peleg, by any act in his life time, could not defeat. If this 
•construction is not controled by the manifest intent of the testator, the de- 
mandant must recover his moiety. 

The limitation over "is not of the estate devised Peleg, but of what estate 
devised to him he shall leave. Whenever it is the clear intention of the 
testator, that the devisee afterwards dying, his estate remained to his children 
the demandants who are entitled to recover. 

In the writ they demand a fourth part; but as there were five sons, they 
can recover but one-fith part, A*s fifth part of the remainder, of which ho 
died seized, remained on his death to his father as his heir, and no part of it 
can be recovered in this action of formedon in remainder. 

223. 
Baker v. Wheaton, 5 R. 609. 
Effect of a discharge under the insol? ent law of another stati. 

Parsons, C. J* When the contract in this case was originally made, the 
parties were both citizens and inhabitants of Rhode-Island, and the contract 
was there made and there to be performed. The laws of R. J., thereforei 
gave effect to the contract, and by thode law must the legal operation of il 
be determined. When, therefore, the defendant was discharged from this 
contract, lege loeif the promisee was bound by that discharge, as he wai a 
party to the laws of that state, and assenting to their operation. But if, 
when the contract was made, the promisee had not been a citizen of R« I. • 
he would not have been bound by the laws of it in any other state; and hold- 
ing this note at the time of the discharge, he might afterwards maintain an 
action upon it in the courts of this state. 

The case before, us supposes the transfer of a contract after it was made» 
but pursuant to the terms of it. When the note was indorsed to the plain, 
tiff, the defendant, if the contract passed by the indorsement, became a debt- 
6r of the plaintiff, who then became a party to the contract, having all the 
rights of the indorser. Therefore, if the note had been transferred to the 
plaintiff, a citizen of this state, while it remained due, and undischarged by 
the insolvent laivs of R. I. those laws could not affect his rights in the courts 
of law in this state, because he is not bound by them. 

But on the admission, that the note was discharged pursuant to the lawtf 
pf Rhode Island, while it was the property of a citizen of that state, who 
was bound by the operation of those laws, the contract then no longer exists; 
and a subsequent indorsement of the note is void, because there is nothing to 
pass by the assignment, whether the indorsee be, or be not privy to the dis- 
ciiarge. A note/undtis officio cannot be negotiated. 'Thus, if the promi- 
sor has bona fide paid a note to the jf)iomi8ee, while it was his property^ and 

35 
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lliMasigned, if the promisee should afterwnrcls, fraudulently inddrse ft to ail 
kilKM^eht purchaser for a valuable consideration; yet the promisor might de- 
Md himself by proving a payment prior to the transfer, because by the pay- 
flMnf the note is ipso facto discharged, and there was mx subsisting contnol 

If the law were not so, the maker of a negotiable note might ofienSe in* 
jtllM^ He cannot demand a delivery of the fiote as a previous rendition of 

Ejrnoient^P but he must pay the money due^ and if a delivery is then refused^ 
^ remedy is by proving payment, which will avaii himself against a subset 
qputflit indorsee. 

jpdr these reasons, a regular discharge of the defendant from this note 
ffinsuant to the laws of Rhode Island, where the contract was made* the 
jMtrties interested in the contraet being then citiziens, and bound by the iawr 
of that state, is a good bar to an action brought here, by a citizen of ihiSf 
bt virtue of the indorsement of the note, made after tlie discbarge thus duly 
mAined. 

f f the' discharge had been alleged to hate been obtained by fraud, and the 
allegation had been admitted, the ease would have come before us with a dit 
Mtot aspect. 

224. 

SMrru V. Drew, S R. 514. 

In retpectr to a.Btalitte remedy. 

Par8o:!S, C. J. By statdte, a person convicted of krceny in addition to 
the line, &c. " he should be sentenced to forfeit to the owner treble value of 
the goods stolen. The right claimed by the plaintiff to receive the treble 
daroges, is given by the statute, which also prescribes the remedy. And 
when a statute creates a new right, and has also prescribed a remedy for the 
enjoyment of the tight, he who claims the right, must pursue the statute rem-* 
edy. The right of the owner is^ an incidental part of the sentence, which 
mast be executed agreeably to the provisions of the statute, and not in any 
other way. 

225, 

Shaw, et al. v. IIearset, 5 R. 521 . 
Husband and wifo take as jointenants. 

t^ARsoNs C. J. By statute of 1785, c. 62, s. 4, it is enacted that all con- 
veyances and devises, which have been, or shall be made to two or more 
petS6fi^f AaW be adjudged to be tenancies in common, unless it manifestly 
appears to have been the intent of the parties to the instrument that jointe« 
nants were intended. 

Jointenants, where the tenants arc not man and wife, may be severed, and 
the ri^ht of survivorship be defeated at the will of either tenant; either by 
Partition, or by alienation of his purparty, which shall be holden by the pur- 
onaser i^s a tenant in common. For two jointenants generally hold' by moie* 
ties, and not by entireties. But this construction of the statute cannot rea- 
sonably be extended to a conveyance to husband and wife- Here a sever- 
ance of the tenancy cannot be had at the will of either of the husband or the 



October Term, Plthoutu, 1809. 99$ 

wife. They do not take by moielies,'but by entireties; and the alienation of 
the husband of a moiety will not defeat the wife's title to that moiety, if she 
survive him. A conveyance to husband and wife is, in legal conslructiooy 
a conveyance but to one person. For if an estate be conveyed expressly in 
jointenancy to husband and wife and to a stranger, the latter shall take o^ 
moiety, and the husband and wife, as one person, shall take the other moii^ 
€y. Therefore, the husband took the whole estats by survivorti^ipj and tim 
petitioners hare no right under his wife 
Nbnsuit^ 

226. 

DiXGLAY BT AL. V. DiNCILBY, 5 R. «^S$i 

Parsons, G. J. The question arising on the facts is, whether Jpiepli 
i)., born after the making of the will, but during the testator-s life, and ^y- 
Ing before tlie tenant for life, was entitled under the will to tlie remaindsjr 
eof any undivided part of the lands, so that the same descended to the de- 
mandants, his heirs. If he was!« thay must recover ; otherwise the tenant 
most prevail. 

For the tenant it has been argued, that the sons, who can take in remain** 
der, must be the sons of Abner living when the will was made* they ei4jr ' 
feeing tit es$e^ and in the contemplation of the testator. But if sons Ixnii 
jafter making of the will may be admitted to take, then it is contended tb%t 
4he remainder is contingent and not vested, and can belong only to tlie sons 
living at the death of the tenant for life. 

This question must depend on the construction of the wiJl, in order to 
iiscertain the intention of the testator. For it is Very clear, if the remain- 
der had been devised to all the sons of the tenant for life then bom and af- 
terwards to be born, that this remainder would have vested on (he death of 
the testator in the sons then living, and would have opened and let in any 
«ons that might afterwards be born. And if by this will the testator intend- 
■ed all the sons then and afterwards to be born, then Joseph, the father of 
ihe demandants, although bom after making of the will, will take his shire 
in the remainder, which being vested, descenSed on his death to the detmiii- 
^ants. Arxl it is our opinion that the testator did not intend to confine tha 
•remainder to the sons then living. The expression in the will is general, to 
be divided among and between his, viz. Abncr*s sons ; which includes ^ 
his sons. If he bad meant to confine his' bounty to his grand-children tbtj^ 
Jiving, he would have so limited it, either expressly or by naming them, or 
in some other way. And no reason has been assigned why he should make 
«ny distinction among his grand-sons. But it is contended that as the tes» 
later had provided, that on the death of the tenant for life, the estati 
should be equally divided among his sons, he must have intended those jboos 
living at his death, and therefore that the remainder is contingent ; and ss 
Joseph was then dead, the contingency on which ho was to take never hap* 
pened, and so his children have no title. This argument would have grei^t 
weight in the devise of money or chattels for life, and a devise over to be 
equally divided among the sons on the death of the first devisee. For of R 
chattel there can be no remainder, which may vest and afterwards open :tp 
let in afler born children; and the interest in it must be contingent, until the 
time provided for the distribution of it, in order that they may take. ' 

But a different construction arises on a similar devise of lands. For it is 
a rule of law that a remainder is not to be considered as contingent, whes 
it may be construed consistently with the testator's intention to be vesleck 
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And as a vested remainder of lands may open to let in a(ler-bom devisees* 
there is no reason why this remainder should be contingent in favor of any 
sons who might be born aflcr the testator*s death, or after the making of the 
will. Wo are satisfied that the remainder in the present case vested on the 
death of the testator. And as all the sons were then born, there was no 
occasion for it afterwards to open to let in any other sons. 

Upon these principles, on the death of the testator, Abner his son was 
seized as tenant for life, with a vested remainder to his five sons ; and Jo- 
seph shall have an absolute property in the estate devised ; a limitation over 
must be void, because it is inconsistent with the absolute property supposed 
in the first devisee. And a right in the first devisee to dispose of the estate 
devised at his pleasure, and not a mere power of specifying who may take, 
amounts to an unqualified giA, In the case at bar, there is first an express 
fee simple devised to Pelog ; in consequence of which, if not afterwards 
qualified, he might dispose of the land at his pleasure. But tiie limitation 
over is only of what estate he should leave at his death ; which is descrip* 
(ive only of the estate, of which he should tfien be in possession. The im- 
plication is therefore necessary, that the testator intended that Peleg might 
dispose of any or all of the estate devised, and leave nothing at his death. 
The absolute unqualified interest in the estate devised was therefore given 
to Pelcg, which is inconsistent with the limitation to John and N.. and con- 
sequently this limitation is void' Here also the limitation over is as well of 
personal as real estate, and from the nature of personal estate, making no 
distinction between the real and personal estate; and the latter the testator 
must have considered liable to the disposition of Peleg. 

Smith v. Cbocker et au 5 R. 539. 

What alteration of a bond aflcr execution will aroid tho bond. 

Parsons, C. J. Cr. being obliged to give a bond with surety for the per- 
formance of the duties of his office as collector, before he could receive his 
tax-bill and warrant, procured a draft o( a bond ; but as he had not provided 
a surety, a blank space was left in the penal part of the bond for the inser- 
tion of the name of the surety. Cu. then agreed to be his surety, andexe- 
cuted the bond, the blank space not having been fi.Mcu up, and delivered it to 
Cr., who then carried it to one of the assessors, when the blank was filled 
with the name of the surety in his absence, and then Cr executed it. And 
whether or not the filling up of the blank avoids the bond as to Cu. is the 
question. 

It is a general rule tliat any material alteration of a bond after execution, 
by the obligee, or even by a stranger without his privity, will avoid the bond; 
Pigott's case, 11 Co. 27. But to this rule there are exceptions; as when 
the alteration is made by the consent of the parties after the execution; 
Zouch v. Claze, 2 Lev. 35. Or a blank space is left, and the party execjuting 
the bond agrees that it be afterwards filled up; Moor, 547; Cro. Eliz. 62G 
S. C. And the party executing the bond, knowing that there are blanks in 
It to be filled up by inserting particular names or things, must be considered 
as agreeing that the blanks may be thus filled after he has executed the bond. 
A practice to this point is mentioned in 1 Vent. 185, where (he case of 
cu ^^ . ^® 1^. ^^^^ reported. It is there said to be the common practice 
of sheriffs, in takmg bonds for appearance, to leave blanks for the names 
ot the sureties, when the principal has executed the bond, and to fill up the 
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blanks with the name of the sureties when they are procured. To thia point 
also may be cited the case of Pagot v. Pagot, 2 Co. R. 1 87, in chancery, 
where a deed of revocation, in which a new settlement was made was held 
good, although after the execution blanks were filled up, and the deed was 
not again read to the party nor re-execuled by him. The purpose for which 
the blanks were left is not stated, but probably for a more accurate descrip- 
tion of persons or things, contemplated by the deed. Therefore, in the case 
at bar, notwithstanding this insertion, the bond is his deed, and the rerdict 
must stand. 

There is another view of the subject, on which the verdict may be sup- 
ported. An alteration by erasure or addition, made by the obligee or a 
stranger, which will avoid a bond, must be in some material part. In this 
case it is very clear that Cu. would be holden as an obligor, on his exe- 
cuting the bond, if the blank had never been filled up with his name. By 
filling up the blank, neither the rights or interests, duties or obligations, of 
either of the parties, are in any manner affected or changed, but remain the 
same as if the blank had continued.. The fijling up the blank then, is not a 
material alteration; and on this ground also the verdict must stand. 

Judgment as agreed. 

228. 

Churchill v. Perkins, et al. 5 R. 541. 

Sbwall, J. It is manifest upon the pleadings that the plaintiff demands 
the fruits of an obligation taken colore officii, and to maintain his action, it 
must be shown, that the demand hasari.sen in the course of the legal duties, 
or is justified by some authority of his office; for otherwise it is a means of 
extortion, and being against sound policy, is void by the principles of the 
common law. And if the plaintiff has no legal title to the bond declared 
on, in exercising the ofHce, by which it was obtained, and the same is void, 

229. 

WfL$o:« v. Holmes, 5 K. 543. 

The eiTect of an endorsement of a bill thus: *' pay T. W. or order for our um, valua 
received in aecount. B. A. & B« 

Parsons, C.J. Upon this endorsement, had there beeji no acknowledg- 
ment of value received in account, the plaintiff would have had no proper- 
ty in the bill, general or special, and he could not recover upon it in his own 
name. But admitting that by (he acknowledgment ^' value received in ac- 
count,*' it is the usage of merchants to cc^nsider the bill as transferred to the 
indorsee, as the factor of the indorser, who may sue it, either in his own 
name, or in the name of the indor^er, of which admission we give no opin- 
ion; yet the same fXcts may be given in evidence against the factor as against 
the principal. 

In Carver v. Warren, 5 ib. 546, Parsons, C. J. said. It is tfifc that a 
promise to pay the debt of another, is void, unless made on a sufficient con- 
sideration. But this principle is not applicable to the case before us. As 
this case is presented by the pleadings, C. and the defendant each assumes, 
for value received, to pay the plaintiff the same sum, C.^s promise being on 
one side of the paper, and the defendant's on the other; the defendant's pro- 
- rnise not importing any guarantee or collateral stipulation. If, as has been 
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8u^ge«ted, the defendant indorsed his name as a guarantor, and the present 
indorsement was afterwards made without his consent, or any authority from 
him, he might have arailed himself of this defence under tho general issue, 
But by demurring to the declaration, be ^as Qonfessed it* 

230. 
Holmes, Plaintiff in error v. Wood, 6 R. 1 . 

TbeaeUon of reploTin in not within ibo itatute of 1783, c 42, t. 7, which anthoriaei a 
de/snilaBt la aAtiont triablo before a Justice of the peace to five a epecial jaatific^* 
tion or excuse in evidence under the'gsneral issue i but the pleadings, verdict and 
judgment must pursue the rules of the common law. 

Parsons, C. J. At common law this judgment is undoubtedly erroneous* 
as the issue in fact, which was joined and tried, was found against the de- 
fendant, for whom notwithstanding the court below gave judgment fur the 
damages, but not for a return of the cattle« 

By the statute of 1783, c. 4^2 s. 7, it is enacted that in all civil actions tri- 
able before a ju&tice of the peace, except in trespass where the title to real 
estate may come in question, the defendant shall be entitled to all evidence 
under the general issue, which he might by law avail himself of under a 
special plea in excuse or justificaion. And it may be truly said, that re^ 
fjevin^ is a civil action, in which the general issue is non cepit, and that the 
cattle being damage-feasant when taken, is a legal justification of the ca|v* 
tidn. 

After full consideration we are satisfied, that on n reasonable construction 
of this statute, the judgment cannot be supported. It is not the intention of 
the statute to alter the common law as to the form of the verdict. If the is* 
sue joined be material, the verdict ought to find the issue either for or against 
Jhe party tendering it, and on the verdict as found must the judgment be ren-» 
dcrod^ But the intention of the statute is to authorize the defendant to pro- 
duce evidence to maintain the general issue on his part, whioh was inadmis" 
stble under that issue at common law. Thus in trespass for an assault and 
battery, «ued before a justice of the peace, on the general issue the defend- 
Ant may give in evidence a special justification, and if it be sufficiently prov- 
jed, the issue is maintained on his part ; and the justice, or the jury, on an 
appeal to the common pleas, should find him not guilty. And if replevin 
be within this section of the statute, the defendant, on his proving his justi* 
-^cation, would have been entitled to a verdict of nan cepiL But the jury 
jbaye found that he did take the cattle, whioh by his plea he had denied, and 
pn this verdict he cannot have judgment. 

We are, however, satisfied that replevin is not a civil action, within a rea» 
sonable construction of this section. Cases within the section must be those 
where a verdict finding the general issue, and a judgment on the verdict, will 
do justice to the parties. Now in replevin, if the defendant has a legal jus* 
tifica^tion or excuse for taking the chattels, his defence is directly repug- 
nant to a denial of the taking; for he admits the caption complained of, and 
claims a return to him of the chattels replevied, with his damages But on 
the plea of non cepil he cannot have a return, nor damages, if the issue joined 
on that plea be for him. Such, therefore, is the legal effect of this plea, 
that if the defendant has a good jushfication,he cannot have justice,if he plead 
the general issue; and in this action, where the defendant claimed damages 
for the injury done him by the plaintiff's cattle, had the verdict found the is- 
sue in favour of the defendant, no damages could hai^e been assessed for him 
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upon bis pica of. nan cepU, and be would bavo been remediless. Tbe action 
of replevin is not, therefore, witliin this section; but the pleading?, th-e ver- 
dict, and the judgment must pursue the rules of the common law. 
Judgment reversed. 

231. 

Jarvm, Plaintiff in error tr. BLanchAe6, 6 R. 4. 

Tho errors ustgnrd afe, 1. That the coiirt,iipon the defendants being deflml!cd,entered 
judgment for the whale damage laid in tbe writ, without any enquiry into the dam- 
age sustained; and that the plaintiff did not move to have a jury to enquire into the 
damage, before judgment was entered. — And, 2. The general error. The questiou 
was submitted without argument, and the opinion- of the court aller wards deliTSN' 
ed by 

Parsons, C. J. The attention of tbe court has bcfen called by the coun* 
eel for the plaintiff in error, to the first exception only in tbe assignment of 
errors. And in this we do not think«that tbe court helow have erred. 

By the statute of 1784, c. 28, s. 7, it is enacted, that when process is du« 
ly served and returned, if the defendant do not appear by himself or his at-^ 
torney, bis default shall be recorded, and the charge in the declaration shall 
be deemed to be true; and the court shall thereupon give f such damage as 
they shall find upon inquiry that the plaintiff has sustained; unless the plain- 
tiff shall move for an enquiry into the damages of a jury; and a default of 
the defendant, after an appearance, has always been holden to be within this 
provision. 

Here the court are authorised to assess the damages, unless the plaintiff 
shall move for a jury. It does not appear that the plaintiff in this case 
moved for a jury, and it cannot be presumed. The record of the judgment 
does not^explicitly state by whom the damages were assessed, but only *^ it 
'is considered by the court that the plaintiff recover the sum of two hundred 
dollars." The damages must, therefore, have been assessed by the court, 
for which they were legally competent, an enquiry by a jury not being mot* 
ed for by the plaintiff. The judgment is entered in the ancient and usual 
form; and to reverse it, because it is not expressly stated that the court en- 
quired into the damages, would be to overturn all our judgments on default, 
where a jury have not assessed the damages. 

This supposed error we have considered for the sake of the practice; but 
in this case error does not lie. as the plaintiff in error might have had reme« 
dy by appeal. He appeared the first term, and his default must be consid** 
cred as voluntary, after having been served with a process. In Savag'e r* 
Gulliver, 4 Mass. Rep. 171, this subject was considered, and it was tbe opin« 
ion of the court, that the remedy of any party aggreived at a judgment| 
from which an appeal was given, must be pursued by appeal, unless in'ea- 
ses where, without any laches on his part, he had no opportunfty of claiming 
«n appeaK The writ must, therefore, be quashed, as having ^improvidently 
Issued. 

The Court observed, that they should have awarded costs, if they ha^ 
ftfRrmed the judgment; but that they had never granted ihem' where the writ 
of error was quashed. So Ward took nothing by his amotion. 

232. 
Martin v. Woods, 6 R. 6. 

This was' a writ of entry tur ditsemn^ in whieh tbe ^mandant e«ttnts onfaif ewa seii^ 
in, and en a disseikia by the tanant. 
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The lentnt« under a leave grated him to plead double, pleaded, 1. The the general ie- 
mie oCnul dUteUint which was joined bj the demandant. And 2, in bar that the de* 
mandant was never seized of the demanded premises, m manner and form as he in 
his declaration has alleged. To the second plea the demandant demurred, and show- 
ed fer eause, that nothing is contained in it but what is involved in the general issue 
which was before pleaded and joined. The tenant joined in demurrer. 

Parions, G. J. We are satisfied that this plea is bad, as it traverses an 
allegation in the count, which is put in issue by the first plea, on which an 
issue to the country is joined. 'The demandant cannot maintain the first 
issue, *wnthout proving to the satisfaction of the jury his seizin, as alleged 
in his count. The second plea is, thcVefore, not only informal^ but unne- 
cessary for tlie tenant's defence; and ought njt to be considered as within 
the rule to plead double, which is not to be extended to pleas, which are use* 
lesii« and without any benefit to the party obtaining the rule. 

The leave to plead double, does not generally in our practice describe the 
several pleas, which the defendant may plead. They are stated by parole 
oi.ly the party; but he must be held to those stated. Indeed, the practice 
had better be altered, and the several pleas moved for» be mentioned in the 
motion and rule. 

Let the second plea be adjudged bad, and the cause may proceed to trial 
on the general issue. 

233- 
SiMOiNDs V. GEirr£R, R. 18. 

A joint and several promise is not within the statute of i7U4, c.3£t, s. 12, but the ered- 
itor may bring an action against each of the promisors at the same term, and have 
judgment for bis costs as well as his damages against them all. 

Parsons, C* i. We are on consideration, satisfied that the common 
pleas erred in refusing to tax costs for the plaintiff in this action. To a case 
of this sort, the provision of the statute is not applicable, but to cases only, 
where the same plaintiff has at the same term, sued the same defendant 
in several actions, on demands which might have been joined in one ac* 
tion. 

By this note, the plaintiff had a joint demand against all the promisors, 
and he also had a several demand against eacli of them. . He could not in 
one action jo'iti the several demands; if he sued in one action all the promi- 
sors, he could not sue them on the several demands, bnt must have sued them 
on the joint promise. 

A diflferent construction is not only against the manifest intent of the sec- 
tion cited, but might also be mischievous. The plaintiff, on a joint and 
several note, can have but one satisfaction of his damages; but he may have 
satisfaction of his recovered against each promisor. But when judgment is 
rendered, it may be very uncertain, in whicii action he may be able to obtain 
his satiifaction, either of the damages or costs. And if he tax costs against 
one of the promisors only, that promisor may be without any pvo|)erty, which 
may be seized on the execution. If, therefore, this section be extended to 
joint and several promises in a note of hand, the plaintiff must waive the 
advantage of suing at the same term on the several promises, or run the 
hazard of loosing his costs of suit. 

The advantage of considering the promise as several was manifest when 
this statute was passed, for at that time the satisfaction of a joint judg- 
ment, if either of the debtors aflertvards died, could be demanded only 
against the survivors who might be insolvent. 
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This principle oftlie common law has been tince wisely altered by tbestatr 
ule of 1799, c. 57. — But this alteration cannot affect the construction of 
an existing statute. . . 

The section relied on by the defondant is a revi^on of the temporary act 
of 18 G. 2. c. 1 . la this proTincial act, no doubt cduld arise, for it is ex- 
pressly confined to several actions MOd a|t the same term against the same 
f)erson or persons. Biit the principlf of the revising section and of the 
temporary statute is the same, and th^ro is no ground to presume that the 
latter was intended to be altrred by t^9 former. 

Let the plaintiff lia?e Jfiidgmcnti aji wqI) for his legal costs, as for his 
damages. 

234. 

pREscoTT V. Wright, 6 R. 20. 

Parsons, C. J. Executions may by our law be sued and tested out of 
term, and by the statute of 1783, c. 67, s. 1, executions issued from the 
courts of common pleas, shall be made returnable in three month, unless 
within that time a court of common pleas shall be holden, in which case the 
execution must be made returnable to the next court of common pleas. 
Agreeably to this provision, the execution mentioned in the case agreed, was 
returnable to the next common pleas^ expressing the time and place of hold- 
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After the time when an execution is to be returned, it cannot beexecu* 
ted by taking the'body, goods or estate of the debtor; and if it is unsatisfied, 
the officer ought to return it, that the creditor may sue out an alias execu- 
tion. When an execution is returnable in three months, it is executable at 
any time on the last day of the three months. But when it is returnable to 
a court to be holden at a certain day and place, it may be executed at any 
time on that day, while the court is sitting, but after the court is ^adjourned 
to the next day, it cannot then be executed, the authority of the officer to eX-* 
ecule it being determined ; and it ts his duty to return it to th^ court while 
sitting. And upon the return the creditor may sue out an alias. But if 
the officer has begun to execute the execution at any time before it is return-* 
able, he may complete the service after it is returnable, and retain the exe- 
cution, to endorse the service thereon; ihe whole of which shall have rela- 
to the time when it commenced. 

This authority in the officer results from the forms of our executions. 
If he take the^body of the debtor, he is not directed to have him before the 
justices, but to commit him. If he seize goods, he must proceed to sell the 
same at auction after due notice, and indorse the sale on the execution ; and 
he is not to bring the money into court, but to pay it to the creditor. So^ 
if he levy the execution on land, he must complete the extent and deliver 
seizin to the creditor; all which proe^eedings he must indorse on the execu- 
tion, as a part of his return; and in this last case, the execution and return 
are to be recorded in the county registry. And we cannot presume, that 
the law, by directing these proceedings of the sheriff to be indorsed on the 
execution, intended to render the execution inexecutable as many days be- 
fore the return day, as these proceedings might require. 

Now it appears from the facts agreed, that the execution in this case was 
made returnable to the courts that the court having sat on the return day had 
adjourned to the next day, that at the tinje of the adjournment the defendant 
had not began to execute the writ, lind that afterwards he could not return 
the writ to the court on the return day. The execution* according to the 

38 
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rule staled by liortl Hblt^.m the case of Perkins v. Woolaslon, cited «t tBe 
hax>.,was» therefore, no longer executable after the adjournment; and con- 
sequently the seiinire by the defenda^it of the plaintiff ^s chattels^ being with* 
out legal authority* was a conversion, for which he is answerable i» this ac- 
tion. But as the defendant paid a debt doe from the plaintifiT out of the 
proceeds, this fact may mitigate the damage?»,to assess which lei the cauas^ 
go to a jurj. 

235w 
Marshall v. Fisk, 6 R. 24. 

The caitcening of such a deed by the grant ir, wkk tho consent of the grantee, nxkttm 
Meottd conrcyance to a third person having knowledge of the previous conveyancv^ 
tfkallnot defeat an inter mediate altachmeni made by n creditor of the first grantee* 

pARSo^'s, C. J. Two objections hrtre been made to the direction of the 
judge, before whom this cause was tried. That the deed from Adam» to 
Spaolding and Foster, not having been acknowledged nor recorded, no es- 
tate passed by it; and if any estate passed, it must have been by way of user 
irhich was determined by the cancelling of the deed by the grantor on it» 
redeTivery to him. 

The first objection was endeavoured lo be supported by the fourth seetioift 
of the statute of 1783, c. 37, section 4. By this section it is enacted^ " that 
all conveyances of land signed and sealed by the grantor, having right to 
convey^ acknowledged by him before a justice of the peace^ and recorded iWr 
tke registry of the country where the land lie.^,. shall be vaKd to pass the^ 
same, without any other act or ceremony in the law whatever. And that no 
conveyance of a freehold in, or lease for a longer term than seven years of 
anjr land^ shall be good and efiectual in the law to hold such land against 
any person but the grantor and his heirs, unless the deed of conveyance be 
acknowledged and recorded as aforesaid." 

Hence, it has been argued, that the defendant's title by execution depend- 
ing on Adams' deed to the debtors, he cannot be in a better situation than 
those debtors ;. and that their deed I'rom Adams not being recorded, although 
they might hold the land against him, yet they cannot hold it against Prescott 
who is a purchaser under Adams. 

The effect of this argumenrt must depend on the construction of our stat- 
ute of enrolments, above refened to. A conveyance by deed of feoffment, 
at common law, must be followed by the ceremony of livery of seizin, as an 
act of notoriety to the freeholders of the county. To give more effectual 
public notice of the sale of land by deed, ogr statute requires the deed to 
be recorded, and as evidence to the register that the conveyance, as the deed 
of the party, is entitled to be registered, a justice of tlie peace generally 
must certify the acknowledgement of the grantor. 

But the notice by the registry is not in all cases indispensible, where it ap- 
pears, or may be presumed, that the second purchaser had knowledge of 
the prior conveyance. This rule has been established to prevent fraud, and 
as applying to cases not within the intent of the statute. Thus if a second 
purchaser has had notice of the prior conveyance, notice lo him by record- 
ing the deed is unnecessary, and the second conveyance is fraudulent. So, if 
the first purchaser enter under his deed not recorded,and while he is in the ac- 
tual and open possession, the second conveyance is execute^d, his open and 
notorious possession is such presumptive evidence of his prior conveyance, 
that he shall hold against the second purchaser, whose deed shall be deemed 
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fraudulent. Aad upon this principle, tlie statute provides, that a purchaser 
by a deed not recorded, shall hold against the grantor and his heirs; because 
"the grantor must be conusant of his own deed, and his heirs are bound by this 
^ct of their ancestor. 

Upon this view of the statute, it is manifest that the estate described in the 
instrument of conveyance passes on the execution of the deed, and does not 
remain in the grantor, antii the deed be registered. The evidence of noto- 
riety resulting from the enrolment, which is substituted in the place of live- 
ry of seisin, is not required against either the grantor or his heirs, or against 
a second purchaser having actual or presumptive notice of the former con- 
veyance, but against him who has no such notice. 

Now from the report it appears that Prescott, Adams and Foster, had 
knowledge of the conveyance by Adams to the judgment debtor, and of jhe 
attachment of Foster's moiety by Williams; the attempt, therefore, to dfr' 
feat this attachment, by delivering up the deed to Adams, and procuring 
■from him a deed directly to Prescott, was a fraud on the attaching creditor, 
and as to faim the second deed was also fraudulent and void; qs upon a sound 
analogy the attachment must be considered as having the effect of a prior 
purchase, of which IVescott bad notice previously to the conveyance .to 
liim. 

The second objection to the judge's direction is, that the estate, ii^ich pas- 
«cd by Adams' deed to Spaulding and Foster, was deieriiii«ed by thecancel- 
hnor that deed, as the estate passed by way of use. 

It does not appear to be material, whether the estate passed directly, as 

the effect of a feoffment, or by way of use, to which the possession was 

transferred; if in fact the estate was vested in Spauiding and Foster, upon 

their actually entering under Adam^' deed to them, as we are satisfied it 

was. 

The statute of uses beinjr in force in Enirland, when our ancestors came 
neie, they brought it with them, as an existing modification of the common 
law, and it has always been considered a part of ourlaw^ Conveyances of 
lands deriving their effect from the provisions of that statute are consequent- 
ly legal in this state, as well as conveyances at common law. But by force 
of the statute of 1784, c. 37, conveyances by deed acknowledged aad re- 
corded, made by grantors having good right to C9nvey, may have the effect 
of feoffments, without an actual entry of the grantee; and every other t^e^ 
cies of conveyance must by that statute be acknowledged and recorded, to 
entitle the grantee to hold the estate conveyed, against any person not having 
actual or presumptive notice of the conveyance, or not being an heir of the 
grantor. 

A conveyance of land by deed* may here be considered as any species of 
conveyance necessary to effect ihie intent of the parlies to the deed, and not 
repugnant to the terms of it. As by the statute of uses a use cannot be 
limited on a use, so an estate cannot by bargain and sale be conveyed to oiie 
person to the use of another, for only a use passes to the grantee; but in this 
etate, a deed purporting to bo a bargain and salato A, and his heirs, to the 
use of B. and his heirs, has been holden, in the case of Thatcher v. 
Gill, to be a feoffment, by which A. took the estate directly, and not by way 
of use, and that the estate passed to B. by way of use, by virtue of the 
statute of u?es. 

So in this case, the conveyance by Adams to Spaulding and Foster, and 
their entry under it, may well be considered as having the effect of a feoff- 
ment, with respect to the grantor and his heirs, and to all persons having no- 
tice of the conveyance. 

But in whatever way the estate passed from Adams, it was a rested estate 
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ID Spalding and Forster, and could not be divested by cancelling the deed 
from Adams. Fostery tliereforey contiued seieed of his moiety, when it was 
taken on the execution of Williams against him ; because the second con- 
Teyance by Adams to Prescott, being fraudulent, is void as to the attaching 
creditors, and because the cancelling of Adams' first deed did not divesi 
Foster of bis moiety conveyed by it. By the extent of the execution the at- 
taching creditors became seized, and the defendant might well justify his eo- 
try by their command. 

We are, therefore, satisfied, that the direction of the judge was right; an4 
the defendant miist have judgment on the verdict, 

&3& 

The Aia>ovER atvd Medvobd TimN<^<s Cobforation v. Abraham Govlr, 

6R. 40. 

When tho members of a turnpike corpordHon, have ezpressfy agrroed to pay the as- 
aessmenta that may be made by the corporation, an actions lies for the corporation to 
recover the assessment^i but if there be no such agreeoMmt, the sole remedy foi ibe 
corporation is by tho sale of tho ^ares of the delinquent members. 

Parsoks, C. J. The question submitted to us in this case is, wliether the 
direction of the judge to the jury, Waj» or was not legal. 

Where no express agreement lias been made by the corporators to pay 
their assessments, it has not been determined that the corporation can main- 
tain an action to recover theni, upon an implied assumpsit arising from their 
being voluntarily members of the ci^poration. That point is now before 
us, and if this should be decided against the plaintifl^, another point is made 
that the subscription signed by the defendant upon a fair construction of it, 
is evidence of an express agreement with the plaintiffs to pay the assess- 
ments. 

If the plaintiffs can maintain this action, as upon an implied promise, it 
must be on the principle that the defendant is obliged by law to pay his as- 
sessments. For although a moral obligation is a sufficient consideration to 
support an action on an express promise, (here must be a legal obligation, to 
raise a sufficient consideration for an implied promise. 

Let us now consider, whether the defendant is in law bound to pay his as* 
sessments. If he is, this obligation must result from the powers of the cor- 
poration, and the due execution of tliose powers. The statute creating it, 
refers for its powers and duties to the statute of 1804, c. 125. Ail the pow- 
ers ^nd duties of the plaintiffs result from this statute, or are incident to it 
at common law. But very clearly a corporation has not power, ns' incident 
to it at common law, tp assess for its own use a «um of money on the cor- 
porators, and compel them by action at law to the payment of it. To au- 
thorize this assessment, the power must be derived from the general s^tatutes 
In the twelfth section, power is expressly given to choose the necessary offi- 
cers, and to establish rules and regulations for the well ordering of the affair, 
of the corporation. 

The power to make assessments on the shares of the corporators, for the 
use of the corporation, is not in that act expressly given; but it impliedly re- 
sults from the construction of the tenth section.' It is there enacted, that 
whenever any proprietor shall neglect or refuse to pay a lax or assessment 
agreed on by the corporation to their treasurer, in sixty days after the time 
set for payment, the treasurer may sell the share of the delinquent proprietor, 
at public auction, for the payment to th« tax and the charges for sale. From 
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this section we must conclude that the corporation have power to agree on a 
tax on the shares of the proprietors. 

But it is a rule founded in sound reason, that whe;i a statute gives a new 
power, and at the sarpe time provides the means of executing it, those who 
claim the power can execute it no other way« When we find a power in 
the plaintiffs to make the assessments, they can enforce the payment in the 
method directed by the statute and not otherwise; and that mctliod is by the sale 
•f the delinquent's shares. I'his rule applies to all taxes public and pri- 
vate. No action can be maintained to compel the payment of state, coun- 
ty or town taxes; except in the particular cases, in which an action is ex- 
pressly given by the statute of 1789, c. 4. The same rule applies to Uxes 
assessed by parishes, and also by statute of 17S5, c. 53, s« 3, by the propria* 
tors of general fields. 

It may be said, that in these case? the warrant to collect is an exeuciioHf 
and the right of action is generally unnecessary. This ia granted; but the 
right of action, if it existed at common law, is not taken away. And the 
taxes assessed by proprietors of lands hplden in common, a,re not collected 
by any warrrant of distress; but the statute remedy is a sale of the delin* 
quent proprietor's share, and not by an action against him i9 recover the as- 
sessment 

^Thisfrule of law is, in cases like the! present, reasonable. Persons not 
interested in having the turnpike, either fi*om their situation or private prop- 
erty, may be requested to associate and become corporators. They may not 
be able to judge of the proble expenses or profits. But if they know, that 
if the assessments become grievious, they may aI)andon the enterprise by 
sufiering their shares to be sold, they may.on this principle join the associa-* 
tion. And it may be observed that it must be presumed that the legislature 
considered the sale of the shares as an adequate remedy to recover the as- 
sessments; for it|is notto^be supposed|that corporate powers were applied for, 
to subject the adventures to a probable loss. 

As we are of opinion that the plaintiff's cannot maintain this action on an 
implied promise, we shall now consider whether the subscription paper, upon 
a fair construction, is evidence of an express promise. 

The agreement there expressed is, that the subscribers will take id the said 
road, the number of shares set against their names, and will be proprietors 
therein. These words certainly cannot amount, upon any reasonable con- 
struction, to a promise to pay the assessments, that shall be made on their 
shares. 

But the plaintiffs rely on the motives, expressed by the subscribers, of 
their taking shapes and becoming proprietors. The words are, ** we the 
subscribers, desirous of having the suid turnpike road completed as spon as 
possible, agree,^' Slc. Now perhaps no man ever associated in a turnpike 
corporation without solne hope of profit; and if so, he must be desirous of 
having the road completed as soon as possible, that he may be in the recep- 
tion of the supposed profits. Whether this motive to muke the agreement 
is, or is not expressed, it can have no eflfect in the construction of the con- 
tract. 

We are, therefore, satisfied, that the terms of the association do not in 
law amount to an agreement to pay the assessments, that may be made on 
the shares. 

In fine, our opinion is, that when the corporators expressly agree to pay 
the assessments, to induce the corporation to make the road, an. action can 
be maintained on that agreement; that if there be no such agreement, the 
remedy for the corporation is by the sale of the delinquent's shares, pursu- 
ant Co the statute; and that in the present case, the subscription paper is not 
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evidence ^of sueh express agreement. The conclusion is, that tlie direc* 
tion of the judge was right, and that the defendant have judgment on the 
verdict, 

237. 

m 

LlRNED V. BrUCI, and OTHERS, € R. 57. 

Tilts was an aetioa of debt apon a replevin Imiid, in which the defendant Bruce was 
principal, and Joel Cranston and Daniel Stephens, jr. the other defendants, were b9- 
reiiee. 

?rhe defendants prajed oyer of the bond, end of the condition, from which it appears 
that the defendant Brace, havingr sued a writ of replevin of a horae ajrainst the 
plaintiff, gave this bond with.the sureties, as required by the statute of l789, c. 26, 
that his writ might be executed. — The defendants then plead a general performance 
of the conditions of the bond. The plaintiff, in his replication, alleges ihat Brucu 
prosecuted bis action to final judgment, which was rendered for Lamed, the now 
plaintfff, that he recover his damages and costs, and also that he have a return of thn 
horse* He thBn assigns, as a broach x>f the condition, that Bmce has never returned 
the horse.— >The defendants, in their rejoinder, allege, that Bruce reviewed the action ; 
that on the review. Lamed had judgment and execution for darhages ; and that en 
the execution, and to satisfy the same, the officer, to whom it was directed, seized 
and sold the horse^ — To this rejoinder, the plaintiff de:nur8 specially, and among 
other causes of demurrer, assigns for cause that the rejoinder \a a departure from 
the plea in bar. The defendants join in demurrer. 

No argument was had; and the action boinqf continued niti for advisement, the op in • 
ion of the court was delivered at the next March term in Boston, by 

Parsons, C. J. The issue in law in this case is, whether the rejoinder is 
or is not a sfiicient answer to the re))lication And we are of opinion that 
the rejoinder is bad, as being a departure from the bar. The bad alleges i\ 
performance of all (he conditions contained iii the bond, among which was a 
condition to return to Lamed the horse, if he.siiould have judgment for a 
return. The replication alleges such a judgment. The rejoinder does no! 
traverse the judgment for a return, nor does it allege any return; but the de- 
fendants \yould confess and.avoid the breach, assigned in the plaintiff's repli- 
cation by a collateral fact, which is clearly a departure from the bar. 

It, therefore, appears to us, that the rejoinder is bad, and insufficient in law. 
The plaintiff may recover the penalty of the bond, unless on a hearing iu 
-equity, pursuant to the statute of 1 785, c. 22, the defendants should be enti- 
tled to relief against the forfeiture. 

Rejoinder adjudged bad. 

The defendants were afterwards heard in equity, and were relieved by the 
court; judgment being entered only for the damiges, the plaintiff had sus- 
tained by the breach of the condition of the bond. . 

238. 

FoRSTER V. Fuller, 6 R. 58. 

Where one glvet a promissory note as guardian, he is liable personally for the payment 

of it. 
Assumpsit on a promissory note, subscribed by the defendant, of the following tenor, 

viz : 
"Cambridge, Nov. 2,1808. For value received I, Timothy Fuller, as guardian of 

Edward Scott of Cambridge, in the county of Middlesex, promise Josepli Forster to 

pay him two hundred and three dollars and sf vonty-two cents in six months and jn- 

tcrest. Timothy Fuller, guardian." 

The cauto was submitted to the decision of the court upon an agreed statement of fit cts. 
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from which it appears, that on« Edward Scott was originallj ^ debtor of the plaintiflT 
by note, on ^which he had recovered a judorment and ezecution, upon which Scott 
was arrested and committed. The defendant having been appointed guardiaa to 
Scott, for the purpose of procuring his enlarsrement, made the note to the plaintiflTf 
declared on in this action, whereupon the plaintiff fully discharj^ed his execution 
against Scott, who was thereupon enUrf^ed, and before the day of payment of the 
note arrivedi died insfilvent, and the defendant has been appointed administrator of 
his estate. 
The action stood continued nut, and at the next March term in Suffolk, the opinion of 
the court was doIlTered by 

Parsons, C. J. The plaintiff's right to recover upon the fad? agreed, i3 
the point submitted to the court in this action. Two objections are made 
by the defendant: that the note is without a sufficient consideration; and that 
by force of it, Scoit or Iiis estate arc only chargeable. 

As to the first objection, it is true that the defendant has received, no con- 
sideration for signing the note; but it is equally true that the plaintiff, by dis- 
charging Scott from prison, has no remedy on his judgment; which is a suP* 
ficlent consideration for the defendant's promise. For a damage ta the 
promisee, as well as benefit to the promisor, is a {Sufficient consideration to 
support a promise^ 

'i'he other objection is, that the defendant is not personally bound, as he 
contracted only as guardian of Scott. As an administrator cannot by his 
promise bind the estate of the intestate, so neither can the guardian by his 
contract bind the person or estate of his ward. Unless, therefore, the de- 
fendant is liable to pay this note, (he plaintiff has no^ remedy. But we are 
satisfied that the defendant is liable. It is his promise, tnade on a sufficient 
consideration; and although in the note he states, that he promises as guar- 
dian, yet he is personally bound; his trust being inserted only to entitle bim* 
self to indemnity from his ward; with which the plaintiff has no concern. 
. According to the agreement of the parties, the defendant must be called ;; 
'J'hatcher, et al. v. Dinsmore, 5 Mass R. 299. 

239. 

COMMOKWEALTB >. AmOS WaRRKJT, 6 R. 72. . 

Where one by lying only, withoat using any false weights, measures or tokens, defraudb 
another of his property, the injury is a ciTil one, and an indictment cannot be support 
ted as for a public offence. 

Parsons. C. J. At common law it is an indictable offence, to cheat any 
man of his money, goods,^or chatties, by using false weights or false meas- 
ures; and by the English statute of 33 H. 8. o. 1, passed before the settle- 
tlemcnt of this country, and considered here as a part of our common law» 
cheating by false tokens is made an indictable offence. The object of the 
law is to protect persons, who in their dealings use due diligence and pre- 
caution^ and not persons,, who suffer through their own credulity, careless- 
ness or negligence. But as prudent persons may be oyerreached by means 
of false weights, measures or tokens, or by a conspiracy, where two or 
nif)re persons confederate to cheat, frauds effected in either of these ways 
are punishable by indictment. And by an English statute of 30 G. 2, c. 
21, which is not in force in this state, the same prosecution has been extend- 
ed to cheating by false pretences. 

But if a man will givo credit to the false affirmation of another, and 
thereby suffer himself to be cheated, he may pursue a civil remedy for the 
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injurv, but he cannot prosecute by indictment; Vide Hawk. P. C. b. 1 . c. 7 1 . 
8. a—Rex V. VVheatly, 2 Burr. 1 125. 

Ify therefore, Adams was cheated out of his shoes by the defendant, with* 
out using false weights, measures or tokens, and by no conspiracy, but only 
by his credulity in believing the lies of the defendant, although be may hare 
*an action against the defendant to recover his damages, yet this indictment 
cannot be maintained, whatever false pretences the defendant . may have 
wickedly used. 

And it appears that Adamf* was imposed on by the gross lies of the defend* 
ant. He pretended and affirmed, that his name was William Waterman, 
and that he was a grocer in good credit in Salem. Adams unfortunately be- 
lieving him, sold and delivered him the shoes on credit; and when the defend- 
ant gave his note as security, he used his false name. 

Wc see. here no conspiracy, for the defendant was alone in the fraud ; 
and no false tokens to induce a credit,and as for faUe weigiits or meaaureSfthere 
is no pretence. We cannot, .therefore, crnsider the facts stated in the in- 
dictment (however injurious they were to Adums) as constituting a public 
indictable oflTence ; Rex v. Lara, 6 D. &. £. 665. 

Judgnieut arrested. 

240. 
Commonwealth v. Asfos Warben and Clark Johnson, 6 R. 74. 

Of Ui» evidenco necessary to support, an indictment for a conspiracy. 

PAtlsoNs, C. J. The gist of the offence is fhe conspiracy to cheat Put* 
nam of his shoes, and the defendants might lawfully higre been convicted, if 
the jury were satisfied on legal evidence, that they were guilty of the con- 
federacy charged, although no act done in pursance of it had been proved; 
Commonwealth v. Judd, etal, 2 Mass. R. 329. 

But Warren's intent to defraud Putnam is not denied, and the question is, 
whether the jury could lawfully infer that Johnson was an associate and con- 
federate in the same fraudulent design. — He went with Warren, he was with 
him in the shop when he received the shoes, and when he gave the fictitious 
securities. If Johnson gave no evidence to explain his connection with 
Warren, whence the jury might infer that it was innocent, they might infer 
that he was privy to Warren's want of credit, and that be had obtained the 
shoes fraudulently. If the evidence had rested here, the jury might have 
pressed it too far; but when it was proved that he received a hundred pair of 
shoes, and sold them under a fictitious name, the jury might well infer that 
as he had his share in the plunder, he was an associate in the villany by 
which it was obtained. We cannot, therefore, say, that the verdict as to 
Johnson is against evidence; but the presumption against him is so strong, 
that the jury were well warranted to infer his guilt in the conspiracy 
charged. 

Judgment must be entered on the verdict. 

241. 
Common WRALTH v. Knox, 6 II, 7^. 

Il is not an indictable offonco for tiie carrier of the mail, vfho is under contract with 
the post master general, to carry th« same each day of the week, to travel with the 
mail on the Lord's day. 
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Parsons, G. J. This indictment is founded on the second section of our 
statute of 1791, c. 53, in which it is enacted, that no traveller, drover, wag- 
goner, teamster, or any of their servants, shall travel on the Lord's day, or 
on any part thereof, except from necessity or charity. The defendant con- 
tends that Painc^s contract with the post master general was lawful, and that 
the fulfilment of it cannot, therefore, be an offence. 

By the constitution of the United States, congress is expressly authorised 
to establish post offices and post roads: and by an act of congress, passed ' 
May Sth, 1794, this authority is executed. By the first section, a post road 
fr«m Portland through Newburyport to Boston, is established. By the sec- 
ond section, the postmaster general is empowered to contract for the carriage 
of the mail on any road, on which a stage waggon, or other stage carriage 
ehall be established. 

Pursuant to this act, the postmaster general had contracted with Paine* 
having lawful authority to make such contract; and on Paine^s part he was 
under a legal obligation to execute this contract,^ either by himself or his ser- 
vants. 

By the federal constitution, laws made in pursuance thereof are declared 
to be the supreme laws of the land, and to be binding on the judges in every 
state of the union. And if a stictute of any state should contain provisions 
prohibitory to the execution of powers authorised by a constitutional act of 
congress, such provisions will not have the force of law. . Therefore, if the 
the second session of our statute would, upon a necessary construction of itf 
create the offence charged in the indictment, that section would not be legally 
binding on us, as judges of this court. 

But travelling, when from necessity, is not prohibited by^ that section, 
fiy necessity there, cannot be understood physical necessity; for a case in 
which any man ia physically obliged to travel, can hardly be imagined. But 
a moral fitness or propriety of travelling under the circumstances of any 
particular case, may be deemed necessity within this section; and a fortiori ^ 
when the travelling is necessary to execute a lawful contract, it cannot ba 
considered as unnecessary travelling against the prohibition of the statute. 

It may be said, that the postmaster general is not obliged by law to con* 
tract with any person to carry the mail on the Lord's day. This is true, 
but he has authority to make such contract; and there may be times, as in 
case of war or insurrection, when this authority should be exercised. And 
at all times it is within his discretion, whether to exercise it or not. 

We are, therefore, of opinion, that the facts stated do not maintain the 
indictment. 

But let it be remembered, that our opinion does not protect travellers in 
the stage coach, or the carrier of the mail in driving about any town to dis* 
charge or to receive passengers; and much less in blowing his bora, to the 
disturbance of serious people, either at public worship, or in their own hou- 
ses. The carrier may proceed with the mail on the Lord's day to the post- 
office; he may go to any public house, to refresh himself and his horses; and 
he may take the mail from the post ofiice, and proceed on his route. Any 
other liberties on the Lord's day our opinion does not warrant. 

After this opinion was given, the attQrney general entered a mtte |ir#- 
sequu 

242. 
Baser t. Lotxtt. 6 R. 78. 

Thi. wu an action of tretpait for an aiMuU and batUijr, «ommitto&°'4M tli* plaiatift 

37 
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idio being an infaDt, tm—. by hit nDxt friend) by the defendant, also an infant, wb» 
defendi by hit guardian appointed by the court. It appoanr from the record, that tb* 
•rigioal writ was purchased, an well ag^ainst James Dennhi as the defendant, bat 
Dennis not beinj; serred with process, was at the plaintiff^ motion, with leave ef th» 
eoiirt, struck out of the writ. 

TMe defendant pleads in bar, that the trespass cliarged was committed jointly by hint 
and Dennis, and tkat pencHnj^.tbe suit there had been an accord and satisfaction l>e- 
tween the plaintiff and Dennis, the latter havhig paid the former fifty dbllars ia fnlf^ 
eatislitcfCKifir- 

Tbe plaintiff pretesting that he did not accept the said soni of fifty dollara rh satisfae- 
tU>» oT the trespass, ropliof, that at the time of the supposed satisfaction be was ai» 
infant, of eighteen years of age and no more. 

To this replicationf tho defendant demurs generally, and' the plaintiflT joins in demarrer 

Parsons, C. J. Where one trespass has been committed by several per- 
sons jointly, the party injured may sue any or all the trespassers, but he can* 
not recover but one satisfaction for the same injury. As it is confessed by 
the pleadings in this case, that the tres{)ass was committed jointly by I>enni» 
and the defendant, and that Dennis has made full satisfaction, the plea in bar. 
is sufficient, unless the plaintiflT can by law avoid the accord made between 
him and Dennis. 

This p^ht in the plaintiflT is insisted on by his cocmsel, on tha general 
prtnciplcr that an infant may avoid ail contracts made by him with the ex- 
ception of contracts for necessaries. 

Infants are supposed to be destitute of sulBcient undefrstanding to con- 
tract. The law, therefore, protects their weakness a-nd imbeciHty, so far as 
to allow them to avoid ail their contracts, by which they may be injured* 
But in favor of infants, they are bound by all reasonable contracts for their 
maintenance and education, ami also by all acts which they are obliged hf 
]aw to do. Upon this principle, they may avoid the sale of their ehatlels 
or lands, or any contract or agreement to surrender or release their rights, . 
for which they, are entitled to an equivalent; because it is a presumption of 
law, that infants have not sufiicient discretion to put a just value €m their pro* 
perty or rights . 

But SKI injury done to an infant, by assaulting and beating him, vests in 
him a right of action, to recover adequate damnges. He is not, however, 
supposed to have a capacity to ascertain the damages, and, therefore, if he 
release them, he may avoid tho release. On the same ground, if he sub- 
mit his rights to arbitration, he will not be bound by the award, from a pre* 
sumed incompetency to choose suitable arbitrators. For the same reason^ 
if he attempt, himself, to ascertain the damages, he cannot be obliged by 
this act, although he may have received the damages he claims. They may 
be extremely inadequate to the injury, and the law will protect him, as well 
against himself as against others. 

Where the infant is quite a child, this humane provision of the law is ev- 
idently reasonable; but the law has drawn no line between an infant of six 
years old, and one of tiventy years old; for all infants are entitled to equal 
protection.^ 

The law, however will not admit these principles to be made an engine of 
fraud and injustice; and in the cases at bar, if the jury on the trial are 
convinced that the satisfaction received from Dennis, was a compensation 
for the injury, they will assess for the plaintiff but nominal damages. But 
if the compensation should be found inadequate, the jury will give such fur- 
ther suni, as the money received from Dennis will amount to a reasonable 
satisfaction. The law very properly will not trust an infant to fix a value on 
his own rights, but this power is devolved on a jury, who will do justice to 
all parties. 

The replication is adjudged good, and let a jury enquire of the damages. 
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243. 
Rust v. Low A^'D Stjlnwood, 6 R. 90. 



TK« teaant of a close » not obliged to fence, bat egainit cattle which are rightfallj 

the adjoining land. 
Thie country has now been settled long enough to allow of the timenece8sarjto.^roTe 

«. prescription, 

• 

- ParsoniS) C. J. At common law, tHc tenant of a close waa not oliliged 
to fence against an adjoining close, unless by lorce of prescription ; but lie 
'Was, at his peril, to keep his cattle on his own close, and to prevent them 
from escaping. And if they escaped thej might be taken on whatever land 
they were found damage feasant; or the owner was liable to an aoiien 4>f 
trespass h^ the party injured. And where there was no prescription, buttho 
tenant had made an agreement to fence, yet he could not be compelled to 
fence, and the parly injured by the breach of tiKS agreement had no remedy 
but by an action on the agreement; (Cro. Eliz. 709,'NoweI v. Sniitfa.^ la 
the case -of a prescription to fence, he could be obliged to fence by tlie wnt 
of cffrttt <lMH,dx%da^ sued by the tenant of the adjoining close, who might 
also recover damages by that writ; (Fitx. N. B. 297.) 

When our ancestors first settled in this coutitry, they found it uncultiva- 
ted ; and when closes were made by the 4seHlement and cultivation of tbe 
lands, there codld be no prescription to fence ; and therefore the commoa 
law authorizing the writ of ^iirxa daudciidaj being inapplicable to4he state 
of the colony was never introduced, Provision respecting fences was ear* 
iy made by the legislature of the colony of Massachusetts Bay, which ex* 
prred with the repeal of tins iirst charti'r. Afterwards the obUgalions to 
fence were regulated and enforced by laws passed by the legislature of^he 
province of Massachusetts Bay. These laws continued in force until |heir 
revision by the legislature of the commonwealth ; and the statutes passed 
by this legislature are the foundation »f all the obligations imposed on the 
citizens by law to make and to repair fences. 

By the statute of 17^5, c. 52, legal, sufficient fences between adjoining 
occupied closes may be made and kept in repair, through the whole year, 
at the will of either tenant, but at the equal expense of the two tenants, eack 
tenant being liable to Ihecharsre of making half the fence. Whatehall be 
deemed a sufficient fence is defined by the statute; and if the tenants do not 
agree on the division of the fence, or if either neglects sufficiently to make 
or maintain his part, a remedy is expressly provided. Each town is to 
choose annually two or more fence*vicwers, to be sworn to the faithful 
discharge of the duties of the office. And any two of these officers are 
authorised, at the request of cither tenant, to divide the fence or the Ime on 
which the fence is to be made, and to assign to each tenant his part, which 
he and the succeeding tenants are to make and maintain ; and also, at the 
request of either tenant, to decide whether the fence of the other is suffi- 
cient or not. And if either tenant after sueh division and assignment duly 
made in writing, and recorded in the town clerk's office, shall neglect to 
make or maintain his share so assigned, the other tenant may do it; and may 
recover at law against the negligent tenant double the expense', as ascertain- 
ed by the fence-viewers ; with twelve per cent interest, if on notice and re- 
quest it be not paid. This statute does not make void any written agreement 
respecting the making and repairing of fences. 

The legal obligations of the tenants of adjoining lands to make and mam- 
tain partition fenceS| where no written agreement has been made, rest on 
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this statute. But in this position are not included adjoining lands, which 
are not both occupied by their respective owners, nor lands inclosed in a 
general fi6ld or common pasture, nor a close adjoining to a highway. These 
cases may be goTcrned by different rules. 

An assignment pursuant to the statute imposes the same duty as would 
result from a prescription ; and instead of a cwria claudenda^ one tenant 
may make and repair the fence belonging to the other on his neglect^ and 
recover of him double the expense with double interest. And instead of 
averring in pleading, that the tenant has used by prescription to make or 
repair, in the technical form ; it is sufficient to allege that he is obliged by 
law to make and repair, and give the assignment in evidence. 

When there has been no assignment, but only a written agreement execu- 
ted by the tenants of the adjoining closes, it may be a question whether such 
agreement shall have the force of an assignment ; and if not, whether the 
tenant, whose cattle have escaped, can plead such agreement in bar of a» 
action of trespass, or must have his remedy by an aotion on the agreement. 
It is true that a curia claudenda does not lie, but against a tenant, who is 
obliged by prescription to repair. And by analogy an agreement between 
the tenants, making a division of the fence, each one mutually undertaking 
to repair his part, would not authorise one tenant, who had made or repaired 
the fence of the other, on his refusal, to recover of him double the expense. 
But there appears to be no good reason, after an actual division by such 
agreement, if the cattle of one tenant escape into the close of the other ten- 
ant, through the defect of the fence, winch the other had agreed to make and 
repair, why the owner of the cattle might not aver, that the party complain- 
ing had bound himself by his agreement to make and maintain the fence» 
and that the cattle escaped through his default. For if he had agreed ta 
make and repair the fence, he ought by la w to fulfil his agreement. 

Prescription to fence is allowed at common law, as resulting from an ori- 
ginal grant or agreement, the evidence of which is lost by lapse of time ; 
and it is reasonable that the agreement produced should be as effectual as a 
presumption, that it once existed, but is lost, arising from ancient usage. 
The country has now been settled lonsr enough, to allow of the time neces- 
sary to prove a prescription ; and ancient assignment by fence-viewers, made 
under the late provincial laws, and also ancient agreements made by the 
parties, may have once existed, and be now lost by the lapse of time. It 
seems then that the owner of the cattle may aver, that the party complaining 
ought by law to make and maintain the fence, in which case he must pro- 
duce the assignment by fence^viewers, or show that he is bound by agree- 
ment to make and repair the fence, which agreement he ought in pleading 
to set out ; or that he is bound by prescription, when he should regularly 
plead the prescription, and may prove it by ancient usage. [See the very 
sensible and rational opinion of Popham, C. J., against that of the other 
judges in the case of Nowcll v. Smith before cited.] 

Every person then may distrain cattle doing damage on his close, or main- 
tain trespass against tiie owner of the cattle, unless the owner can protect 
himself by the provisions of the statute, or by a written agreement, to which 
the parties to the suit are parties or privies, or by prescription. 

As no agreement or prescription is pleaded or alleged in this case, it is 
necessary to consider the extent of these provisions ; whether they oblige a 
tenant, liable to make the partition fence, or a certain part of it, to fence 
against the cattle of strangers, or only against such cattle as are rightfully 
on the adjoining land. And we are perfectly satisfied, that he is obliged to 
fence only as in the case of prescription at common law. The manifest ob- 
ject of the statute was to establish the rights and obligations of tenants of 
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adjoining occupied closes, respecting the making and maintaining partition 
fences ; and the rights of persons not having any interest in either of the 
adjoining closes, remain unaffected by the statute, and are to be defined and 
protected by the common law. With this view it is provided, that after the 
assignment, neither of the tenants of contiguous closes are obliged to main- 
tain the partition fence through the jrear, if they otherwise agree. And it 
cannot be admitted that strangers to this agreement can lawfully claim any 
benefit from it. 

But in opposition to this reasoning, it is said that by the third section of 
the statute of 1788,c. 65, no person injured in his land by the cattle of an- 
other, is authorised to maintain trespass quare clausumfregUj or to distrain 
the cattle damage feasant, unless his own land is sufliciently fenced. And 
from this section it is argued, that if the close of the p'irty injured is not 
sufficiently fenced, he can distrain damage feasant neither the cattle of the 
tenant of the adjoining close, whence they escaped, nor the cattle of a 
stranger. 

But we do not consider that this section is liable to this construction ; 
' but that all the provisions of it, so far as they extend are merely in affirm- 
ance of the common law. By this section a man injured in his close, which 
is sufficiently fenced, by sheep, swine, horsps or neat cattle, may have his 
action against the owner ; or may distrain them damage feasant. But it 
cannot be supposed, when goats, asses or mules trespass upon his land« 
which is sufficiently fenced, that all remedy is taken away. It Is evident that 
this section is merely affirmative of remedies existing c.t common law, from 
a consideration of the fifth section. By this it is enacted, that in trespass 
or replevin the party injured shall recover his damages, if the beasts esca- 
ped into his close through a part of his fence that was sufficient, although a 
part of his fence was insufficient. 

At common law, when a man was obliged by prescription to fence his 
close, he was not obliged to fence against any cattle, but those which were 
rightfully in the adjoining close ; 10 £. 4, 7, 8; 22 E. 4; Fitz. Abr. curia 
chudendaf 2; Jenk. 4, Cent. ca. 5. But the owner of cattle may avail 
himself of the insufficiency of the fence of the close injured, if he has an in« 
terest in the adjoining close, to authorise him to put his cattle there, as a 
right of way, an highway, a license, a lease, or a right of common ; Fitz. 
N. B. 298; note. 

Against this position the plaintiff has cited Fitz. Abr. 298, note 6« where 
it is said, that if A. be bound to fence against B., and B» against C, and 
beasts escape out of the land of C. into the land of B. and thence into the 
land of A.9 A. shall not maintain trespass against C. But if A. be bound 
to fence against B. and the beasts of B. escape into the lands of A. and 
thence into the lands of D. a stranger, D. may maintain trespass, against B, 
who shall be left to his curia claudtnda against A. By callmg D. a stran* 
ger I suppose is meant, that neither A. nor D. is bound to fence against each 
other. For this distinction is cited 10 £. 4, 7 and 36; H. 0*. Fitz. Abr, 
Cur. Claud. Bar. 168. 

As this distinction is not supported, but opposed by other cases, we have 
looked into the authorities cited. The 10 £.4, 7, clearly proves that D. 
may maintain his action. It is thus laid down by Coke, J., *>* If I have a 
close between the close of A. on one side, and the close of B . on the other 
side, which I ought to fence ; and through defect of fence A*s cattle escape 
into my close, I can have no action, fur it is through my own default. But 
if they pass through my close intotlie close of B. ho may have an action 
against A. who shall be put to his writ dt curia claudenda against rae." 
The ease of 36 H. 6, is not reported in the year books, bat there is a short 
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statement of it in Fits. Abr. Bar. 168. And I believe thm distinction aixMia 
from a mistake of the case. It is thus, ^* Note, that it was adjudged by the 
court, if my beasts go into the close of another [de anire] which is adjoin- 
ing to my close, for the defect of the close of the other, [de V autre] and 
further go into another [entire] close of the other, [de V autre] that I shall 
not be punished, because I do not retake them, and put them again into my 
close, until reparation be made of the other close, because they would go 
again," &c. Now by mistaking the third close for a close of a third per* 
•on, who, because of the defect of his own fence, could maintain no action 
against the owner of the cattle, the distinction arose, but it is not well foun- 
ded. That I have given the true translation appears from Jenk. 4 Cent, 
ca. 5. The rule aa there laid down is, if A. has green aere^ abjoining to his 
own close u^Ue acre^ which adjoins to B's c\o9Q black acre^ which A. ought 
to fence against. If B's cattle go from his black acre to A's white acre^ and 
thence to A's green acre, this is no trespass, because A. did not fence his 
uhite acre against B's black acre. This seems to be the same case of 3^ H. 
6, stated in Fitz. Bar. 168. 

We therefore consider it settled at common law, ihat tlie tenant of any 
close is not obliged to fence, but against cattle which are rightfully on the 
adjoining land. And accordingly in the entries, where defect of inclosuro 
is pleaded, the party pleading it claims some right or interest in the adjoin- 
ing close, whence the escape was made, or justifies under those who have 
such right or interest; Rust. Ent. 6'20, b. 6^2; 6 Inst. Cler. 677, 680, and 
the entries there cited. 

Let us now examine the bar in the case before us. It is therein averred, 
that the plaintiff and Trask are jointly and equally bound by law to tnako 
and maintain the partition fence between their closes. 

But we know of no such obligation imposed by law. The respective oc- 
cupiers of two closes adjoining are bound, each one to make and maintain 
half the partition fence; but unless the fence, or the line on which it fs to 
be made, has been divided by a written agreement between the parties, or 
Assigned pursuant to the statute, or by prescription, neither party is obliged 
to make or maintain any part of the partition fence. 

Indeed if there existed a joint obligation to make the fence, no legal effect 
would flow from it ; for then each party would be bouud equally to make 
£very part ; and if the fence was defective, each party would be chargea- 
ble with the deficiency ; and upon the escape of cattle from either close to 
the other, through a defect in any part of the fence, the owner of the cattle 
could not allege the escape to be from the deficiency of the other's fence. 

However, it appears to us very immaterial whether there was, or was not 
a sufficient fence between the plaintiff's close and the locus in quo ; for the 
cattle did not escape that'way. They escaped from the plaintiff's close into 
Low*s close. And it is not averred that Low's partition fence was insuffi- 
cient, but that the plaintiff and Low were jointly bound to maintain it, and 
that it was out of repair. The fence was therefore as much the plaintiff's 
as Low's, and the plaintiff is as much in default, on account of the defi- 
ciency as Low. It does not appear that this fence had ever been divided, 
and therefore each party at his peril was bound to keep his cattle on his own 
land. 

But we conceive it immaterial, whether the cattle escaped into Low's 
close through his default or not. The cattle thence escaped into Riggs' 
close, through want of any fence. And it does not appear that Low and 
Riggs were obliged to make a partition fence. If the cattle were rightfully 
on Low's close, he was boundat his peril to prevent their escape into Riggs' 
close ; and when they did escape, a trespass was committed. Trask had 
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not fenced her close against Riggs, and the catile irere bj wrong on RiggSf 
close ; the owner of the cattle having no interest in that close, or any right 
to put his cattle there. And Trask was not obliged tb fence against anj 
cattle that had escaped from Low's close to Riggs' close. When the cattle 
escaped into her close from RiggsS it was a trespass^ and her bailiff might 
lawfully distrain them damage feasant. 

The bar is therefore bad, and no sufficient answer to the conusance of the 
defendants. 

If in fact the cattle had escaped from the plaintiff's close into Low's, 
through the defect of Low's fence, yet the plaintiff must fail in his replevin 
against the defendants, and may have his remedy against Low by an action 
of (he case. Fide Cro. Jac. 665, Holbach y. Warner ;. 1 Salk. 335, Star 
V, Kooksbcy. 

ily the court. Plea in bar adjudged bad. 

244. 

RlCHAUDSON AND ANOTHER V. ThB MaINB FiRB AND MaRINB InsUAANCB 

COMPANT, 6 R. 10$. 

In a policy of insurance, restraints and detainments of princes have the same meaning. 

Information by a belligerant to a neutral vessel, that her port of destination is block- 
aded, and a warning not to proceed thither, do not amount to a reslralnt or deten* 
tion. 

Parsons, C. J. delivered the opinion of the court. 

A(\er reciting the facts in the case, and observing that it might not be ne- 
cessary to state the arrest, the rescue, and the subsequent embargo, which 
occurred after the master had discontinued his voyage to Malaga, and was 
returning to Salem, his honor proceeded — 

A principal question in the case is, whether on these facts, the plaintifis 
can recover. a total loss, arising from the restraint and detention of princes 
insured against, it being admitted that after the notice and warning, the ves* 
fic! and her cargo would have been exposed to great danger of capture and 
condemnation, by pursuing her voyage to Malaga. 

From the facts it is manifest that the privateer, by coming on board the 
barque, and by giving the notice, warning and advice stated, did not capturo 
her. A capture is a seizure as prize, with the intent or expectation of ob- 
taining: a condemnation. In this case there does not appear to be any actu- 
al seizure. The barque was broujprht to, and examined by the privateer, as 
was lawful for her commander. From this examination the vessel appears 
to be neutral, and bound to a port declared by his ?overeign to be blockaded^ 
of which the master had not received notice. Tli6 privateer does not then 
proceed to seize her as prize, but after giving the master notice of the block- 
adc, dismisses her. 

Neither from these facts, can the privateer be considered as having arrest- 
ed, restrained or detained the barque, so as to entitle the owner to abandon, 
within the intent of the policy. For in this instrument I know of no differ- 
ence between the import of restraint and detention. They are respectively 
the effect of superior force, operating directly on the vessel. So long as a 
ship is under restraint, so long she is detained; and whenever she is detain- 
ed, she is under restraint Neither have I found a book or case, relating to 
insurances, in which a different construction has been given to these words. 

Now it was lawful for the commander of a privateer to detain the barque 
as a neutral vessel^ for the purpose of search* and aAer the search she wai 
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discharged from this restraint. And indeed in considering the conduct of 
the privateer, as amounting either to capture, arrest, detention or restraint* 
within the policy, during the search, the plaintiffj cannot prevail for that 
cause, as on the termination of the search, and after the notice, warning and 
advice, the barque was abandoned by the privateer to the master, who imme« 
diatcly had the exclusive possession of her. 

It has been argued that the notice and warning, given by the privateer, is 
t restraint or detention of a prince, within the meaning ot the policy; be- . 
cause the barque could not afterwards proceed to her destined port, without 
great danger of capture and condemnation. 

But it cannot be admitted,that information at sea to a roaster of a neutral ves- 
self'that her port of destination is blockaded, is of itself a restraint or deten« 
tion of the vessel; for this information may as well be received from another 
neutral vessel, as from a privateer belonging to subjects of the blockading 
sovereign. And as to the warning not to proceed to the blockaded port, it 
Cantlot be material in this question; for the future danger of capture was 
not in any degree caused by the warning, but wholly by the knowledge of 
the blockade; for after this knowledge the barque, continuing her voyage to 
the blockaded port, would have been equally liable to capture and condem* 
nation, as she would have been, had the notice only been given, and the warn^ 
ing to discontinue her voyage been omitted. 

If therefore it can be concluded from these facts, that the barque has been 
detained or restrained by a prince, within the intention of the policy, so as 
to entitle the owners to abandon, that conclusion must result from the block- 
ade of the port of her destination, by one of the belligerent sovereigns, by 
which she was prohibited from attempting to enter that port, on penalty of 
condemnation as prize of war, if captured in the attempt. 

In deciding on this point, it is not necessary to enquire, whether the 
blockade was actual, or only constructive, or whether the orders in council 
were, or were not an interruption of the lawful rights of neutral commerce. ' 
These are questions which may be discussed and settled by the neutral and 
belligerent sovereigns. But as between the parlies to a contract of insur- 
ance the effect is the same, whether the blockade is, or is not authorized by 
the laws of war; because the danger to the assured is the some, and arises 
from the same cause, the act of one of the powers at war. 

Every species of neutral merchandize bound to a port known to be block- 
aded, are goods contraband of war; and the blockading power, on seizing 
them, will condemn them as prize of war, on the ground that the neutral 
owner has forfeited his neutral rights, by a breach of his neutral duty. If 
therefore the master of the barque, after the knowledge of the blockade of 
Malaga, had continued his voyage, and been captured by any British armed 
ship, she would have been condemned, with her cargo, as prize of war, for 
this supposed breach of neutrality. 

To avoid this danger, which was great, the master discontinued his voyage, 
and returned to Salem. The voyage being thus wholly lost, the assured, on 
seasonably offering to abandon, claim a total loss. This claim is resisted by 
the assurers, on the ground that the voyage was not lost by any of the perils 
insured against; that the insurance did not cover a voyage to a blockaded 
port; and that if they had insured a cargo on such a voyage, the voyage 
would have been illegal, and the policy would have been void. 

Several points are involved in this defence, which deserve attention; we 
will first consider the supposed nullity of a policy, arising as it is said from 
insuring goods on illicit voyages. 

Illicit voyages may be ranked in several classes, some of which we will 
mention. 
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\yfien the acrrereign of the -counf 17 to which the ship belongi^ shall pt<h 
hibit bis subjects Arom trading vrith «i foreign country or port, whether the 
prohibition 00 a consequence of bis declaring war ag&tnf i the foreign couotry« 
or be mide hf an ctpress ordinance for any cause at tlio will of tiie sote* 
reign, a voyage to that cofiniry for the purpose of trade is iHlctt, and all in* 
surances on such toyages by his subjects are void, whetbeir the assurers had 
or bad not knowledge of the prohibition. For the law will not allow anr 
cifect to a contract made to protect n traffic, which it has prohibited. A 
prohibition of this kind is considered by Emerigon, e. 13. & dt< !• vol. MS.. 
under the bead of ** Inderdiction of <;ommcrce.** ' ' 

Another class of illicit voyages are those» which are prohibited by the 
trade laws of a foreign statf , whether those laws wholly exclude the mer* 
chant ships of other states from its ports, or only prohibit the impottation or 
exportation of particular species of good<>« Because tlie oiunieipal laws of 
any state have not the force of Jaws without its ji|risdiction; voyages prohi* 
bited in one state are not in any other stale deemed for that reason to be iile« 
gal. These voyages may therefore be the subjects of insurance in any state 
in which they are not prohibited. And if the assurer will expressly insure 
ngaiiist seizure lor illicit trade, or if with a full knowledge of the naturtf of 
the voyage, he will insure it without making any exception^ he will be botmd 
to indemnify the assured for the tosses arising from the breaches of the trade 
laws of tite foreign slate But although he may m>t take upon himself these 
lasses, and thus be irresponsible for them, yet he is answerable for any other 
losses insured against, because the policy is not void. 

The last class we shall mention, is the transportation by a neutral of goods 
contraband of war to thcf country of either of the beiligerent powers. And 
here, it is said, that tlfose voyages arc prohibited by the law of natioDS, which 
forms a part of the municipal law of every state; and consequently that an 
insurance on such voyages, nwde in a neutral state, is prohibited by tlie laws 
of that state; and therefore, as in (he case of an insurance on interdicted 
commerce, is void. 

' l*hat there arc certain laws, which form a part of the mimicipal laws of 
all dvilized statta, regulating their mutual intercourse and duties, and thence 
called the law of nations, must be adoiitted; as for instafieei thelaw of na« 
tions a^ectinj!? the rights and the security of ambassadors. But we do hot 
consider the law of nations^ ascertaining what voyages or merchandize aro 
contraband of war, as having the safne extent and effect. It is agreed by 



know of any rule, established by the law of nations, that. the neutral shipper 
of goods contraband of war, is an olTender against bis own sovereigOf and 
liable to be punished by the municipal laws of his own country. 

When a neutral sovereign is notified of a declai'ation of war, be may, and 
usually docs notify his subjects of it, with orders U> decline all contraband 
trade with the nations at war, declaring that if they are taken in it, he can> 
not protect them, but not announcing the trade as a violation of his own laws. 
Should their sovereign offer to protect them, his conduct would he incompat^ 
iblc with his neutrality. And as on the one hand, he cannot cotnplain of 
the confiscation of his subjects' goods, so on the other, the power at war 4loes 
jioi impute lo hiy^ these practices of his subjecto. A neutral merchant is not 
obligoJ to regard the state of war between other nations; but if he sbiM 
goods prohibited jwe heUL, they may bo rightfully seized and condemned- 
It is one of the cases, wheie two eonfiicting rights may exist, which cit^ 
party may exercise, without charging the other with doing wrong. As the 

38 
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transportation is not prohibited by tlic laws of the neutral sovereign, his mB^ 
ject may lawfully be concerned in it; and as the ri<;bt of war aiilliorizeft m- 
belligerent power to seize and condemn the {roodsr he may lightftdly do it. 

Xi^ will mention one other case. A neutral ship nipy lawfully be ladep 
with the property- of one of tlw? hostile powers; birt ihe other may seize hcrr 
carry her into port, and lawfully take from the shtp bis enemy ^s gnods.^ 
Here are conflicting. rights, which Krc admitted by \lve power who abali seize;; 
lor he will- pay the neutral his freight, when be acts fairly, attempting no ion- 
j^noper. eonceatment- 

But' we know of no case, where tlie neutral merchant has been punished- 
by bis own sovereign for hb contraband shipments, tf be will adventure or^ 
tbe trade, and his edects arc seized and condetnned as prize; to this penalty^ 
he must.tfubmit, for his sovereign will not interfere, because the capture wsis 
lawful. And it may be further observed, that if the exportation of contra- 
band goods, from a nontiul country to a port ot eltiier of the powers at war,- 
is a trade, which from its nature 13 proiiibited by the laws of the neiktral sove* 
reign, then the policy on such goods would be void, and the assurer would^ 
be exempted from any loss or damage arising even from the danger of the 
■ea. But an exemption of tiiis kind is not founded on any sound principle^ 
nor is it supported by any tisnge. 

We do not therefore discover any just distinction between an interlopii^ 
irade in a foreign port, illicit lege loci, and a trade in transporting cotttrabaiKl 
goods, which is illicit j*i/re belli; so fiir as cither may buan object of insur* 
ance by neutrals in a neutral country. And we are satisiied that an insur* 
ance, effected in the country of a neutral prince, by his subjects, against 
capture and condemnation of their goods, because tliey are contraband of 
war, is not prohibited by his laws, merely because the capture and condeiD^ 
nation are justified by the laws of war. But if goods contraband of war are 
on cargo, the assurer is not responsible for their capture and condemnation' 
on that account, unless cither with a full knowledge of the nature of the- 
geod^ and of the voyage, or by an express undertaking, he shall insure theo^ 
against such capture. So an insurer is not aaswcrablo for a seizure and 
confiscation of goods, for the violation of the trade laws of a.foreitrn port^ 
unless with a full knowledge of the trade, or by an express undertaking, he 
shall insure them against sitch seizure. But in both cases, where no such 
Special insurance is made, the policy it^ not void because the ship is bound 
en an interloping or contraband voyage, hut the assurer will be answerable 
for the other risks, against which he has ir:sured. 

Goods contraband of war arc of two xlcscriptions: munitions of war, the 
property of a neutral, bound from a neutral port to the territory of cither of 
the belligerents, after the existence of tiic war is known: and every species 
of neutral goods, bound from a neutral port to a port belonging to either of 
the powers at war, and known to be blockaded by tlie other power. The 
principle therefore, on which ,a belligerent will capture and condemn as prize 
the goods of a neutral, bound to a port known by him to be blockaded, arises 
Irom the consideration, that nil such ^oods are contraband of wur. 

We will consider the first description of contraband goods. If after the 
war is known to exist, a ship laden wholly or in part, with munitions of war, 
is insured to the country of one of the powers at war, and the assurer has 
not assured agdinst capture for contraband trade, the policy would not be 
Tpid, but the assurer would not be holden for a loss by condemnation on ac- 
count of the contraband goods. S:^ if the country, to which the ship was 
destined, engaged in war after the commencement of the voyage, the policy 
would not be void; but if the mister after notice of ho sli lilies, continued 
his Toyage, and was condemned for being bound to a port of one of the heh 
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liferent natiorB, with munitions of wir on hoard, the assurer would not be 
liable, hecnnsc he did not insure igainst a capture for that cause. X^w case 
-IS noi distinguisliuLie from n voyagro prohibited h^'the triidclaws of a foreign 
port. If new regulation?, made during the voyage, should render the trade 
illicit, and the master on his arrival, shou hi violate tliosc regulationS| and 
for that caiif;e the property insured should be confiscated, the assurer wiU.not 
Jbe answerable, unless he had insured against seizuie for illicit trade. But 
it he had, lie would Iks holdcn for the loss, whether the tradeiiecame illicit 
before or iifter the commencement of the v o; 

It has, however, heen sup[>088d, that tlAtis a difference between the 
cases ; for the loss in the' former case, arosffby condemnation jure belU; 
and it is a rule, that a declaration of war, or a treaty of peace, made iifter 
the eommenceraeut of the risk, does notirary the rights or the obligatLonaof 
ibe parties to the policy. 

This position is generally true, although it is not correct when, a war 
should happen between the nation to which the ship belongs, and the nation 
•to whose port tiM Voyage is insurocl; for on this event bemg known to the pai^ 
4168, the voyage becomes illegal, b^ing interdicted by the Jaws of tteciMintgr 
i(o which the ship beior.-gs. 

But it is unnecessary now to discuss the nature and extent of this ex« 
«eptiun. 

The effect of the rule, when it is applicalde, is that each party is bound 
by tlie contract, whether the perils insured against become greater or len^ 
hy war or peace. The rule, therefore, extends only to tlie degree of bazan|, 
l>ut not the nature of the peril. For by the breaking out of the war, 
Ibe assurer becomes liable for no peril?, which ho had not insured againsty 
4iUhough the perils insured agaiu&t, may have become much greater by this 
event. 

The other description of goods contmband of war, includes all neutral 

merchandize, bound to a port known to be blockaded. If before the com* 

mencement of the risk, the port is known to bo blockaded, and the aasurer 

does not insure against condemnation f<>r contraband trade, the policy ia 

^ood as to all tlie risks insured against; but the assurer is not responsible for 

any los^ arising from such condemnation. So if tlie port is not known to 

he blockaded, until the ship is on her passage, the assurer is not answerabte 

for such condemnation, if after notice, the ship continues her. voyage, and 

is captured. But if the assurer has insured against a condemnation for eoA 

^r&band trade, the policy is good, and ho must answer for any loss arising 

from a condemnation for that cause, whether the trade bo contraband^ be* 

cause tlie goods are munitions of war, or because they arc destined or bound 

to a port known to he blockaded. For tbe law i& the same, because the rea* 

fion is the same. And in the case of contraband trade, the master on dia- 

•covering great danger in pursuing his voyage, as by learning that the.port'ia 

blockaded, may, as in the case of pirates in the way, depart from his Toy* 

age, seek an asylum in tlio nearest safe port, or even, if more convenient, r»* 

turn. to his original port, and wait until the blockade be raised, or the blockap 

ding fleet bo uispei^ed, and then may coutipac his voyage, without being 

chargeable with deviation. But if the master, knowing the inevitable danger 

of capture, if he proceed on his voyage, should notwithstanding continue itt 

and cxpoho the vessel to certain seizure, this will be a loss notarising from^tbe 

perils insured against, liut from a criminal breach of the duty he owes to bis 

owners which id barratry;. Karlc et al, v, Howcroft, 8 E. 126. If, however, on 

learning his danger, ihe master abandon the voyage insured, and either return 

home, or proceed on anuiher voyage, ihi^ will be a deviation, by which the 

assurer is discharged. These piisitioiis appear to me to result necessarily 
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ffom the esUUisIied principles of maritime law applicaUe to the confraet of 
insurance. 

As the case before us is of noch importance, we haTc endeavoured to ae- 
certaio the practice in Europe in similar case?, but without much success. 
Emerigon, c. 8, s. 5. 1 Vol. 210, notices policies on voyages, illicit by the 
laws of the country to which the ship is declined; and unless the insurance 
is made with a full knowledge of the Iradey the assurer is sot hoUien for 
a loss arising from the illicit trade. But no distinction is made, wheth- 
er the tradCf become unlawful Lofore or after the commencement of 
tlie risk. Yalin also notidHbhc right to condemn goods, contraband 
of war; Lib. 3 tit. 9, art^n; but wo do not fnid either in bim, or in 
Emerigon, any principles statefl, as expressly applying to the insurance by a 
neutral on goods of ihis description. But Emerigon, c. 12. s.31. 1 Vuk 
542, particulaily considers the cases of an interdiotion of commerce ivitb 
any oountry or port, by the sovereign of the country to wliich the ship be- 
longs, whether the interdiction is a consequence of derlaving war, or ariaee 
from the expre3S will of the prince. If the interdiction Irappen before the 
commencement of the voyage, the charier party is vuid ; but if after the 
commencement of the risk, the insurance is not void, for the assurer shaU 
be entitled to his premium. If the interdiction happen while the ship is on 
her passage, and she is obliged to return home, she shall be entitled to her 
outwtfrd freight from the shippers, who may recover it as an average froin tho 
assurers on the cargo; and tho assurers on the ship shall bo answerable for 
tho WagCi and provisions of the seamen home, having the benefit of tlia 
frei^^ht out. . 

Our law in this respect is different. For the ship cannot demand freiglit 
but on delivering the goods, or by virtue of some express provisions of the 
charter-party* And an insurer on the siiip is not answerable for the wages 
and provisions of the seamen, except when they are a general average. 

But the blockade of a port by an onemy^s fleet is not a case uiihin the 
ordinance providing in cases of interdiction of commerce; Val. Lib. 3 tit. 
l,art. 8. This is considered as a temporary interruption, and the mastor 
may wait until the port be opened, without prejudice to the policy. 

In the English books the right to insure illicit trade seems to be well set* 
tied; 1 Marsh 54, Oouir. 238, Flaneho v. Fletcher; but tliere is noadjudg* 
ed case determining whether insurance by a neutral of goods contraband of 
war, is, or is not prohibited. 

There are three insurance ciuscS; where the ships were prevented fiom en- 
tering their destined ports. 

The first is the case of Hadkinson v. Robinson, 5 Bos, d& Pul. 588. 
Tlie action was on a policy upon a cargo of Pilchards, on board .the ship 
Pascaro, at and from Mount Bay, to Naples; and the policy contained the 
usual memorandum, including fish, In the outward passage the port of Na- 
ples wa?, by the government of the country, shut against all English vessels 
on pain of confiscation. The master having information of this fact, put 
into Port Mahon for further intelligence. There the report being confirn»- 
ed, be gold ilic fish at a low price; and on information received by the own* 
era, they offered to abandon, on the ground that the voyage was wholly lost. 
But it was adjudged, that although the loss of tho voyage insurcd'ij good 
cause of abandonment, if it arise from the perils insured against; yet in that 
case, the voyage was not lost by one of those perils, because the detention of 
the cargo at a neutral port, in consequence of the danger of entering tJ'.e des- 
tined port, was not a peril insured against. 

It has been argued that this decision was founded on the memorandum 

ating to the perishable nature of the cargo. But we cannot be of tha 
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opinioh ; for a cargo of fish may as well be abondonecl by a lois of the Toy* 
age* as a cargo of any other description of mercbandiae. 

The second case is (hnt of Lubbock v. Rowcroft, 5 Esp. Rep. 50. The 
inaurance was on twenty iKigs of pepper on boanl the ship Nelly, at and from 
London to Messina. The ship having arrived at Minorca, it was found that 
Messina was in thehnnd.s of, or blockaded by the French ; in consequence 
of whicli the plainfiflT ofTtsrcd to abandon to the defenrfant, and demanded a 
total loss. But Lord Ellenborough was of opinion that the abandonment 
was from an apprehension of capture by the enemy, and not from any loss 
within the policy. 

The lust is the case of Barker y. Blnkes, 9 Ea.«t. 283. In this oase it was 
determined, that when a neutral ship bound fi*om America to Havre, was 
taken and cnrried into England, and was there detained until Havre was 
declared to he in a state of blockade, by which the further prosecution of' 
tlie voyage was prohibited, such detention, ko prolonged was a total loaa 
within the policy. 

From the two first of tliese cases it appears that when the tK>rt of desti* 
nation, after the commencement of the voyage, became hostile, a fear to 
enter it, because of the danger of capture, is not a loss of the voyage, with- 
in any peril insurctl agninst.. And in the third case, the declaring of Havr« 
to be t>lockaded is not considered as a loss of the voyage insured, becauae 
of the danger of attempting to enter it ; but a detention, continued until tha 
blockade« was considered as a loss of the voyage, which authorised an aban* 
donment, the detention being a peril insured against. 

There remains for consideration one other point, arising out of ths de« 
fence. It is made a question, whether a well grounded fear that a total loss 
will arise from one of the perils insured asninst, if the voyago be pursued^ 
is itself a peril within the policy, which will authorize the assured to al>an« 
don, as for a total loss. The question is stated on the supposition, that the 
peril, from which the loss is fcaretl, is insured against by the policy. Ami 
on the best consideration we can give this question we are satisfied that this 
fear of loss thus stated is not a peril within the policy. It is not within tlis 
terms of the policy, on any reasonable construction that can be given to thcin« 
To admit it to be a peril iiisiured against would be productive of fuuc|i MM* 
certainty, would open a door to frauds on the assurer, and would he repugn 
nant to the principles recognized in the cases of Hadkinson v, RobinsoQ| 
and of Lnbbock v. Rowcroft. 

We will now consider how far the several positions we have endeavored 
to astabiisli are applicable to the present case. When the ship sailed for 
Malaga, that port had liecn declared to be in a state of blockade ; but as 
tho parties hail then no knowledge of this fact, we consider that port as to 
them open. On the voynge the master received correct information of the 
blockade. From shat time, if ho afterwards continued his voyage to the 
blockaded port, the cargo insured became contraband of war, which expo* 
sed bim on tliat account to capture and condemnation. A loss by capture 
and condemnation for that cniiae waa not insured against ; although it>vas 
competent for the aesuiers to havo taken that risk on themselves.^ But the 
policy was not dischai^e<l. And if the master had continued bb voyage, 
the assurers would have remained answerable for such risks as they iiad in- 
sured againat, but for no others. 

If the defendanu had insured against capture for having on board goods 
COQlraband of war, and the master hail proceeded on his voyage, and bad 
been captured for that cause, they would have been liable. Or the master,- 
ipJSivoid Mm;iifest danger of capture, might in this case have gone_ to somo 
safe port, or even have returned, if more convenient, to bis original port. 
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to wait until the danger was reroovedy and he might afterwards hare pursued 
bis voyage without prejudice to bis insurance. But if, instead of avoiding 
the danger that was manifest, the master had voluntarily thrown himself in 
the way of the blockading fleet, and had been thereby captured, the lott 
would have been by his barratry. 

In the case before us, the master through fear of capture discontinued 
hiit voyage and returned home. But the fear of a capture, when the cap« 
ture is insured again?t» cannot amount to a total loss, for which the owner 
way lawfully abandon ; and afatixori of sucii a capture as is not insured 
against. 

The conclusion is, that although a just fear of capture occasioned the loss 
of the voyage insured, yet that loss did not arise from any of the perils 
insured against by the defendants, and the plaintiffs cannot recover a total 
loss. 

When the master discontinued his voyage, by which is understood an 
abandonment of it, with on intention in liiih no further to pursue it^.and sail- 
ed for his original port; from that time the policy was discharged. For all 
sea damage happening before, the plaintiffs can recoveri if it exceed seven 
per cent. The losses happening after the voyage insured was discontinued, 
and on the voyage home, are not to be borne by the defendants, because 
•uch losses did not happen in the voyaeo they had insured. . Although looses 
insured against, which happen after a departure from the usual course of the 
voyage described in the policy for good cause, may be a charge upon the 
assurer ; yet when that voyage is once determined, we can substitute no new 
voyage in the place of it, and hold the assurer answerable for aiiy loss that 
may happen in the course of iL For this reason it is not thouglu nocessary 
remark on the subsequent capture, rescue and embargo, which are stated 
in the case. 

Pursuant to the agreement of the parties, tlie verdict must be set aside 
jand a neiv trial granted. And if the jury, on the new trial, shall assess the 
sea damage, happening before the discontinuance of the voyage, at more 
than seven per cent, then a verdict is to be found for such damages, other- 
wise a verdict is to be taken for the defendants. 

245. 
Pernam v. Wkad, 6R. 131. 

HVhera the boandariet of land as mentioned in a convey ance are fixed, known and an- 
•quceljonable monumenle, although neither the courees, nor dietacces, nor tlie com* 
. puted contents, as described in the conveyance, correspond therewith, the monu- 
ments will govern. 

Pahsons, C J. Upon considering the facts in this case, we have no 
<doubt as to the motion. It must prevail and a new trial he granted. When 
the facts were agreed by the parties, or proved at the trial, the result was a 
mere conclusion of law. And On these points the law has been long settled. 

When the boundaries of land are fixed, known 9nd unquestionable mon- 
uments, although neither courses nor distanceF, nor the computed contents 
correspond, the monuments must govern. With respect to courses, from 
errors in surveying instruments, variation of the needle, and other causes, 
different surveyors often disagree. The same observations apply to distan- 
ces, arising from the inaccuracy of measures, or of the party inensuring ; 
and compulations are often erroneous. But fixed monuments remain; about 
them there is no dispute or uncertainty ; and what may be uncertain must 
be governed by monuments, about which thei^e is no dispute. 
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In the present caBe, Sanborn and Collins' land on one flidcy and Fletcher*! 
on the other, are fixed monuments. The land » bounded on them, and must 
extend in width from one to the otlier. If the contents hod proved less 
than thirteen rods, yet the tenant could claim only to those monuments ; and 
where the contents are found to be greater, he sUll shall hold to the same 
monuments. The jury therefore mistook the law ; and the cauad must be 
sent to another jury tv correct the mistake. 

New trial ordered, 

246. 

COUMONWEILTH V. THOMPSON^ 6 R. 134. 

If one asiamin|r the eharacter of a phyeician, through ignoraneo adminijtor medicine 
to liis patient with an honest intention and eipeetation of a cure, bat which causes 
the death of the patient, he is not guilty of felonious homicidot 

The chief justice charged the jury; and the substance of his direction, 
and of several observations, which fell from the court during the trial, are 
for greater convenience here thrown together. 

As the testimony of the witnesses was not contradicted, nor their credit 
impeached; that testimony might be considered as containing the necessary 
facts, on which the issue must be found. 

Tliat the deceased lost his life by the unskilful treatment of the prisoner, 
did not seem to admit of any reasonable doubt; but of this point the jury 
were to judge. Before the Monday evening preceding the death of Lovetf, 
he had by profuse sweats, and by often repoHted doses of the emetic powder 
been rc<luced very low. In this state, on that evening, other doses of this 
Indian tobacco were administered. VVhen the second portion did not ope- 
rate, probably because the tone of his stomach was destroyed, the repetition 
of them, that they might operate as a cathartio^ was followed by convulsion 
fits, loss of reason, and death. 

But whether this treatment, by which tlie deceafed lost his life, b or is 
not a felonious homicide, was the great question before the jury. 

To constitute the crime of murder, with which the prisoner is charged* 
the killing must have been with malice, either express or implied. There 
was no evidence to induce a belief that the prisoner^ by this treatnient, in- 
tended to kill or injure the deceased; and the ground of express malice must 
fail. It has been said, that implied malice may be inferred from the rash 
and presumptuous conduct of the prisiiner, in administering such violent 
medicines. Before implied malice can be inferred, the jury must be satisfied 
that the prisoner, by his treatment of his patient, was wili'ully regardless of 
his social duty, being determined on mischief* But tliere is no part of the 
evidence, which proves that the prisoner intended by his practice any harm to 
the deceased. On the contrary, it appears that his intention was to cure 
him. The jury would consider whether tlie charge of murder was, on these 
principles, satisfactorily supported. 

But though innocentTof the crime of murder, the prisoner may, on this 
indictment be convicted of manslaughter, if the evidence be sufficient. And 
the solicitor general strongly urged, that the prisoner was guilty of man- 
slaughter, because he rashly and presumptuously administered to the deceas- 
ed a deleterious medicine, which in his hands, by reason of his gross igno- 
rance, became a deadly poison. 

The prisoner's ignorance is in this case vel-y apparent. On the other 
ground consistent with his innocence, it is not easy to conceive, that on the 
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Mondaj evening bcforo the death, when the lecond doae of his very power- 
All emetic had failed to operate, through tho extreme weakness of the de« 
ceased, he could expect a repetition of these fatal poisons would prove a cft- 
tbartie, and relieve the patient; or that ho could' mistake convulsion fitf| 
symptomatic of approaching death, for an. hypochondriac affection. 

But on considerini; this point, the court were all of opinion, notwithitand- 
ing this ignorance, that if the pn:Kiner acted with an honest intention and 
expectation of curing the deceased by thiJi trcatmeiif, although death, unex* 
pected by Jiim, was the consequence, he was not guilty of niansiaughter. 

I'o constitute manslaughter, the killing must have been a consequence of 
some unlawful act* Now there is no law which prohibits any man from pre- 
teribing for a sick person with his consent, if he honestly intends to cure him 
by his prescription. And it is not felony, if through his ignorance of the 
quality of the medicine prescribed, or of tho nature of the disease, or of 
both, the patient contrar>' to his ezpecjation should die. The death of a nMin« 
killed by voluntarily following a medical prescription, cannot be adjudged 
felony in the party prcfcribing, unless he, lio\Vever ignorant of medical sci- 
ence in general, had so much knowledge, or probable information of the frn* 
tal tendency of the prescription, that it may be reasonably presumed by'lbft 
jury, to be the effect of obstinate wilful rashness at the leaat| and not of an 
honest Intention and expectation to cure. 

In the present case there is no evidence that the prisoner, ehher from hie 
own experience, or from the information of others, had "any knowledge of 
the fatal effects of tlie Indiioin tobacco, when injudicioiialy administered; but 
tho only testimony produced to this point, proved that the patient found n 
cure from the medicine. 

The law thus stated, was conformable, not only to the general priiieiplet 
llr-bich goremed in charges of feloneona homicide, but lilso tq the opinfoii ef 
the learned and excellent lord chief justice Hale. He expressly states, (I 
H» H. P. e. 4Sd,) that if a physician, whether licenced or not, gives a pe)r- 
son a portion, without any intent of doing him any bodily hurt, but with in* 
tent to cure, or to prevent a disease, and contrary to the expectation of the 
physician, it kills him, he is not guilty of murder or manslauojiter. 

If in this case it had appeared in evidence, as was stated by the solicitor 
general, that the prisoner had previously, by administering this Indian tobac- 
co, experienced its injuiious c«ffectfi,in the death or bodily hurt of his patients, 
and that he aflerwardd administered it in the same form to the deceased, and 
he %vas killed bv it, the court would have left it to the serious con»tderatioa 
of the jury, whether they would presume that tho priscmer administered it 
from an honest intention to cure, or from obstinate rashness, and fool-hardy 
presumption, although he might not have intended any bodily harm to his 
patient. If the jury should have been- of this latter opinion, it would have 
been reasonable to convict the prisoner of manslaughter at least. For h 
would not have been lawful for him again to administer a medicine, of which 
he had such fatal experience. - 

It is to be exceedingly lamented, that people are so easHy persuaded to 
put conBdence in these itinerant quacks, and to trust their lives 'to strangers 
without knowledge or experience. If this astonishing infatuation should 
continue and men are found to yield to the impudent pretentions of ignorant 
empiricism, there seems to be no adequate remedy by a criminal prosecu- 
tion, without the interferenco of the legislature ; if tho quack, however 
weak and presumptuous, should prescribe, with honest intentions and ex* 
pectations of relieving his patients. 
I'he prisoner was acquitted. 
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247, 

ManEELY F. M'GrBB, M'CoNTILLE, SmITH AND CaSSADT, 6l&. 14^1. 

Parsons, C. J. At comition law, a promidsdry note given by a debtor 
to pay to his creditor a subsisting debt, is no discbarge of the debt ) but the 
creditor may either liave his remedy on the note, or may recover the debti 
But in tliis state, this rule is confined to notes not negotiable. And it has 
lon^ been settlcMl, that when a debtor shall give to his creditor his negotia* 
ble note for a debt due on simple contract, the legal presumption is, that 
the note was received in payment ; ride 5 Mass. Rep., Thatcher et aL v* 
Dinsmore. And this presumption arises from the consideration, that the 
creditor may indorse the note \ and if he could compel payment of the ori- 
ginal debt, the debtor might afterwards be obliged to pay the note to the en- 
dorsee, and thus be twice charged, without any remedy at law. And there 
is no inconvenience to the creditor ; for if he hold the note, he may sue the 
debtor upon it and recover his debt. 

But this presumption, like all others, may be controled by the agreement 
of the parties. And in this case, if it appears that M'ConvilIe*s note was 
not understood by the parties as received in payment, or if this be not within 
the reason of the exception to the general rule, the verdict ought to dtand* 
Now the note did not oblige any but the maker. He Was authorised by the 
defendants to pay for them, bat not to bind them by his promissory note« 
M'Conville and tlie platntlfT made a further settlement, in which the labof 
vfor whieh the note Was given was made an item, and considered by the pai^ 
tics as still unpaid for. And all the defendants afterwards considered them- 
selves as holden to pay for this labor. 

It is said that at this time tliey had no knowledge of M'Conville's note. 
But if they had, they were not obliged to pay it* or to pay M'Conville the 
amount of it, for he being one of the defendants^ was present and made no 
tslriim for his ilote, or as having paid any thing on their account to the plain- 
tiff ; and by his cei-tificate he admitted that the labor was not paid for. 

From these facts it is manifest, that the reason of the presumption, that 
the note was taken as absolute payment, does not exist; because in no event 
were the defendants obliged to pay twice the amount of the plaintiff's 'de« 
niand. And M'Conville, who made the note, confesses this action by bis 
default. The presumption that his note was a payment, is also controled 
by his certificate, that the labor for which his note was given remained un- 
* J)aid for. 

Let judgment be entered bn the verdict 

2484 

ANONTMOUi^ 

SVhcrc after the crime of ilduUery bominitted by tbe wife, thie husband knowing it« 
the latter afterwards cohabits with her, he shall be held to hare remitted the crime, 
and shall not afterwards obtain- a divorce for that cAUse. 

This was a libel for a diTorce a vinculo^ brought bj the husband agaiast the wife, for 

hor adultery. , 

The Chief Justice pronounced the decree in the dis^^ and having stated 
the evidence, and the opinion of the court resulting therefroioa, that the crime 
(Charged in the libel was sufficiently ph>ved, he proceeded"^ 

But if this cf'ime id the wifej ftgainet bet husban^i, hai i)een remitted by 
liim, he shall not afterwards, for ibis eause, obtain a dissolution of the mar- 

3» 



riage* For an offence, forgiven by tNe injured party, cannot afterwarcb jhr 
the foundation of a prosecution for his own benefit. And when the wiftr 
has oornmitted adultery, and the husband has iuiowledge of her guilt, if af- 
terwasds ha will cohabit with her as his wife, he exhibits conclusive evidence' 
^-hta forgrreness. 

t*his principle is cfearllf stated by Dr. Burn, in his ecclesiastical^ law; Tit.- 
itfaFriage, seer, tl. Divorce. In this language, " If t lie party accused sliall^ 
^pcovie i]^t the accuser, before the commencement* of this suit, had probaUe 
MoowFedge of the crime committed, and yet afterwards had carnal inter- 
course- wkfo* the accused, in sucb case the accuser shall not obtain a sentence- 
ef dirprce ; for the crime will be supposed to have been remitted.'* AndP 
W ^plain what is to be understood by probable knowledge, he adds, ^ ir 
the husband, suspecting his wifer shall charge her with tlie ofiencc, and she 
jfoniflBses it ; or if he shall have caught her in the act of adultery ; or if the 
witnesseer whon^ he shall afterwards produce, sh^tl signify to bim, before 
the commencement of the suit, that tliey can testify of the ofieoce fronn 
their own sight and knowledge." 

This last iilastration of the rule has been strongly urged by the respon-^ 
Rent's counsel in this case, (from some particular parts of the testimony, 
which his honor here recapitulated.) But tlie true import of this rule, m 
my opinion is, that the cohalutation'of the husband, after the commission of 
ike Qpjence,jind after lie believes, on probable evidenccrtlie guilt of his wife^ 
kheoodusBhre evidence of the remission. Por he cannot be considered a» 
basing impliedly forgiven a crime,« which he does not beli6\*e to have been 
comoiittecL Aad without that bdipf he cannot have knowledge of the 
criioe; .for he may have received the information^ without giving it credit.. 
But when he believes on reasonabfe grounds, the guih of bis wife, if he will 
c^ttnue to cohabit with. her, he shall never afterwards obtain for this cause 
41 fiiyprce. 

^he ceunsel f6r the libellant made a question^ whether this rule was not 
ipQi^fined to cases, whore the adultery of the wife was a cause only of separa- 
tion fi*pm bed and board ; or whether it also remains in force here, where 
^hat crime is a cause for dissolving the marriage. 

For my. part, I am satisfied that it is a rule of law in force, to bind the 
husband in^all. eases, where he seeks a remedy against the wife, founded on 
an oiflence, which he has remitted. 

It is an ancient rule ©rthe ecclesiastical law. on the subject of divorces^ 
VLJoA existed when, by that law, adultery was a cause of divorce a vinculo; 
for according to Dr. Burn a divorce for adultery was anciently a ri«cw/<>» 
and agreeable to the^ opinion of tlie church in the beginning of queen Eliz- 
abeth's reign. But in the 44lh year of that reign, in the case of Rye v. 
Fuliambc in the star chamber, (Moor, Go^,) this opinion was changed; 
and archbishop Whitgift (in Burn and Snlkeld, vol. 3, p. 138, he is called 
Bancroft, but kis Whitgift in ihe original report in Moor,) and his divines 
held, that adultery was a cause of dirorce a mtinsa ct thoroonly. 

It is not easy to a^ign a good rpason for this change of opinion. Per* 
btpjEi^ it.ain;»sc.from an af>prebension, that the crime of adultery would be- 
come frequent, if when committed" by either pnrty, it was admitted to be a 
enfficrentcaimeiibr the dissolution of the marriage. Independent however 
of any positive authority, the rule ought ta be received because it is found- 
ed on sound reason and natural equity. And it would be injustice to the 
'H^ife, and immoral in the husband^to claim aad enjoy, as his particulq^r mar- 
"Ital i^i^hts, the society of his wife, after a knowledge of her offence, and af- 
terwards to cast her off for that same offence. 

If therefore a htisband, believing his wifeV guilt, will aflerwards cohabit 



4nIiH ItoFy-whether influenced by his compassion or his aflTecUoniS) or indiK^d 
%y her tears, her peaitonce or her fascinations, he cannot after urtccto i^vfil 
btmself of that o^encc to obtain a dissolution of the nutrriage* And ho is 
bound by his remission, ai though he after repent of his indjulg^oet ftom.hi$ 
subsequent reflections, or from the peri^uasion of his lj»efid9« QV. faun dli 
^fluence of what he may call the pijblic opinion. 
JL divorce u wtculo decreed. 

249. 

'Hits bt al. bx^as. v. Jackson bt al. 6 R. 1^. 

1Par80N8« C. J. Henry Jackson made his last will on the 13th of Januf^ 
«j, ISOd, in which he makes the following dispositions of his estate, 

Pirst After all his just debts and funeral charges are paid) he gives to 
-such of his nepheWs and nieces «s may survive him, fifly dollars each. AisQ 
iie gives to bis sister Susanna Gray in fee, certain specific real estate, oh 
'Condition that she does not demand against his estate her portion of her fa* 
•iher*s estate remaining in his hands ; and his executors are to hold the real 
•estatei thus devised her, upon th&same tnists as he held her said portion. 

Also, he gives to Mrs. Hepzibah C. 'Swan in fee, all the remaining 'p%|l 
<of his estate, real and personal, of which he might -die-«eTxed, orivfaieli 
iOiight afterwards descend to him, by gid, grant, aslieir at law, or otherWis^ 
to be held in trust by his executors, for her sole use «nd disposal. 

And he appoints J^udah Hays and El isha Vigour ncy his executors. 

Mrs. Swan, the rcsiduarj legatee, and also the heirs at law are before ni« 

The testator was seized of other real estate, than that specifically devised 
^o Mrs. Gray, when he -made his will; and he afterwards acquired other 
real estate, tvhich on his death^ without a republication of his will, descend^ 
«d to his heirs. 

It appears that the personal estate \e(i by the deceased, is insuffieient to 
pay all his debts. The heirs contend that the lands, which would piass by 
fthe residuary devise to Mrs. ^wan, shall first be applied to the piayrtient of 
the debts, before the descended lands can be called for. On the other sld^t 
rMrs.Swan and tite executors, who are her trustees^ insist that the descended 
lands are first to be appropriated to the payment of the debts. 

Whether we are authorised, on this petition, to marshal the assets ; and 
if we are, in what manner they nre to be marshalled, are the questions hii* 
fore tlie court 

The case may at first be considered as at Common law, and aceordinff 4o 
:the equitable rules established lor marshalling assets, where theire is a ivilJ. 

At common law the lands of a testator are not assets rn the hands of th^ 
heirs, for the payment of any but specialty debts, where the heir is expTeslH 
Ijr bound by the contract. And his lands arc not bound for the payment of 
any of his debts in the hands of a devisee, unless charged by the testator, 
either generally or specially, in his will. To prevent the injustice of thiel 
testator in devising his lands without charging them with the payment of his 
debts, the statute of 3 & 4 \V. & M. c. I-t, was passed, by which the land^ 
in the hands of a devisee are made assets for the payment of debts due on 
specialties. Since that statute all the lands of the testfttor, whether they 
descend or are devised, are charged by law with the payment of credjtoni 
by specialty; whomay also resoit to the personal estate. But creditors by 
simple contract can avail themselves only of the personal estate, and oi 
such of the lands as are charged in the will -with the payment 6f debts, 
unless when they take the place of creditors by specialty, who have been 
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pftid out of the perfonal estate. These rights of the creditor! remain im- 
eohtroled by any provisions which the testator can make. 
. But as between legatees ami devisees who claim under the will, and the 
heirs who can take only what the testator has not given awoy, he may regu- 
late the funds, out of which his debts shall be paid ; by which regulations 
tbey will be bound. 

And the general rule in equity for marshalling assets is thus settled:—* 
1. The personal estate excepting specific bequests, or such of it as is ex- 
empted from the payment of debts. — 2. The real estate which is appropri- 
ated in the will as a fund for the payment. — 3. The descended estate, wheth- 
er the testator was seized of it when the will was made, or it was after- 
wards acquired. — 4. The rents and profits of it, received by the heir after 
the testator*? death. — and 5. The lands specifically devised, although they 
may be generally charged with the payment of the debts, but not specially 
appropriated for that purpose. And this rule is executed by a decree in 
chancery, according to the rights of the parties respectively interested ; 2 
Brown's case in chancery, 257, Donne v. Lewis; ibid. 259, Davis v. Topp« 

The laws of this commonwealth, applicable to this subject may next be 
considered. And here all \he personal estate of the testator, and all the 
real estate of which he died seized, whether devised or not, are assets for 
the payment of all his debts, whether due by simple contract or by specialty; 
(Stat. 1783, c. 32, sec. 1, and 7.) Also by the statute of 178!^, c. 24, see« 
IQ, all estate real or personal, undevised in any will» shall be distributed as if 
it were intestate, and the executor shall administer upon it as such. 

A question has been made, whether the crxecutor must take out adminis- 
tration on such undevised estate, or whether he shall administer it ex /yficio 
ts executor. The usage has been to administer it without a letter of ad- 
ministration; and we are satisfied that this usage is correct. There can bo 
no benefit to any person, from having two accounts opened by the executor 
in the probate oflice ; and the natural construction of this section supports 
the usage. For the executor, by the probate of the will, has the administra- 
tion of the testate estate, according to the will, and on undevised estate he 
is also directed to administer agreeably to the provisions respecting intestate 
estate. 

According to the strict rules of law, there can be no undevised personal 
estate in a will, where an executor is appointed; for he has all the personai 
estate, whether acquired before or after the will in trust, — first to pay the 
debts and then the legacies; and if any remained, it was his own, unless the 
testator by his provision for the executor, had excluded him from it^in which 
case he was trustee of the remainder for the next of kin. 

As questions frequently arose, whether the executor was excluded from 
the residue or not, the section of the statute above cited removed all doubt; 
and the executor is now in all cases trustee of the undisposed residue for the 
next of kin. 

As to the distribution of undevised .lands, this section is merely affirma- 
tive of the common law, which gives to the heir all undevised estate. But 
by the obligation imposed on the executor to administer it as intestate es- 
tate, it becomes assets in his hands for the payment of the testator^s debts: 
and it may be sold by the executor, on license for that purpose, or a credit- 
or may take it in execution. 

There is another provision applicable to this subject, in the 18lh section 
of this statute; where it is enacted, that whenever a testator in h^s will, shall 
give any chattels, cr real estate, to any person or persons, an^ the same shall 
be applied to satisfy the debts of the testator^ all the other legatees, devisees 
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or hein, shall refund their proportionable part of such loss, and contribution 
may be compelled by suit. 

Froth this view of our statute provisions, it is manifest that a testator can* 
not» by any dispositions in his will, affect .the rights of creditors, who rnay, 
if their debts are. not discharged, enforce satisfaction by tiie levy of their 
executions on any estate, which was the testator's at his decease; the 
whole of it being assets intlic hands of the executor*. But it is also mani- 
ifest, that the testator may bind« by his dispositions, Iiis legatees, devisees, 
and heirs. ' 

Hence results the right and duty of the court, in the due exorcise of itt 
j urisdiction, so to marshail the assets, that as little interruption be given 
to the interests of the claimants under the will, and of the heirs, as may con« 
sist with the more perfect right of creditors. This can be done only by a 
designation in the license of the estato, which the executor may sell for tho 
payment of debts. And when the testator, or the law, has appropriated an 
adequate fund for the payment of the debts, it would be unreasonable for the 
court to |)ermit that futid to lie by, and to license an executor to sell a spcci« 
fie devise, and thus drive the specific devisee to his action at law, for relief 
out of the appropriate fund.' 

In what manner the assets are in thia case to be marshalled, is the next 
question. And in our opinion, the rule established in equity, in cases where 
all the debts arc due by specialty, is applicable in this case, except at it re* 
kites to the rents and profits of the descended estate, received after the tes* 
tator^s death, whioh we cannot come at. For in those cases, the whole es* 
tale personal and real, as well the devised as the descended lands, are assets 
for the payment of ail the debts. So here the whole estate of Jackson, the 
testator, including the descended real estate, is assets for the payment* of all 
his debts in the hands of his. executors. And in both cases the charge on the 
estate is by operation of la^y. 

In this will there is no specific bequest of any chattel, and no* exemption 
of any part of the personal estate, from the payment of debts. Therefore, 
the whole of the personal estate, after the payment . of the expenses of the 
last sickness, funeral charges, and of the debts due to the government, (if 
any,) is first to be applied to discharge the debts. It is also very clear, that 
the devise of- lands to Susanna Gray is a specific devise, not liable, by the 
terms of it, to any deduction. The descended estato must then be applied 
to the payment of the debts^ before tho specific devise can be resorted to» 
And the same rule must apply to the lands, which Mrs. Swan can claim as re* 
siduary legatee, if the devise of those lands can be considered as specific with* 
in the intention of the rule. 

Jackson first provides, that his debts and funeral charges be paid : He 
next bequeaths legacies to his nephews and ncices^ and makes a specific de* 
vise to his sister Susauna Gray. Then he gives to Mrs. Swan in fee, all the 
remaining part of liis estate real and personal. The just construction of 
which is, ^' when my debts, and funeral charges, and the legacies arc paid« 
and the specific devise to ray sister is deducted, then what remains, whether 
real or personal, 1 devise in fee to Mrs. Swan.'' If nothing should remain^ 
then nothing is devised to her. 

We cannot, therefore, consider this devise of the remainder as specific* 
It is rather creating a fund for the payment of the debts and legacies 
with a devise of what rcnotains, if any, to the residuary devisee. If after the 
personal estate was oxhay|iied by the debts, the unsntisfied creditors should 
levy their executions on all the devised la mis, excepting tho«;e specifically 
devised to Mrs. Gray, Mira. Swan couhl not compel contribution by Mrs* 
Gray and the heirs, under the statute; because a geneiml residuary legat 
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cannot Iiav6 contnbationt if nothing remains. For in that case, notfttii^ la 
given to iiim, but on a contingency that some estate may remain; and if no 
estate shall remain« then nothing devised to him is taken from him* to satis- 
fy a creditor of the testator, 'i'he debts and legacies^ being fiirst to be paidt 
are to be considered as a deduction from the property contemplated to be 
given; and if afier the^dedtiction, there is no remainder, the contemplated 
bounty has wholly failed, there being in fact no object^ on which it could ope* 

Thus, when the testator, ader mortgaging lands, devised them, with m 
clause, that the devisee pay off the mortgage, he can resort to no other )iart 
of the estate for relief; but the money secinred isconsidered as a deduction 
from the property devised; S Brown's ch. ea. 25T. But the case of King v^ 
King, et al. S P. Will. 358; ib. 96, Harris v. Ingledew, is in point. There 
the testator being seized of freehold lands, and of a copyhold, which last he 
had mortgaged, devised and copyhold to his nephew; and after all his debts 
mmre paid^ he devised the rest of his estate real and personal to his son, wiio 
was his heir. And it was holden that the import of this devise was, that un* 
til all the debts wore paid, notlung was devised to the son ; or that when the 
debts should be paid, then and then only, he should bo entitled to the residue^ 
We cannot, therefore, consider this residuary devise to Mrs. Swan asepeti* 
fie, within the rule of marshalling assets, so tliat the descended lands shafi 
first be sold. 

It has been argued by the counsel 'for the petitiooers, admitting the role 
to be generally correct, yet that in this case, it oeghtnot to apply, because i« 
the residuary devise, tlie testator gives, not only all his real and personal 
estate, of wfaidi he was then seized and possessed; but all of which he might 
afterwards die seized ; and therefore, that he contemplated after acquired 
estate; which although it could not pass by his will, yet was evidently intend'- 
ed to pass; and that this intent ought to be so far executed, as to cause it to 
cause it be sold for tlie payment of debts, heiote the residuary devise sliould 
be applied for that purpose. 

This argument, however ingenious, is not solid. For the testator cannot, 
iri his will, charge With the payment of h\a debts after purchased lands, any 
more than lie can devise them. And if in this ease he intended it, the in- 
tent was void. And tin intent against law, cannot c^ct this mile cw princi- 
ple of law. Otherwise the rights of the heirs would be implicated 4»y a tes- 
tamentary disposition, made before the lands were acquired by the testator. 
If this case should be allowed as an exception, it would involve most residu* 
^ry devises; for it is common for the scrivener to include expressly all the 
residue of the estate, of which the testator may die seized or possessed. We 
ihir4£ , therefore, tliat tlie rule should be applied in this case, without admit- 
tinc: the exception. 

The order of the court was entered as follows. 

'Ordered that the said executors be, and they hereby are empowered and 
licenced to raise the sum of by sale at public auction of the houses, 

lands, or tenements, of tvhich the said Henry Jackson died seized in fee, 
being devised by him, by his last will and testament; excepting such part 
thereof as is therein devised in trust for his sister Susanna Gray, and such 
as may have been held by said Jackson to the use of, or in trust for any olh 
er person or persons; the said sum when raised, to be applied to the payment 
of the debts, aforesaid, with the incidental charges of sale; and if the said 
sum cannot be raised by such sale, it is further ordered, that the said execu- 
tors may raise by sale at public auction of so much of the real estate of 
which the said Jackson died seized, and not having devised the same in and 
by his last will and testament, such further sum of money, as with the money 
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fftiaed by the sale first abovt ordered, Will mmovnl in the whole to the said 
sum of to be applied as aforesaid, giving bond, &c. 



26a 

Grimsbaw ?. Bender, and Dana, Partners under the firm of Bender & 

Dana, 6 R. 157. 

Parsons, C. J. The action is assumpsit by tbe plaintiflf, as fiofder of' ti 
bill o( exchange, drawn by himself, in Manchester, in England, on the de- 
fendants, in sterling money, and made payable to his own order in six months 
figainst the defendants as acceptors, who on he date of the bill accept^ed to 
pay it in London. A verdict was found for f he plaintiff on the trials sub' 
ject to the opinion of the court upon the case reserved. 

On examining the case, there appears to be but one point litigated by the 
:parties, they differing only as to the rule, by which the damages should be 
assessed* 

The defendants insist that the bill is not to be considered as a foreign bill 
of exchange, but as a mere promise made in England to pay money there 
in six months; and according to them, the rule for assessing damages is,, to 
reduce tlie sterling money to tlie curi^ncy of the United States, reckoning 
the exchange at par, and to add English interest from the time the bill was 
ilishonored, to the time of the verdict. 

On the other iside (he plaintiff has argued, that this contract declared ony 
is to be considered as a foreign bill, of exchange; and that in assessing the 
damages be is entitled to have the sterling money and the charges of prO^ 
te^ reduced to our currency, reckoning the exchange at par with American 
interest, from tlie time the bill was dishonered to the thne of the verdict ; 
also ten per cent, on the face of the bill, according to the ancient usage itk 
this stale, and further the value of re-exchange, which when the bill was re;* 
fused payment, was five and a quarter per cent, but at the time of the ver* 
diet was ten per cent. 

The first question is, whether the instrument declared on, is, or is not, id 
be considered as a foreign bill of exchange?— that the instrument is a bill of 
exchange, is not disputed ; but the defendants contend that it is an inland 
bill, because it was drawn in England, and accepted to be there paid. It 
appears that the bill was drawn on a Boston house, one of which was then 
at Manchester in Ungland, but that his domicil was in Boston; and that the 
acceptance by him in the name of the firm, was made at Manchester, by 
which the firm nnder4ook to pay the bill in London in six months. From 
thisstatement»it is manifest, that the remedy contemplated by the parties, 
in the event of the bill being dishonored, must by sought in this stale, wheos 
the accceptors lived. From this view of the case, the instrument must be 
considered as a foreign bill, having the same effect as if the payee had sent 
it to Boston, and it had been accepted payable in London by the house here^ 
in which case the money must be remitted to London to meet the bill, re- 
turned to the drawer aAer acceptance. 

The next question concerns the rule, by which ditmages are assessed in 
actions upon foreign biUs of exchange, sued here against the drawer. Ac- 
cording to the law merchant, uncontrolled by any local usage, 4be holder is 
entitled to recover the fuce of the bill, and the charges of the protest, with 
interest from the time when the bill ot^bl to have been paid, and also tkm 
price of re-excli^nge, so thai he may purchase another good bill for the re* 
miltaiice of the money, and be indemnified for the damage arising from ihm 
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delay of p&yment, But he cannot claim thb ten per cent, of the bill, which 
it is here the usage to pay. 

But the rule of damages, established by the law-merchant, is in our opin- 
ion, absolutely controled by the immemorial usage in this state. Here the 
^oaage is to allow the holder of the biH the money for which it was drawn, 
reduced to our currency nt par, and also the charges of protest, with Amer- 
ican interest on those sunYS from the time when the biN should hare been 
paid; and the futlier sum of one tenth of the -money for which the bill was 
dra^vm, ^th interest upon it from the time payment of the dishonore<l bill 
Ivas demanded of the drawer. But nothing has been alloAved for re<«xchange 
tvbetlier it is below or at par. This usage is so aneieirt, that we cannot 
Irace its origin ; and it forms a part of the law-merchant of the common* 
wealth. Courts of law have always recognised it, and juries have been in« 
fltructed to govern themselves by it in finding their verdicts. 

Tnis usage afso governs in actions against the endorsers Of foreign bill^^ 
and by a reasonable analogy must in this case be conformed to, although in 
form the defendants appear to be acceptors. For in fact the intention of the 
parties was, that the acceptors, as the original debtors, should in this way 
be holden to remit the money, which they owed,' to London where it was to 
be paid. 

The origin of this usage was probably founded ht the convenience of 
avoiding all disputes about the price of re-exchangCf and to imiuce purehaa* 
ers to take their bills, by a liberal substitution of ten per cent^ instead of a 
claim for re-exchange. And in the course of exchange between this sute 
and England, that the usage is generally favorable to the holders of dishon- 
ored bills, and tends to discourage the drawing of bills by persons who have 
fio funds (o meet (hem« 

Conformably to this Usage, the plaintKF in this* case i^ emitled to the moo 
ney mentioned in (he bill, reduced to our currency at. par, which, toother 
With the expenses of protest, lie shall receive with Massachusetts interest, 
from the time the bill was payable to the present time ; and to these items^ 
let there be added one tenth of the bill, with the like interest on it, from the 
time payment of the bill was demanded of the defendants and refused, to this 
time. 

And let the verdict be reduced by substituting, in the place of the sun% 
there found, the amount of these several items, and on the verdict so ameud^ 
ed, let judgment be entered for the plaintiff. 

251. 

HussEY V. John Allen, and John Allen, tn. ^. R. 163. 

A merchant in » foreign port furnishes necessary supplies to a ycssel, which when shcr 
lefl home was owned by A. Si B. but before the suppHes were furnished, they had 
parted with all their interest in the vessel, although this fact was not known to the 
merchant. 

It WAS held in an action brought against A. & B. for those supplies, that they were not 
liable. 

The opinion of the court was delivered by 

Parsons, C. J. The action is sued by the plaintiff ngarnst the defendants, 
to recover of them compensatioTi for supplies furnished by him to Andrew 
Golman^ master of the defendants^ sloop Betsey Ann, when on a voyage. 
The plaintiff's right to recover must depend on the law, arisTing from the 
facts stated by arbitrators appointed by the parties^ and which are submitted 
to us. 



Fcom HHMBetmetB n gehertA question ames, Whether if Aece^tyr«upplie9 
are furnished to a vessel abroad on a voyage, after the owners of her, wheil 
she sailed, have legaHy and h<ma Jide sold all their interest in her; hut of 
which sale neither the master, nor the merchant fumislihig the supplies, have' 
any knowledge, the original owners are liable in law to the nremhant ibf 
such supplies. 

yAnd it is our opinion, that the original owners are not 1ta1>le t9 pay for 
aay.- supplies furnished lor the vessel, afler they have sold all their mtereaf 
in the vessel, although neither the master, nor the merchant famishiff^ the 
supplies, liave any knowledge of the sale. The obligation, imposed iMi owfr*^ 
«rs of vessels abroad, to pay for the necessary supplies fiimi^ied td'the mas- 
ter, is founded on the principle, that the master is for this piU^plMe their 
agent, and is authorised to bmd them in this case; 'because the'-adptirlies ar» 
for their use and benefit, and without which their vessel canncrt proceed on 
her destined voyage. But when the owners have alienated all their interest 
in the vessel, the master ceases to be their agent, and the supplies are not fur* 
tiished for their use. 

When, therefore, necessary supplies are to be furnished for a vessel on her' 
voyage, and from home, the ntetchatit may furnish them on the credit of the 
vessel, by taking an hypothication, or on die credit of the mastisr by his eon-' 
sent, or on the credit of all who are owners at the time the supplies Hre for- 
nished, because they have the use and benefit of them. But the original 
owners are exempted from all obligation to pay for such supplies, furnished 
after the sale, because they are no longer owners, nor interested in the ves* 
eel or voyage.. 

Plaintiff nonink. 



PeNNIMAN and another v. RvOGLBS and ANOTHBR, Alf0 JOTAU, TRtl» 

TRUSTEE, 6 R. 266. 

Aa auctioneer leHiflv goodn by orders from a sheriff*, and receiviog Uie. money for tiiMn 
is aecountable only to the sheriff, and cannot be held as tho trustee of thoiM who* 
«Bay baveoiaiuis on tho siieriff for Uw proceeds* 

Parsoics, O. J* is Jutau, upon the facts disclosed by him, trustee <^ the 
principal defendantstf is the question before us. 

The plaintifls have argued that he is, because the agreement between the 
ofEcer wiie attached, and the defendants, the debtors, isToid as to oreditorSy 
aad the lien arising from the attachment is discharged by the afale, and eoiH 
sequently that Jutau, being accountable to the defendants for the proeeedSi 
is their trustee. 

On the other side, it is admitted that the lien arising from the attachment 
is no longer in force; but it is insisted that when.goods are regularly attach- ' 
ed at the suit of 6o»a Jide creditors, and there is an. agreement by dl the 
parties in interest, that the officer shall sell the goods, and hold the proeeeds 
for the payment of the judgments to be recovered I7 those creditors, he k 
their trustee, and shall hold the prooeeds protected against any other croi» 
iters. 

As the facts concerning, any soch agreement are not within the knowled^ 
of the auctioneer, who may not knew the attaching erediters, oT whethdr 
their debts are bona fide or not, and who can disolose only the infbrmAtioH 
he may hwre received, without being i^e tORseei^Mn its eonectnesB, we tb ^ 
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9orconc«Te Ikat this point is properly before us; anil therefore wegire nm 
opinion on this queftiioa. 

But we are satisfied, on another ground, that Jutau cannot be adjudged 
the trustee of the defendants. It sufiiciently sppears that Jackson claimeii^ 
aspecisLproperty in the goods^ as liav^ng attached ihem by writ; that be ad« 
rertised thorn for sale; that Jutau was merely his a»cnt to put up thegood*' 
al auction^ and to feoeive the luoney for hini; and thni tbesis i»nQ piivity be* 
Hreen the^ auctioneer and the defendants. He muft llierefore account witft 
the officer ibc^ the proeeeds».and the officer is answerable to those who wamf 
Ins iojuiiedby his;conduct» or wh^ may have any right to the money. 

Theieeonvemences of a dUl«rent construction ate manifest. Theaue- 
t&Hieer being a' mere agent of the officer^ for tite sole pur|M>60 of selling the- 
goods and receiving and paying over to hiro the money, may have bo knowl- 
edge of the ris^bts ur interest of the officer or of any other fierson^ and cmn* 
i^t disclose the facts reaMy existing,, on which jlhe rights of alt persons claina* 
iQj to be Interested are founrted. It would therefore be unreasonable tha% 
the right of property should be decided on n very partial and inc<Mitplet^ 
disclosure ol' the ^cts, on M'hich such right vested. The plaintifis in lhi» 
case sbcttld have summoned the officer as a trustecifroni whom might beoW 
talned the (acts necessary to forma correct judgmeat» 

Truitee discharged^ 

25Z. 
TouNO, Plaihtifif in Error v. Adams, 6 R. 192^ 

tVhcn one in paymant of a promissory nolo nickde payable ■ in foreign bi]|g,paid tfiar 
anioont in anch biU«. and took up tho note, and it w as afterwards discovered that 
•ne of the bills paid was counterfeit, it wav held that the payee might recover tW 
amount of such counterfeit bill ia au action for money had and received ftg^inst the 
jajer. 

Sewall, J. Two principal qnesf Ions, suggested in the assignment of er- 
rors upon the bill of exceptions in this ca^e, have been fully and ingenious* 
Ij argued; whether the aciion, in iHe particular form of hr being (or money 
received to the use of the piaintiii^ is suppoi-ted by the evidence? and whelkn 
er that evidence proves a ease upon which tho plaintiff is entitled to recover? 

The merits of this cause are said to be with the defendant, because in the 
currency of bank bi!li», when they are ollered and accepte<l in payment^ with- 
out any wairanty of their genuineness by the payer, cr he is not proveably 
guilty of knowing them to be false, the receiver takes them at his own rifk^ 
aud has no remedy for any mistake; and in this case no evidence is given of 
a warranty by the defendant, or of any fraudulent intention on his part in 
passing the counterfeit bill. 

This doctrine, as applied to a case of counterfeit bills, is in our opinion 
eytreo^ly incorrect. Tlie responsibility of the bank, when the bills paid 
are true and genuine, is, wo believe, the ris^k of the receiver, in the case 
supposed; with one further exception perhaps, which mny be made respect- 
ing the real bills of a bank, when paid after a known failure; if ihe fact be 
known or reasonably apprehended by Ihe payer, and heconcealhis kncwledgo 
from the party accepting the payment, and that is made under circumstances 
when he may be supposed ignorant of the fact or. suspicions, and therefore 
not knowingly to incur any peculiar risk. And in allowing this immediato 
risk of the responsibility of banks, we go- further in fiivor of the curreney 
^C bank notes or bills, than the authorities carry us, according to the decis- 
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toot in «aiet tit private notes or bHIs, or eren bartker'a notes in Enghniii' 
when accepted in payment. And it is to be remembered that bank bitl0> 
mre, after ail, only private contracts^ having no public sanction, similar to that 
which gives operation (o the lawful money of the country.. It seems^how* 
ever necessary to go thus far, in conformity to the {usages, unfortunately 
prevailing respecting bank bith in their loose and unrestricted currency; 
dangerous as it is to the welfare of individuals, and of the community. Pri* 
vale notes, that is, of individuals or companies, whether incorporated-^ oot^ 
vbere, I may add, the currency of them is not regulated by some notorioas 
end peculiar usage, when accepted in payment or discharge of an existing 
contract, are taken at the risk of the payer; and if, a(^r due diligence to 
collect tbem, when found of none or of a doubtful value, they are returned 
aeaeonably to the payer witlKMit prejudice to liis right or remedy, tite former 
demand against him revives; or the receiver becomes entitled to sonic equiv* 
elent remedy for the deficiency of tlie intended payment discovered by ilia 
event. 

In the cases cited and Tdicd on for the plaintiff, of Stedman v. Gooch, oT 
Puckford V. Maxwell, of Owehscm v. Morse, and of Dimsdale W o/. v. 
Lanchester, the decisions were governe<1 by the general principles I have 
•tated, or principles of the same import, and they are explicitly recognized 
as settled law. In Puckford v. Maxwell, dectiled in the court of king's 
bench, lord Kenyon says, in delivering the opinion of the court, *^In cases 
of this kind, if the bill, which is given in payment, do not^tarn out to be pro- 
ductive, it is not that which it purports lo be, and whidi the party receiving 
it expects it to he; and therefore he may consider it as a uulHty, and act aa 
if no such bill had been given at a 11/^ 

In the ancient case of Vane and Studley, cited by lonl Coke, in reporting 
Wade's caset ss said to have been adjudged, the.questton arising iniire casef 
at bar seems not to have been considered. There payment by the lessee of 
his rent, aecejited by tho lessor in money, among which some counterfeit 
pieces were afterwards found, was determined to be a sufficient payment to 
prevent the re-enlry of ihe lessor, und<*r a condiiton of the lease, which ee* 
cured the payment of the rent at a certain day; for wlien tlie lessor bad ae» 
eepted the money, the reporter adds, it was at his f)erH, and after that allow- 
ance he shall not take exception to any part of it. But this must be under* 
stood according to the suhjrct-mntter, «ls a savriig of the lessee^s forfeitaret 
where both parties had understood the-condition to be performed; and it is 
not to be uuder^tood as a decision that the lessor had no remedy for the de« 
ficiency in the money paid 

The other case of Price v. Neal, cited in the argument for tlw de!bnda]ft« 
aeeins to be nearer to his purpose, in supporting the piinciple^ that the ri^ 
ef the genuineness of a note or bill received in payment, \i^ upon the recelv* 
er. The two bills, purporting to have been drawn by S:jtton upon Pi*ice, 
the plainttfi; were paid by him to the defendant Neil, to wht>m the bilk had 
been ind^irsed for a valuibic consideration ; one of them having be^n accept* 
ed by the drawee before it came to tho h?)nds of Neal. Afler some interval* 
of time, the bills were discovered to be forged, and before the action bought,' 
one Lee, charged with the forgery, had been convicted and executed. But 
Price failed in his action, and \vas adj'idged not .to be entitled to recover' 
back ihe money he had paid ; because the deftmdant, being innocent of any 
iratid, and having paid a full consideration for the bill?, might conscientiously 
retain the money he h:id received. Another, and in my opinion, a stronger 
ground for the decision, intended, nhhough not so prominently stated by the 
reporter, wa^ because the plaintiff 's acceptance and payment of these false 
bilbi, considering them as drawn upon himself, was his own peeulicr negli* 
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geaeei bj which the ton had been incurred ; and therefore it wet not^to be 
thrown back upon Uie innocent holder of the bills. 

But the case at bar difibrs essential ly, we apprehend, from the case of 
Price V. Neal« whicii was a question between the parties real or supposed, to 
the forged bill, the party, wlio allowed and paid it as a true bill, having been 
guilty of poaitive, if not gross negligence, in affording it the credit and cur« 
reney which it obtabied. Here the question is between these who have no 
concern, as parties nominal or real, in the forged bill, but who were parties ia 
another contract, whether Uiat contract has been discharged and paid in full, 
by the aid of the counterfeit bill. 

Public policy, as well as the principles of fair dealing, obviously require 
that a mistake of this kind, after the deception haa been ^letected and proved, 
should not be insisted on by the party, who has the undue advantage, eveft 
when gained without any intentions of fraud on his part* 

But in considering this payment, upon the original contract between the 
parties, deficient so far as the counterfeit bill was reckoned in it, and th# 
amount of that bill as remaining due, we come to the other objection, made 
for the defendant, to the form of the present action ; and the question to be 
decided is, whether an action for money bad and received to the use of the 
plaintiff can be maintained for the balance due upon a promissory note, made 
for 252 dollars, <* payable in foreign hills.'* For whatever may be the im<» 
port of the last words, the opinion of this court, in the case of Jones v. Fales^ 
cited at the bar, seems to l>e a determination, that a note of this tenor is not 
absolutely and at all events a cash note ; in which view only the doubt arose 
of the negotiability of the note given in evidence of that case. 

Respecting the objection, upon which the question now to be decided aris^ 
as, and which appeared, upon the first suggestion of it, to be attended with 
some difficulty, it may be observed, that a promissory note or bill oi ea^ 
change, unquestionably made for the payment of money, if restricted, by any 
contingency not an inevitable event-^ or to a particular fund, or to a mode of 
payment liable to any uncertainty in the amount or value to be paid, is not 
negotiable by the statute of Anne, or by the custom of merchants, (Chitty. 
84. 173. 174.— Cull. N. P. 272. 273.) 

The present question does not depend upon the quality of the note, ^wbeth* 
er negotiable or not, which was evidence of (he contract existing between the 
parties in the case at bar ; but whether the note was evidence of a contract 
respecting money. No^v such is the affinity, if I may use the expression, be« 
tween money and bank bills, by usages, of which we take a judicial notice 
in considering the operation of the terms *'* foreign bills," that the alterna- 
tive between them and dollars, given by llie tenor of the note in question, has 
very little effect to prevent its being estimated as equivalent to a contract for 
money. Besides, to give it the exclusive construction, contended for in the 
objection, the term *' dollars" seems to be overlooked, or confounded with 
foreign bemk bills, notwithstanding the plain difference there is in the ical 
import, whatever may be their nominal identity. The contract has its legal 
estimation by the term dollars^ and the permission to pay in foreign bills^ 
though a conventional mode of payment, of which the promisor may avail 
himself, if he can, when the note is demanded, or due; yet if he cannot, or 
will not, then it is recoverable as a contract for a ?um of money, payable 
according to the promise. 

^ after a breach, the contract in question was to have its effect as a pro* 
Wihe of a sum of money, the difficulty apprehended, and stated in this ob- 
jection to the form of the present action, is entirely removed. For there 
can be no doubt, that for a sum of money, which has become dup upon a 
promissory note or bill, an action against the promisor, for money received 
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to the ttae of the promisee in the bill, may be maintained. In (he case of 
Dimedale ei aL ▼. Lancester, the plaintiffs, endorsees of a promissory note, 
l!eeo?ered in this form of action against the promisor, the demand bein^ for 
A balance of his note, which became eventually due, in a case very stmilair 
to the present. The plaintiflfs held by endorsement the note of the defend^ 
tnt for 631. which was sent to her for payment; and a 101. note^ received in 
|Mir(, turned out to be forged; for the amount of which the action was brou^t 
Aod maintained. 

Upon the whole the balance remaining duCf from the mistake discovered 
in the intended payment, was a sum of money in the hands of the idefendanty 
due according to the not6, which had been given up as paid; and that bftlance 
18 recoverable in this form of action, after his refusal to rectify ttie mi9take» 
which on the discovery of it he was entitled to do, according to the tenor of 
the note, by paying a foreign bank bill; and thus far we might conform td 
the authority of the case cited from lord Coke; but having refused that, th^ 
balance of the note became due, and was recoverable in dollars or lawful 
money. Judgment affirmed. 

264. 
Gould v. Newman, 6 R. 23d. 

After an asaipiment of an ettate mortgaged by the mortgagee, the acti6n to foredoei 
the mortgage must be brought in the name of the mestgnee. 

This was a writ of entry, brought to foreclose a mortgage, given by the defendant to 
the plaintttr, porsaant the statute of 17B5, c. 22. e. 1. 

The defendant afler oyer, pleads in bar, that since tlie execution of the mortgage, iiid 
before any^ breacli of the condition thereof, the* plaintiff, by bis deed duly exeea- 
ted, acknowledged and recorded, assigned all his mterest,&c. in the demanded prem« 
ises, to one Thomas Pons, in feo simple, that the premises passed to the said Pons* 
by the said assignment, and the plaintiff had *not, at the time of commencing this 
action, nor at any time since the making of the said deed of assignment, any cause 
of action against the defendant, as ho in his writ and declaration has alleged and 
supposed. 

The plaintiff replies, that by the same deed of assignment, the said Pons was xuthori* 
sed with full power, in the name of the plaintiff, and for the sole use of the said 
Pons, to -enter into, sue for and recover the dertiandod premises, and to do all acts 
necessary to invest him with the right and possession of the premises, in as ample . 
a manner as the plaintiff could hiAiself do : *^ wherefore he prays judgment that he 
may recover possession of the demanded premises, to the sole use of the said PodS| 
for whose use and benefit this action is brought, and for his damages and costs.** 

To this replication the defeodaot put in a general demurrer, and the plaintiff joined ia 
demurrer. 

Parsons, C.J. [After stating the pleadings.] Under the general is- 
fuOy it is very clear, that this conveyance by the plaintiff could not be givea 
in evidence; for it is consistent with every allegation in tlie count, and in fact 
adniitsthe plaintiflf's seizin and the disseisin complained of. The question 
is* whether it may be well pleaded in bar. 

If a mortgage was a chose ifi action,. not assignable at law, but Only in 
equity, the bar would be bad, because tiie legal estate still remained in the 
mortgagee. So, when a man not^selzed ofl and executes a deed of conveyance, 
he may afterwards maintain a real action in his own r.anie, if nothing pas- 
sed by the deed of conveyance. But if a man should execute a convoyanea 
of any kind, by which the estate in fact and in law passed, or his right was 
extinguished, he could not after maintain an action in his own name to re* 
cover seizin, if his conveyance be pleaded in bar. This distinction is to be 
lound in the year books. For if the demandant has no interest in the tene* 
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tnents demanddd, he has no cause to question the title of the tenant. But 
the tenant cannot avail himself of the conveyance of tlie deinamlant^ made 
sAer a dietseitin committed, under the general issue; because the evidence of 
the alienation or extinguishmeuty does not contradict any allegatiutt in the 
count. And after the disseisin complained of, the disseisee may have releaat 
ed to the disseisor, who may not be the tenant; in which case he would have 
no interest or claim remaining. 

N(J\v adcr a mortgage, if the mortgagor remains in possessiont it is ool 
a disseisin of the mortgagee, who may convey the lands mortgaged to a 
third person, who shall thereupon be seized of the legal estate in the lands, 
subject to the condition in the mortgage. The conveyance is not thereforCf 
an assignment of a chose in action, but an alienation of the legal estate; so 
that the mortgngee has no longer any right or interest in, or claims to the 
land mortgaged. And having no legal claim to the lands, he can main- 
jtain.no action to recover seizin of them, but his alienation may be pleaded 
in bar. 

The making of the assignee of the mortgage an attorney, to sue it for 
his own use in the name of the assignor, was founded in the mistake of the 
scrivener, in supposinsr the legal estate not to have passed by the assignment, 
but only an equitable interest. 

The action in this form cannot be maintained ; but Pons may foreclose 
tlie mortgage by a suit in his own name. Indeed if the legal estate in lands 
mortjjagcd did not pass by the assignment, great inconvenience would fol- 
ios. For the assignee must then nsettte name of the assignor, if living, or 
if dead, of his executor or adrninistratcr, and might be embarrassed in ob* 
laining a legnl title, after a judgment and execution in the name of the-as- 
aignor., or of his executor or administrator. 

In this caf^e it is said, that the bond, to secure the payment of which this 
mortgage was given, was also assigned; but being a chose in action, ju^g« 
tnenthas been recovered on it in the nr\n\e of the assignor, which is not sat- 
isfied. Notwithstandintj these proceedings, Pons will be entitb.'d on his ac- 
tion to foreclose the mortgage, to have the conditional judgment entered in 
his own name, unless the judgment on the bond shall have been before sai- 
ifrfied. 

The replication must be adjudged bad, and the plaintifi* can take no;bif)g 
.by his writ. 

255. 
Fierce v, Jackson> G R. 242. 

An attachment of Iho goods 6f a partnership, by a creditor of one of the partners, ta 
not valid ajjain}>t an afler atlacliinent of tlic samo goods by a partnership credilur. 

This was au action of the case a^aingi i'^e dofondanl, a deput}* aherilT of this county, 
for a fuI.«o return of a wilt of execution. It was submitted to the Court upon an 
agreed statement of facip, which were recited by the chief justice in delivering iho 
opinion of liie court. An argument wus had ut tiie adjourntrd session in July ta«t, by 
Channin^^, (};>r the plaintiff, and Sullivan for tiic defendant, after which tho action waa 
co.'itinucd for advisement to tiiis term. 

Parsons, C J. It is stated in the case agreed by the parties, that Cbas. 
F. Ken tor, and Gerard Van ll-irten,'ueie }>artners in trade, doinff business 
under the firm of K^jntorand Von H.irten ; that the partnership being in- 
solvent, the partnership cflects were duly altuchnd by the defendant^ r»t tho 
suit of a creditor of the partnership, on the 28lh day of March, IS06; thai 
afterwards on the same day,' in the foic noon, the dofendiint again attached 



the^me effects at the suit of Messrs. Sheek and Foss, creditors of Von 
Harten only; that nAerwards on the same day, the defendant again attached 
the effects at tlie suit of the plaintiff, brought against the partnership fok'a 
partnership debt; that judgments were recovered in these suiis, and dxccu- 
ti(»ns issued within thirty days thereafter; that by the execution issued on be* 
half of the flr^t attaching creditor, the effects were seized ai-d regulaify 
SM<I; and out of the proceec's that execution was sniiFfied; that a balance re- 
mained in dcfendantyS hand?, claimed both by Shrrk and Foss, and afsfi by 
the plaintiff, but not sufficient to satisfy either of their executions; and that 
the defendant applied it to (he cxecTition sued out by Si^ek and Foss, re** 
turning the plaintifi''s execution in no part Satisfied. And whether the de- 
fendnnt did right, or whether he ought to have applied the balance towards 
the plaintiff's execution, is the first <juestion. 

At common law, a partnership stock belongs to the partnership, and one 
partner has no interest in it, but his share of what is remaining after all tha 
parlnwr^hip ilebts are paid, he also accounting for what* he may owe to 
the firm. Consequently all the debts due from the joint fund must first her 
discharged, before any partner can appropriate any part of it to his own use, 
or pay any of his private debts; and a creditor to one of the partt:ers can- 
not claim any interest, but what belongs to his debtor, whether his claim be 
founded on any contract made with his debtor, or on a seizing of the goods on 
execution. There arc several cases, by wiiich these principle, so reasona- 
ble and equitable, are recognised and confirmed; 1 Doug. 650, Eddis v. Da- 
rklson — 4 Ves. Jr. 296, Field v. Clark in the exchequer. 
• But it is said, that ourstatutes authorising attachments to be made on orig- 
inal writs, to secure such judgments as may on sucli suits be recovered, havo 
in this respect altered the common law. Whatever goods are attached must 
be seized on execution witiiin tliirty days after judginent, or the lien arising 
from the attachment is gone. It seems, therefore, very clear, tliat chattels,^ 
which cannot lawfully be seized on execution, cannot lawfully be attached;: 
and as the right to seize chattels on execution remains as at common law^ 
so rnuf»t the right to attach by original writ depend on the common law; and 
titereforc, the right of attachment, given to creditors, can have no infiuence 
on this question. 

When these principles are applied to the facts stated, the result is^ that thd 
officer has misapplied the balance in his hands, if the plaintiflT be a creditor 
of the partnership. For it is agieed, that the partnership was insolvent, 
and that no interest therein remained to either of the partners, afier the 
debts of the company 'Were paid. But the debt of Sheek and Foss was due, 
not from.tlie firm, but from Von llai'ten, one of the partners. And the 
pliintiOr^s demand was a claim upon the partnership. 

The df^fen^dant contends that there was no debt due from tlie company to 
the plaint ifi*, and that his judgment was obtained by fraud. On this point, 
the following facts arc agreed in the case, (if on the trial it was competent 
for the defendant to have given in evidence;) — th:it the plaintiff 'saclion was 
en a note made by the couipany to a tfiird persdn, but not payable until sev- 
eral days after the plaintiff's writ was sued out, and the atti chincnt by vir- 
tue of it was made; that the indorsement to him was a forgery by one of the 
company, and not made by the promisee ; and that after he had recovered 
judgment against the company, they released to him all errors. 

If u{>on these facts the judgment appears to be fraudulent against credit- * 
or?, any creditor, on whom it is a fraud, may give them in evidence; and if 
Sheek and Foss would be defraude<t by it, the defendant^ whom they have mr 
demmfied, may in our opinion give them in evidence. 

AjmS i§ sometimes commenced, wheo the plaintiff viell knows that n<i: 



380 Maach Team, Suffolk, 1810. 

oaate of action has accrued to him ; but his object is to obtain security by 
attachmentt in preference to other creditorsi who have causes of action^ 
This attempt is against law, and a fraud on the other creditors, for whom 
some remedy ought to be provided. The debtor joining in the fraud* either 
to defend (be suit or by releasing errors, cannot defeat the creditor of his le« 
gal right ((* attach. If, therefore, the plaintifl^ when he caused the attach* 
inent to be made on his writ, had no cause of action, he cannot claim tho' 
benefit of his attachment against a creditor, having a good cause of ae« 
tion. And a creditor of ono of the firm has a right to attach the pdrt^ 
nership effects, against all creditors, whose demand is not upon the com* 
pany. 

But the plaintiff insists, that as the indorsement was a forgery by one of 
the partners, he imniediatety had cause of action, for money had and re* 
ceived« against the firm, for the consideration he paid to obtain the indorse* 
ment. 

This reasoning cannot be admitted. For if he had no demand on thfl^ 
company by virtue of the indorsement, he could have none in consequence of 
the fraudulent endorsement; because a fraud committed by one of the part- 
ners shall not charge (he partnership. 

Whether, therefore, the return by the defendant is, or is not true, the 
plaintiff has received no injury from it,and cannot maintain this action against 
the defendant. 

If aflerwards, Sheek and Foss should be attached as trustees to Ken* 
f er and Van Harten, at the suit of a partnership creditor, it may then be 
determined, whether they can hold this balance against a creditor of the 
company. 

Plaintiff nonsuit. 

256. 
Ellis and Ellis v. Welch, 6 R. 246. 

A covenant in a lease, that the leMoe shall hold and occupy the demised premises du* 
rin^ the term, amounts to a general covenant for quiet enjoyment during the term. 

The location of a town way, over land so leased, is no breach of the said covenant; 
the lessee having by statute, as owner, a remedy against the town equally with th« 
lessor. 

Parsons, C. J. This action is in a plea of covenant broken, in which 
the plaintiffs declare on a lease made by the defendant* to them of a brick 
store in State street in Boston, with the appurtenances, for five years from 
the 8th day of September, 1804, and they aver that the defendant covenant- 
ed with them, that they should hold and occupy the demised premises during 
that term; and that within the term the selectmen of Boston, pursuant to 
the statute of 1799, c 31, in widening State street laid a part of that street 
over the demised premises, by reason of which the public became entitled 
to an easement in the same as a town way ; and so the plaintiffs could not 
hold and occupy it agreeably to the covenant. In describing the allegation 
of the breach, I have adopted the legal inference from the facts alleged. 
The defendant, after having oyer of the lease, demurs generally, and the 
plaintiffs join in the demurrer. 

Two questions are made — Whether the covenant shown in the declara- 
tion is contained in the lease ; — And if it is, whether the widening of the 
street by the selectmen of Boston is a breach of this covenant. 

After this clause of demise, the words of the lease, so far as thejr apply 
to the first question, are, '' and the said Welch does agree that the said Jon* 
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mhan Ellis and Liither Ellii shall lioUf and occupy the same for the tprm of 
fivG years from,'* &c. These words in our opinion amount to a general 
covenant for quiet enjojrment during the term, and sufficiently maintain that 
part of the declaration in which the covenant is alleged* 

The next question is, if the widening of State street in this manner is a 
breach of this covenant. 'As no authorities in point are citedi the question 
must be decided on getieral principles. 

All deeds are to be con^rued agreeably to the intent of the parties ; and 
in a lease or conveyance contuining a goneral covenant for quiet enjoyment^ 
it must be presumed that the parties had in view evictions, entries or distur- 
bances, to be made-by virtue only of existing rights, and not of rights after- 
wards to be acquired ; for these, it cannot be presumed from the general 
words of the covenant were contemplated. Now the interruption com- 
plained of is an easement acquired by the public ailer the execution of the 
lease. And the authority of the selectmen to locate and establish a town- 
way when necessary,' cannot be considered as an existing incumbrance. 
Neither can the prerogative of the public to convenient ways on the lands of 
individuals be deemed an existing right, within the intention of the parties to 
the lease. For the le&sor holds his land subject to tliis prerogative ; and so 
also do the lessees their term, because it is one of the incidents of the ten- 
ure, by which all the lands in the state are holden. A covenant against the 
exercise of this prerogative would be a covenant, not against any existing 
right or interest in tlie land, but against a naked possibility. 

To support the presumption that a general covenant for quiet enjoyment 
extends only to rights then existing, tl^ case of the executors of Grenelife 

V. W , in Dyer, 43, b. is applicable. It was there holden by all the 

judges, that when a man binds himself and his heirs to warranty, they are 
not bound to warrant against new titles arising through the feoffee, or any 
other person, after the warranty is made. 

Upon liiisj general principle, it appears to us that there is no breach of the 
general covenant for quiet enjoyment, well and sufficiently assigned. But 
as the case is new, it has been the subject of our further consideration. 

To guard the citizen from any oppressive consequences of the preroga- 
tive we have noticed, the tenth article of the declaration of rights provides, 
** That whenever the public exigencies require that the property of any in* 
dividual should be appropriated to public uses, he shall receive a reasonable 
compensation therefor." In conformity to this just and equitable provision, 
the statute of 1786, c. 67, s. 1, defining the manner in which town-wayif 
when necessary, may be located and established, has provided that the owner 
of the land, covered by the location, may recover of the town where the 
way is established, a Teasonable compensation for the damage, to be estima- 
ted by a jury. 

Now any person having an interest in the land, either as lessee for yeturii 
tenant for life, or for any greater estate of freehold, as also he in reversion 
or remainder, is an owner within the provision of this section ; because be* 
ing within the mischief^ he is within the remecfy. If there was any doubt, 
the change of phraseology in the fourth section would remove it. For in 
that section compensation for damage in laying out a public high-way is pro- 
vided expressly for any person damaged in his property by the location. And 
for the same reason, the provision made in the statute of 1799, c. 81, for the 
owner or owners of buildings, mtist have the same construction; and the 
lessee, as also his landlord, are each one entitled to compensation, according 
to the nature and magnitude of the damages he may sustain by the widening 
of any street. 

In this case, therefore, the plaiatifis have no oecasion to resort to the do- 

41 
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fendiat for recompense, ns ihe s&inc laiv by wbreh tlie eaeeement, of which 
they complain, is authorised, has provided for them a remedy against the 
town, and such a construction of the lease as would give the lessees another 
remedy against the lessor, who is a fellow-sufForer with them, is unoecessary 
and unreasonable. 

This conclusion is supported in principle by the cases deciding that a 
general covenant in a ienso for quiet enjoynient extends only to entries and 
interruptions by those who have lawful titles, but not by wrong doers ; for 
Ihe tenant has his remedy by action for all tortious entries and disturbances; 
3D. & E. 584; Hob. 2-1, Tisdaie v. Sir \V. Essex. iNow the reason of 
this distinction applies with groat force to (he present case. For the plain- 
li^ have an adequate remedy for tlie interruption alleged, against those far 
wliom the easement is ac({uircd. Indeed this case is not to be distinguished 
in principle from a feoftinent in fee of land^, with a general covenant against 
incumbrances and for quiet enjoyment. And although the feofibr i^ ai>* 
swcrable for existing incumbrances, by ways established at the timo of the 
feofifment; yet it has never been attempted to chargo him on bis covenant for 
ways afterwards located, but the feoffee is left to the remedy provided for 
him by the statutes in such cases provided. 

. Upon the whole we are satisfied that the declaration before us is bad, be- 
jcauae no breach of the covenant is therein legally assigned. 

Judgment must be rendered, thaUhe plaintiffs take nothing by their writ* 
and that the defendant rcc(.vcr his costs. 

257, 
Commonwealth v. Hamilton, € R. 273. 

Where a child had been duly bound as an apprentice in Upper Canada, and tho matter 
had renievcd vriih tho cIiiM kito iU\a state, the court refused to order her to be de- 
livcred to her mother, who Iiad rnarriod a second husband, but permitted her to re- 
main willi her niai^ter, »ho declaring herself so inclined. 

The Chief Justice enquired of the cl;ild if she was restrained against 
her wiihcf-; to vvhicli .siio answered that bhe was not, but that she was very 
desirous of continuing in the faciily, and under the protection of Mr. Ham- 
ilton. 

By ihe. court. By the return of this writ, it a{)pears that Catharine Cud- 
dy was hound as an apprentice to tiie defendant, agreeably to the laws of 
Upper Canada, where the parties then resided. Allhcugh it maybe true, 
•that on removing into this state, the defendant could not have compelled her 
to accompany him, yet as she came vohintanly, and as flic defendant is under 
obligation to provide for her; which obligation it is by no means certain 
that the laws of this commonwealth would not enforce in a case situated like 
the present; as there is no evidence of any neglect of that duty on his part, 
but on the contrary, the child appears to have been well treated, and to be 
attached to the family of the deCendant; it would be unreasonable to take 
her from his care and deliver her to her mother, who by her marriage to her 
present husband, ceased to have any power of controling her own actions, 
or ol providing for the support ajid education of her child. Whatever right 
she might have had as guardian by nurture, they have ceitainly ceased at 
the age* of this child; and the husband is under no legal obligations to "be 
at any expense for that object. Let the child be discharged with liberty to 
remain in the defendant's family, ss she has requested ; and we further or- 

* The child appeared to be about 14 years old. 
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der that neither the said Margaret, nor any other person or persons, jp|ole^t, 
interrupt or disturb her in respect to her residence in the family of the said 
Hamilton. 

258. 

■ . . . . ■ 

CflANDLEK V. WiNOSHIP, 6 R. 310. 

Where a promissory note wfts to deliver spociBc articles of merchandize on domtnd, 
and before any. demand made the promisor bccaiii? bankruj t; tiio proof of the debt 
before the eommisitioners w«!s cqtiivaicat to a demand on Uio promisor, and nocer» 
tificate having been obtained by him, ho was hekl iiablo in an action -upon the note. 

Parsons, C. J. The plaintiff contends, that the facts in this case either 
prove a demand, or render a demand unnecessary; as the assignee must be 
considered as representing the defendant, onJ acting as his agent. The de- 
fendant has urged that this debt was not proveable Under the commission, 
and therefore that the assignee cannot be considered as the defendant's agent 
or representative; and if tlie debt could be proved under ihq commission, 
jet the subjnilting of the claim to the commissioners, and an allowance of 
it by them, will not dispepsie with a demand on the bankrupt so as to author- 
ize a suit at law a^raihst him. 

By the English statutes of bankruptcy it seems to be settled, that no debt 
-can be proved, the amount of which must be ascertained by a jury; for -those 
statutes provide for no jury to 'decide between a creditor and fhe assignees. 

The consequence of this principle, arising from tlie provisions of thoie 
bankrupt laws, frequently produced hardships to those creditors, whose de- 
mands required the intervention of a jury to ascertain the amount;, (4 D. & 
E. 570. 

To guard against this inconvenience, our national statute of bankruptcy 
[s. 58] expressly introduced a jury, to decide in all cases between a creditor 
and the assignee, if either parly required it. 

The debt arising from the note in the case at bar is therefore in our opin- 
ion, one whicii migiit be claimed from the estate of the defendant, and con- 
sequently might be received and allowed by the commissioner^, or by a jury, 
if either the plaintiff or the assignee requested it. The debt being therefore 

within our act, we are satisfied that the claim bcin,^ submitted to the comimis- 

* • ■ 

sioners, and which might have been resisted by the assignee, wh^o might hare 
required the verdict of a jury to establish it, is equivalent to a demand on 
the defendalit. A demand on him would have been fruitless, as all his proj>- 
erly was out of his control, and vested in the assignee, who held the estate 
in trust, as well for liim as his creditors, to pay his debts. The assignee 
having the fund was the proper person, on whom the demand ought to be 
iliade, and thfi submitting of the claim to the commissioners was the making 
of the demand on the assignee. 

Agreeably to this rehton between the banlcrupt and his assignees, it was 
determined in the case of Jackson v. Fairbank, (2 H. Black. 340,) that when 
there were. two joint promisors of a note, one of wliich having become bank- 
rupt, and a dividend on the note paid under the commission, this payment 
took the case out of the statute of limitations, the acknowledgment of the 
debt by the assignees being considered as an acknowedgment by the bank- 
rupt, one of the promisors. 

On these principles the verdict appears to us to be right, and the platintiff 
10 entitled to judgment upon it. 
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* 259. 

Bill and aicothxr v. Mason, 6 R. 3I3< 



This action was atsamptit upon a policy of insoraneo upon the plaintifTa brig Rangrer, 
on aToyage from Norfolk to a port or porta in the iiland of Jamaica, and until moor* 
ed twenty four Iioari m safety /against the usual ritks, upon v^hicli policy the da* 
fondant underwrote five hundred dollars. The declaration 19 for a total loss by th» 
dangers of the sea. 

From the statement it appears, that the brig sailed from Norfolk for Anatto Bsy in 
Jamaica, where she arrived on the second day of NoTomber, 1807, and in the fore- 
noon of that day was safely anchored by a pilot of the harbor at the usual anchoring 
place, where ressels commonly lade and unlade; that when the brig entered the bsy 
the wind was northerly, blowing a fresh galo with squalls; that the gale continued 
to increase until the brig lost both her anchors, snd was driven on shore and totalljr 
lost; but that shorode at anchor, without receiving any damage, for which the un- 
derwriters were answerable, until more Ui&n twenty four houn had expired aller 
■he was moored. 

Parsons, G. J. The question between the parties is, whether the under- 
writera are answerable for the loss of the vessel in the manner and at the tim« 
stated in the case. Th^ counsel for the plaintifis has argued, that the brtgr 
Could not within the intention of the parties, be considered os moored in 
safety, until the weather was such that she might safely land her cargo. On 
the other side it is contended, that the brig was in safety* until site received 
some damage from a cause insured against, for which the assurer was an* 
awerable; and consequently that she was in safety after having been moored 
twenty four hours. 

• We have considered this point with some attention, and are satisfied that 
the verdict must be set as.ide. 

The effect of this clause in policies, assuring a vessel aHcr she shall have 
arrived at her port of destination, and been monreil ai anchor twenty four 
hours in safety, is in fact a prolonging of the time for which the assurers 
have engaged to be liable, without varying the nature of the perils insured 
against. If without this clause the vessel be insured to her poit of destina* 
lion, the voyage is determined|on her arrival and being moored on the usual 
anchorage ground; but with this clause the policy is further extended twen- 
ty four hours. If therefore no loss, for which (he underwriters are answer- 
able, shall happen during the voyage, or during twenty four hours after, they 
are discharged. And the vessel is safe within the terms of the policy, until 
she suffers a loss insured against. 

This construction scenes necessary, to give some termination to the risk; 
for if we adopt the construction of the plaintiff's counsel, that the vessel is 
not moored in safety while she is in hazard of a loss, she never can be moo^;- 
ed in safety; for in the finest weather she may be in danger of fire, lightning, 
enemies and other perils, if not exposed lo any sea risks. 

The insurance is not on the cargo; and whether the weather vas suitable 
for unlading the cargo, or not, is no concern of the assurers. They did iiot 
stipulate for the safety of the cargo, or for the convenience of landing it. 
They are answerable only for losses on the vessel, during the voyage and for 
twenty four hours longer, arising from perils insured against. • 

Let the verdict be set aside, and according to the agreement of the parties 
let judgment be entered that the plaintiffs take nothing by their writ, and that 
the defendant recover his costs. 
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Hunk v, Baldwin and anothbb» 6 R« 310« 

Tb« pattinf a letter into the Post Office directed to the endoreer of a bill of exchanfe, 
and containing notice of its being protested for non payment, was held sufficient* 
althoogh itdidpot i^ppear that the letter was ever receiTcd. See 5 Johos. Rep. 375| 
MiUer y. Hacklcy. 

Pabsons, C. J. The only question in this action is, whether the defend^ 
ants had legal notice of the protest fbrnon*payment of a bill of exchange* 
AAer taking a little time to advise, we are all of opinion that the notice it 
prma fade sit f&t^ent The holder of the bill made use of the tiaual mode 
of conveying notice, by putting the letter containing it into the post office; 
and a mode to which ilun endorsers must be considered as assenting; or the 
negotiating of bills payable at a distance would-be greatly cinbarrasaed« if 
aot obstructe<!. For who would buy a bill, to be presented for payment in 
a remote part of the United States, if it was to be understood, that if not 
paid, lie must be at the expense of some private messenger, whose acciden- 
tal Mckness or detention on the road would defeat his remedy? 

When a letter is put into the regular post office, we presume that it was 
sent and received agreeably to its direction, unless the contrary is provedl 
Here there is no evidence on that point; the case only stating that it does 
not appear that the letter was received by the defendants; and yet thej 
might in fact have received it« 

If it was agreed that the loiter miscarried, arid that the defendants did 
not receive it, it might be a question at whose risk the letter was sent by tbtt 
mail; and whether lite regular m»iil being the method of eonveirance assent* 
ed to by the defendants, they tnust not be answerable for the miscarriage in 
the same manner as if a letter seiU by their private servant fa4d not been de« 
Itrered by him. On this last point however it is not necessary now to de- 
cide. But on the facts stated, we are satisfied that the notice roust be con* 
sidered as sufficient to make the endorsers liable, and that the plain-.iflT ought 
to recover. 

Therefore, confoxmably to the agreement of the parties, let the defendants 
be called* 

261. 
AMoar & Co. ▼. Jonks, 6 R, 318. 

Where a voyagre is abandoned from fear of capture, it is net so defeated at to charfs 
under-writers with a total loss. 

Parsons^ C. J. On the, (acts in this case we are called upon to decide 
whether there was, or was not a total loss of the fish, by any of the perils 
assitvned. And it is very clear there was no actual total loss r — ^a small part 
was indeed thrown overboard as a jettison; a moiety perished on board the 
vessel, either from the water taken in, or from the< length of the passage; 
and the remainder was sold at Gibraltar. 

If there was a constructive total loss, it must have arisen either from the 
capture of the Spanish privateer ; which cannot be admitted, as the brig 
was liberated in forty-eight hours ; or from the restraint of princes, by the 
operation of the French decrees'and'Britbh orders. The detention of the 
brig (or repairs, until the arrival of intelligence of that decree and those or* 
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den, eannoi be a total losi of the fisli, for a part remained and was after-, 
wards sold. 

But it is said the vojnge irai wholly lost, ae the master abandoned it from 
a well grounded fear of capture. That the abandonment of the foynge 
might be a prudent measure on the part of the master, is not questionetl. it 
is.however our opinion that an abandonment of a reyage, through fear of 
any peril insured against, is not a loss by any peril for whiah the assurers 
arc answerable ; thei'c being an essential difference between a loss and -the 
isaeufi fear of a loss. This point was very fully consideced and decided in the 
4:ase of Biehaidson et al.s* The Maine Fire and Marine Insurajicc Coifi^ 
iwhyt cited at tlie bar for the defendant. 

The pLaintiffi eannot therefore recorer as for a total loss. The assurers 
arenot answi^rable (or any partial Joss on ish, unless it arise fither from (be 
stranding or bilging of the vessel, neither of which has hapi>eiied in tlii^ 
"case^ The verdict therefore cannot be amended, as for a partial loss. But 
ion the iacts, the pbintiSTii are entitled to recover for the loss of (lie ten quid- 
tals of Rsh which were thrown overboard to preserve the brig ntid the retQuin- 
^r of the caj^o; and the verdict may be so amended, that the plaintifis may 
recover this snjall average loss. . ^ . 

AAer this opinion was given, the general average was compromised by 
the parties, and they were called. 

• - 

262. 
Ellis T. WicD, e R. S3 r. 

If A. selln Diercliftndicsr to B. and agrees to receiro ecrtaui promiMOry notes in poy- 
ment; if tho liotof are afterwards discovered to be forged, and B. vae if noraut of 
the fact. A., canaot afterwards resort to B. for payiaetit for the mcrthandizc. — Otiicr- 

y wi:$et if the -original lurgain was for cash, and the notes were received by the \ cndor 
as an accommodation to the vendee. 

Parsons, C. J. The real question in this case is, on which of the par- 
ties, both being equally innocent, the loss of the notes shall fall. And it is 
iour opinion, if it was the original intent of the defendant to sell, and of the 
plaintiff to buy the notes, and to make payment in rum, the defendant has 
fulfilled his contract, and the plaintiff cannot maintain this action. 

But if the plaintiff intended to sell tlie rum for money, and the defendant 
intended to buy rum, and the payment by the notes was not a part of -the ori- 
l^inal stipulation, but an accommodation to the defeiuiant ; then he has not 
paid for the rum, and the action is maintainable. 

Were we to decide on the intent from the words of the report, wc mu9t 
conclude the intent of the plaintiff to have been to deliver rum in payment 
for the notes; and therefore the verdict must be set aside. As the plaintiff 
has eontended that the testimony was not delivered in the words of the re- 
port, but was given to the jury in a manner, whence they might rightly make 
a different inference, we do not order a nonsuit ; but the defendant consent- 
ing, graut a new trial, that a jury may decide on the true intent of the par- 
ties in making the bargain. 

263. 
Gaiidn£r t. Hosmer, R. S35. 

la ao action against the sheriff for the DiisfeasaBes ef hit deputy, the defeadant can 
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give RothIn|r IB evidence, which the deputy coald not« were he the defeqdAiit. ^ ^"^ 
the dcpaty ccMild i^et, either in pleadings or bj eyidcnee bepcnnit^d teikleify.or 
corh'tradiot hie own r#iiini/ . • . -•»'•' -^ 



n 



Parsoj<!s^ C. J. The defendant having pteaded th.e ^^era.! i^^ue, at the 
trial offered td give in evidence, either to mainLim the issue on his part, or 
ill mitigation of the damages, tliat his deputy's return on the original Urit 
was not true. This eridence was objected to by the plaintifflf^ and ms re^ 
jected by the judge ; and if it ought by law to iiave been admitted, the ver<« 
diet is to be set aside, and a new trial granted. , \ ' 

It i& oar opinion thai the sberifT ean give nothing in evidence which his 
deputy could not, were he the defendant; and we arcf mtisfied that the depu- 
ty cot»Id not be permitted, cither in pleading or by evidence to* the jury, t6 
falsify his own return. . . ; 

Although in an aetion for ^ false return, the plaintiflTmay falsify it by evi- 
dence, yet the officer making a return, which is, ox\ the retnrn and fiiipg of 
the writ, a matter of record, cannot be adukitted to contradict his own return: 
If it were billowed, much mischief to parties would result from it; and much 
uriceitainty in judicial proceedings would be the consequence. Wc are thene-^ 
fore satisfied ih<it a new trial cannot be granted. As to any hardship, tb» 
odicer may always ovoid it by returning the truth; or when the trgth is not 
certainly l^iown, he may make a special return of the facts. 

Let judgment be entered on the verdict-r 

S64. 

LiBrcow V. ElLis, 6R. 53T. 

Where ftn -action of covenant broken if ibunded on privity Of eoh Erect bet^i^e^n thie 
. parlies, their executore or ftdminisUa.tore, it is tranaitoryf bat when' it ie fotanded eif 
piivity of estate, it is loctl, and must be sued in the oounty wh^re the landli^s. 

Parsons, C. J. It is the opmion of the court that the -exception urged 
by the counsel lor the defendant must' prevail. Wiien tlio action of cove- 
nant is founded on privily of contract between the parties, their j8xecutor9 
or administrators, it is transitpry, and may be sued as a transitory action; bult 
when it is founded (in privity ^f estate, the action is tlien local, an4 tnust b% 
t^ued in the county where the land -lies — In the case before usyif the pJajo^ 
tifi' can maintain an. action of covenant, upon the covenant on whii^h he 
declares, (le must maintain it as assignee of Barilet, by victue of his con* 
vcyunce of the land ; and his. privity is a privity of estate, apd not of coo^ 
tract. , .... 

Alter this opinion was delivered, th^ plaintiff had leave to discontiouoi 
upon payment of costs. 
. » 

265. 
DoANE V. TnB Broab-strkkt AssocfATioN IN BesTow, 6 R. 332. 

Flats may pass as appurtenant to a' wharf, notwitbstaiidin|^ tJio maxim that land can- 
not pass as appurtenant to land« 

Tiii^ action was eiUry sur disseizin,in which the demandant demanded a parcel of land. 
in Boiiton, formerly flats, bat now part of Ihdia street, eoitntiing on his own seizin 
within thirty years, and on a disseizin' by the tenant, who pleaded the general issue. 

" On the tria! at verdict was taken for iht tenantir, eubj^ot Iq the pinion of the ieoart * 

.' tfpen « eaae reserved by the pertSea. 
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KitfONttC. J. ItifsUted in the case rescnre4» that Elithi^ I>osne, 
father of llie demandant, died intestate, seized in fee simple of the tenements 
demanded, and of other real estate situated in Boston* and in the countj of 
Barnitable, of whieb one undivided sixth part descended to (be demandant; 
that i warrant duly issued from the probate court in Suffolk^ directspd to 
commissioners^ to make partition pf all the real estate of which the intestate 
died seized, atnong his heirs ; that the" commissioners made partilioDi aud 
returned the same, which was accepted bj the probate court; which warrmnt 
and partition are made a part of tite case. 

The deoiandtint contends that no partitiiHi was made of the tenements de- 
maaded, aod that he whs in by descent, and seized of his share, until diasei* 
aed by the tenants. The tenants contend that the tenements demanded 
were, in the partition, assigned to Hannah Bourne, one of the co-heirs, as 
n portion of her purparty» wboao estate therein they now have. The merits 
ttherefove depeud on the point, whether the tenements demanded were, or 
were not Included in the partition. 

It is furtlier agreed that the inlestate^s title wan by a conveyawce in fee 
from Atherton Hough, who sold a parcel of land* wli&rf, dock and flats 
fronting; which flats are the premises in question. Upon examining the parti- 
tion it appears that the whaif and dock,' purchased of Houghrare assigned 
to Hannah Bourne, with all the privileges and appurtenances to the same 
belonging. It also appears that the commissioners were authorised to make, 
and returned that they had made, partition of all the real estate of the in- 
testate among the heirs; and the tenements demanded are not the subject ' 
of that partition, unless they pass as flats appurtenant to the said wharf. 

But the demandant^s counsel have aigaed with much ingenuity, that these 
flats cannot be deemed in law to pass as appurtenances to the wharf; be- 
cause it is an established maxim of law, that land cannot pats as apporte* 
nant to land, although it may pass as appurtenant to a messuage ; and al- 
though the commissioners might intend to make partition of thbiie flats, yet 
if in fact they have not, the heirs must continue seized of their several un- 
divided shares in the same. 

It is very justly and candedly admitted by the counsel for the demandant, 
tlkit the commissioners intended to make partition of tlie whole estate, in- 
cluding the fl«its. . This appears, not only from the warrant, but from their 
express dedaration in their return. And it further appears, that it was their 
intention that the flats fronting the wh^rf and dock should pass; for other- 
wise the owner of the wharf and dock could not cause any vessel to be 
brought into the dock, without passing over land not belonging to the own- 
er; nor could he lay a vessel at the end of his wharf, without paying dock* 
age to him who owned the fl its at that place. 

We must suppose the commissioners to have intended a reasonable and 
equitable partition, by annexing the flats to the wharf and dock, as the in- 
testate h id purchased them, and as they must be occupied together. If ihte 
there are suitable words in this return, by which that intent may be execu- 
ted, justice may be done to all the heirs, although the demandant may fail 
in this action. And it is our opinion, that there are in the return suflicient 
words for this purpose. 

We do not consider a wharf as land, within, the construction of the max- 
im, that land cannot pass as appurtenant to land. A wharf is a structure 
er^ted on the shore below high-water mark, and sometimes extending into 
the channel, for the laying vessels along side to load or unload ; and on 
which stores are.oflen erected for the reception of cargoes. To a structura 
of this description, and built fot such purpose, we are satisfied that flats, 
necessary for the use of the wharf, and usually occupied with it, may pass 
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as appurtenant. When the coipmissioners assigned this wharf and dock 
with the appurtenances to Hannah Bourne, the flats fronting, by a legal con- 
struction of the partition, passed with the wharf, as appurtenant to it, with- 
out impeaching the maxim relied on by the defendant's counsel. 
'I' It is therefore our opinion that the rerdict must stand, and that the tenants 
take their judgment. 

266. 

Jenkins, et al. y. The New Eftoland Maine Insurance CoMPANTt 

6 R. 335. 

Debt on bond. — The plaintiffs had recovered a jadirment against (he defendantt, and 
to stay ezecntion they geve bond to the plaintiffs, conditioned to roTiew the action^ 
and to pay to the plaintiffs, if the judgment was affirmed in the whole, the amount 
thereof, with twelve per cent, interest and doablo costs* The action was reviewed, 
and the former judgment affirmed in the whole, the jury in fact 6nding larger dam- 
ges, casting: interest at six per cent, up to the time of their verdict in the action of 
review; and the defendants have satisfied the judgment rendered on the review* 
This action was brought on Ihe bond above mentiouMif iu order to recover the twelve 
per cent, interest and the double costs; and the forfeiture being confeesed, and the 
defendants praying to be heard In equity, the judgnlent of the court was given on 
the above statement by 

Parsons, C. J. As the penalty of the bond is forfeited in law, the only 
question before us on the facts is, what equitable relief the defendants shall 
have. And it is our opinion, that they be relieved on paying six per cent. 
interest on the damages first assessed, and double costs. We consider the six 
per cent, interest allowed as damages by the second jury, and which have 
been paid, as equivalent to the payment of the same sum in part on this 
bond. Without a rule of this nature, the defendants would have to pay 18 
per cent, on the first judgment, when they are holden to pay only twelve per 
cent, interest. 

Let judgment be entered for the plaintiffs, for a sum equal to the amount 
of six per cent, interest on the original damages, and of double costs ; with 
interest on this amount from the time of the judgment in review, when it 
ought to have been paid 

JVpte. In the action of James Carter v. Thomas Lewis et aL on a re- 
view bondy decided this termi the same point arose, and received the same 
decision. 

267. 
Otis v. Blake and Blake. 6 R.33d. 

In an sction upon a bond to save harmless the obligee by reason of bis having giveK 
a receipt on behalf of the obligors, the defendants pleaded non damnificates ; tba 
plaintiff replied the attachment of his property in the hands of his trustees, tad a 
payment by them of a sum of money in discharge of the said suit $ the defendant* 
traverse the payment before the commencement of the action against them ; It was 
held that the replication was not double, and that the rejoinder was bad. 

Parsons, C. J. [AAer stating the pleadings, delivered the opinion of the 
court.] The objection to the rejoinder is, that the defendants have not 
traversed the attachment of the plaintiff's estate by Bell; but have tendered 
an issue on the traverse of a fact not alleged in the replication. For th« 
plaintiff has not averred therein, that the trustees paid over the 623 dollar* 
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93 cents before the commencement of this action. The defendants in fccC 
appear to gire up their rejoinder, but rely on t^e insufficiency of the repU^ 
cation; because it is double, the piaintifi* having as they saj, assigoed'twO' 
distinct breaclies of the condition. 

It is certainly a cosrect rule in^plea^ng, thar to assign two distinct breacb* 
es ofrtbe condition of a bond) in a replication taa bar in which Mmia perfow^ 
mavii or non damnificatus is pleaded, is bad as being double. But duplici* 
ty in pleading cannot be taken advantage of on general demurrer, bvt rausl^ 
be shown for cause on special demurrer. If therefore the replication was- 
double, the defendants cannot now avail themselves of it. 

Butis it double ?= — the plaintifi^ to show a damniiication, alleges the se* 
eoriiig of liis real property, and also of his personal property in the hand» 
of h\^ trustees,, by attachment, and a subsequent appropriation of his peiw 
sonal property attached to discharge BelPs suit against him. The attach* 
ment of his estate real and personal was one act, in the serriqe of one writ^ 
and of this act the subsequent appropriation was consequential ;: and it is- 
alleged, rather as an aggravation of the damages resuUing from the attach- 
ment, than as a distinct breach of the condition of the bond. And ^f the- 
defendants had intended to defeat the action by a defence on the merits^ 
they ought to have traversed the damnification resulting from the attach* 
ment, by denying the attachment, if the fact was with them. Not having^ 
done it, we must consider Bell as having attached the plaintiff's property* 
ajul thereby taken it from under his control; and as this was done before the- 
commencement of this actibo^.it is a damnification, which is a breach ef the 
condition of the bond. 

Upon the whole of the pleadings, it clearly appears to u&that the rejoin^ 
der is bad, and not a sufficient answer in law to the plaintiff'? replication. 

The defendants may however bo relieved in equity .from paying the pen*- 
alty, by our awarding judgment forsucli a sum as will reasonably comBear- 
•ate the plaintiff for his damagesc. 

268. 
Stevens, ET al. v. Bell, 6 R. 34T. 

Parsons, C. J. By our law, as well a debtor as he who is Bound' to Hi*- 
demnify another against an engagement entered into for his use, and at hie- 
request, may without question secure iiis creditors and his sureties by pledg* 
ing his property, or by conveying it in trust for thei^ use, with their consent^ 
so that the same be done honestly and fairly; for the existing debt or the en- 
gagement by the surety, is a valuable consideration; and such security or trus> 
is repugnant to no principle of public policy. If swch security, so pledged 
or conveyed in trust, be delivered over agreably to the conveyance, and if 
the security be not manifestly excessive, and greatly more than adequate U>> 
the debt or indemnity, no injury is done to other creditors, if there be a 
stipulation, that the surplus over the debts and indemnities shall enure to 
t^e use of ihe debtors. 

For at common law, every man might prefer any creditor, and might 
pledge his property and convey it in trusty so' that no fraud resulted to others;* 
and if he stripped himself of all his property in favor of any one creditor,, 
leaving himself quite destitute, no other creditor had legal cause of com- 
plaint, if the transaction was honest, and for a valuable consideration. 
This right in a debtor is founded on the acknowledged principle, that he 
inay prefer or secure any one creditor, in a way that is net a fraud on an- 
other. 
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IButin consequence of statutes authorizing attacihments, and of our want 
«f a chancery jurisdiction, it has been several times settled, that a debtor 
^cannot convey his estate in trust for his creditors generally, without their 
consent given to such conveyance-; but to creditors consenting, and parties 
4o the conveyance, he may grant all his^state for the payment of their debts* 
or to secure them indemnitiesfif thereby he exercise only his rightof prefer- 
^nceiund not defra«Ki others. 

'But when the conveyance is^n trust for all the creditors generally, with- 
out their assent, a creditor is not bound, but he may proceed by way of at- 
tachment; {or being no party the conveyance in trust, he can have no reme- 
'4/ upon it at kiw, and there 4s no equitable jurisdictien, to which be may ^p- 
ply. 

We make no distinction between a conveyance to creditors with thoir as- 
•«ent, whether it be by way of pledge, or in trust for their use; Tor we "know 
no reasonable foundation fur any such distinclion. Goods maybe pledged 
to a creditor, to be redeemed on payment of the debt, and with liberty to the 
creditor, on failure of redemption, to sell the pledge, pay himself, and ac- 
>count for the surplus to4he debtor. When the creditor exercises this liber- 
ty, he becomes a trustee ; and the debtor may at all times waive Jiis right .to 
jredeem, if he is to have the surplus. 

The same principle must apply, whether the debtor pledges the goods se- 
parately to a. single creditor, or join^y to several creditors, with the liberty 
to sell, pay themselves, and render an account, oia failure of redemption, un- 
iess the right to redeem be waived. And on similar grounds we make no 
4listinctioB betw^n a pledge given, or a trust created to secure to sureties an 
4ii(B[eBinity against their liabilities. 'For undoubtedly a -single surety might 
be secured by a pleclge, with. liberty to sell if damnified, amounting, to th^ 
^edgor for any«iirplHS. 

f n the application of these princi[5les to the case beTore us, there appears 
to be a valuable consideration for the conveyance ; and there is no trust, ex- 
pressed or implied, for the grantors, except,the accountability of the grant- 
ees for an eventual surplus, wiiich maybe secured by attachment, at tbs suit 
•of any other creditor. Nor are the other creditors delayed er defeated -of tbe 
jrecovery of the demands, but as a consequence of the legal right of a debt- 
or to prefer any •reditor or creditors at his option. 

A debtor may, if he pleases, convey ail his effects for the use of any par- 
tijcular creditors; and if the effects are delivered over, such conveyance naay 
'he hwkajlde; and when no time is fixed for the grantees to apply the pror 
•ceeds and render an account, the law requires them to execute the trust injt 
reasonahle time. 

When schedules of the eiffects conveyed, or of the'a mount of the debts, 
or of the liabilities to be indemnified agninst, are .not made at the time <^ the 
grant; although prima ^kcie this may furnish a presumption of fraud, yet 
this presumption may be removed >)y the facts attending the transaction. — 
And the facts agreed in the case at bar, remove this presumption ; for 
a schedule was to be made out as soon as might be, and also, an ac- 
count of the debts and liabilities, which, if disputed, were to be arbi- 
trated. 

Upon a view of all the facts agreed, and of the whole transaction, so far 
as it has been laid before us, we see no fraud to impeach the conveyance, as 
against creditors not parties to it. And it is our opinion, that the verdict 
must be in favor of the plaintiffs ; and when amended conformably to the 
agreement of the parties, will entitle them to judgment upon it. 
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£69. 

Greenwood t. Curtis, 6 R. 368. 

4 

The lottert of a deeeaied agent were reee'iTed a* eTidence of a demand made apon a 
debtor of hU principal on the coait of Africa. 

A contract made in a foreign place, valid there and to be there ezeeated, may be en* 
forced in thit state, although not valid by our lawp, or prohibited to our citixens; ex* 
cept the commonwealth or it« citizens may bo injured by giving the contract a legal 
effect here; or the enforcmg it in onr courts would exhibit to the citizens ofthe stato 
an example pernicious and detestable. - * - 

Where one had purchased a cargo on the coast of Africa, to be paid for in slaves, and 
having delivered a part of the slaves, settled the account, acknowledging a balance 
due in cash, and the same day gave a note for the same balance, payable in slaves, it 
was held that tfie creditor might recover on the miimul computassent, 

Parsons, C. J. This action is assumpsit on a promissory note for tho 
delivery of slaves, and the payment ot bars, which are an African currency, 
and also on an insimttl computassent, A verdict has been found for the plain- 
iifff upon a trial on the general issue, subject to the opinion of the court up- 
o na case stated by the parties. 

Two objections have been made to the verdict by the counsel for the de- 
fendant, That the letters of Hippias were improperly admitted in evidence ; 
and if they were not, that no action can be maintained in this state on a breacb 
of either of the supposed promises. 

The note was made at Rio Pongos, on the coast of Africa, for the deliv* 
ery of slaves there on demand, Hence the defendant very properly argued » 
that the slaves ought to have been demanded, before he could be discharged 
in an action on the note; and there was no evidence of this demand, but what 
arose out of Hippias' letters. If those were properly admitted, and the 
plaintiflT cannot recover upon the insUnul compuiassentf the verdict must be 
set aside. But if the plaintiff, can maintain his action upon the insimul com- 
putassent , where no previous demand was necessary to entitle him to his ac- 
tion, the admission of Hippias' letters becomes immaterial, and cannot affect 
the verdict. 

When the plaintiff's vessel, of which Hichborn was master and supercar- 
go, arrived in Africa, the master sold the cargo to the defendant, to be paid 
for by the delivery of one hundred and fifteen slaves. The defendant de- 
livered but a part of the slaves to Delany, who on the death of Hichborn, 
succeeded him as master, and the yessel returned without the residue. Tho 
contract on the part of the defendant was then broken, and the plaintiff, if 
the contrnct was lawful, had his remedy at law to recover damages lor such 
breach. 

That the contract was not performed, is admitted by defendant. For he 
has stated an account between himself and the owner of the outward cargo, 
in which he credits the ov/ner with the value of the cargo, and after having 
charged him with the slaves delivered, and the advances made to the master^ 
acknowledges a balance in cash of605G bars, equal to 4481 dollars 41 cents, 
due from him. If no further transactions had been had, there can be no 
doubt, but that the plaintiff, on assenting to this settlement, might have re- 
covered this balance on an insimul computassent^ and without making a de- 
mand of the money previous to the action. 

But it appears, that on the same day, before Delaney left Rio Pongos, the 
defendant also made the note declared on, the balance of the account be- 
ing the consideration of the note, and the note and accounts being parts of 
the same transaction. It it manifest then, that the plaintiff* cannot recover, 
both on the note and on the account. If there be no illegality attached to 
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this transaetion, the phintiflT may. recover on either, as the note not being ne- 
gotiable nor accepted in satisfaction of the account, nor of an higher naiure» 
does not merge the account. 

Being, therefore, well satisfied, that an action may be maintained on the 
msimul computassent, if the settlement was not illegal, without any prerious 
demand, it becomes unnecessary to give any opinion on the admisiion of 
Hippias' letters. But having considered this question, it is our opinion that 
^e admissian was regular. Hippias was sent to make the demand, in a 
country where there is no regular civil government, and not having, that wo 
know of, any magistrates or notaries authorised to take and certify^affidavitt, 
or regularly to authenticate testimony in any manner; and as no caose was 
thenpending or expected, it cannot be required that he should carry with hini 
a dedimus protesiatum. 

There seems, therefore, to be a commercial necessity to admit evidence of 
thisnatnre under these circumstances, to enforce contracts made abroad in 
barbarous or uncivilized countries. This evidence might be controled; and 
if the defendant had shown, that when Hij)pias was at Rio Pongos, the 
slaves were ready to be delivered, probably little credit would have been 
paid to the letters. But whether this opinion be or be not correct, Jf an ac« 
tion can be maintained on the^nstmul computassentj the admission was imma* 
terial, and cannot affect the verdict. 

The second objection, that no action upon either of the promises alleged 
can be maintained in this state, is principally relied on by the defendant. 
The argument of his counsel has been supported with much ingenuity. The 
slave trade, he has argued, is or has been prohibited by a statute of the com* 
mon wealth, in the preamble of which it has been declared to be an unrighte- 
ous commerce ; and he attempted to show that in itself it was immoral. 
This objection deserves much consideration. * 

By the common law, upon principles of national comity, a contract made 
in a foreign place, and to be there executed, if valid by the laws of that 
place, may be a legitimate ground of action in the courts 'of this state; al- 
though such contract may not be valid by our laws, or even may be prohibit- 
ed to our citizens. Thus in states where a greater rate of interest is allow* 
ed than by our statute, a contract securing a greater rate of interest, but 
agreeably to the law of the'place, may be sued in our courts, where the plain* 
tiff shall recover the stipulated interest. 

This rule is subject to two exceptions. One is, when the commonwealth 
or its citizens may be injured by giving legal effect to the contract by a judg- 
ment in our courts. Thus a contract for the gale and deliverv of merchan* 
dize in a state where such sale is not prohibited, may be sued in another 
state where such merchandize cannot lawfully be imported. But if the de- 
livery was to be in a state where the importation was interdicted, there the 
contract could not be sued in the interdicting state; because the giving of le- 
gal effect to such a contract would be repugnant to its rights and interest. 
Another exception is,ivhen the giving of legal effect to the contract would ex- 
hibit to the citizens of the state an e.Nample pernicious and detestable. Thu8,if 
a foreign state allows of marriages incestuous by the law of nature,as between 
parent and child, such marriage could not be allowed to have any validity 
here. But marriages not naturally unlawful but prohibited by the liiw of 
one state and not of another, if celebrated where they are not prohibited, 
would be holden vahd in a state where they are not allowed. As in thii 
state, a marriage between a man and his deceased wife's sister is lawful, but 
liiB not so in some states; such a marriage celebrated here would be held 
valid in any other state, and the parties entitled to the benefits of the matri* 
titonial contract Another case may be stated as within the second except* 
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tioiu in an action on i contract made in a foreif n atata by a prostiiute, to 
recover the wagea of her prostitution. This contract, if lawful where it 
was made, could not be the legal ground of an action here; for the consider- 
ation is confessedly immormi, and a jiidgment in support of it would be per- 
nicious from its example. And perhaps all cases may be considered as with- 
in this exception, which are founded on moral turpitude, in respect either of 
Ihe consideration or the stipulation. 

Before the present case can be compared with this rule, inclining the ex-, 
captions to it, the merits of it must be ascertained. 

In Soufli Carolina it was lawful to purchase slaves on the coast of Africa, 
and to import them as merchandize into that state. And it does not appear 
that this purchase and importation was unlawful at Rio Pongos. The orig- 
inal contract was made at Rio Pongos, for the purpose of obtaining slaves^to 
transport to Charleston. The account was stated at Rio Pongos, in which 
the def<^ndant acknowledged a balance due in cash, which was assented to by 
the plaintiff in Charleston. Whether either of the contracts is to be gov- 
erned by ^e law of Rio Pongos or of South Carolina, is immaterial; for in 
either case it does not appear that either of them was invalid lege loci. Ei- 
ther of them, therefore, may be the ground of an action in this state, unless it 
come within one of the exceptions to the rule, eren if a contract of this na«* 
ture made by the citizens of this state should be void. To maintain the aciioa 
af it be not within the exceptions, is enjoined on us by the comity we owe 
fuiotheratate. And to entitle the defendant to retain in his hands the debt 
which he justly owes, as between the partiea, he ought clearly to show some 
prinfuple, by which he may defend himself in dishonestly retaining this pro- 
perty. 

We do not perceive any injury, that could arise to the rights or interest of 
this state or its citizens, if either of the contracts had been faithfully execu- 
ted agreeably to the terms of it. It was made abroad, by persons not citi- 
zens Sf the commonwealth, and to be executed abroad, having no relation 
in its consequences to our laws. 

The defendant, therefore, to establish his defence, must bring this cas? 
within the second exception; and show that the action, as considered by the 
laws of this commonwealth, is a turpii causa, furnishing a pernicious prece- 
dent, and so not to be countenanced. This upon public principles he is au- 
thorised to do, notwithstanding he is a party to all the moral turpitude of the 
contract. 

The argument is, that the transportation of slaves from Africa, is an ioi- 
inoral and vicious practice, and consequently that any contract to purchase 
fiia«res for that purpose is hase -and disltonest, and cannot be tJie foundation of 
ftn action here within the principle of comity adopted by the common law. 
This objection may apply to the counts on the note, but not to the count on 
the insimulcomputasitni. 

Laying the counts on the note out of the case, we sIiaII consider the ob* 
jection of moral turpitude, so far as it affects the count on the insimul com- 
putassent: and we are satisfied that the objection does not apply to the con- 
tract averred in this count; there being nothing immoral in the consideration 
on the plaintiff's part, or in the stipulation made by the defendant. If a 
Charleston merchant should send a cargo of merchandize to Africa, for the 
purpose of there selling it and with the proceeds to purchase slaves; and if 
the cargo be accordingly sold, and the purchaser agree to pay for it in slaves; 
and he afterwards shall refuse or neglect lo deliver the slaves, but makes a 
new agreement with the owner to pay him a sum of money, for his cargo, an 
action can unquestionably, in our opinion, be maintained on this new con- 
tract; and the illegal contract being annulled or void^ cannot affect it. So 
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if the purchaser had delivered a part only of the ahrres to the merchant, 
and aHerwards agrees with him to paj the balance in cash, we see no'ob* 
jection to an action to reeoier this balance in cash, if the purchaser refuse 
to pay it. 

in the present ease, the defendant having delivered a part only of the 
slaves, and hating become a creditor of the plaintiffs for supplies furnished 
to. his use, states his account, in which after deducting the slaves delivered 
and the supplies furnished, he acknowledges a balance in cash, and the plains 
tiff, having assented to the account, demands the balance in this action. Wcr 
see no legal objection to his recovery. The consideration of the implied 
promise arising from this settlement is the sale of the cargo, which involved 
iii it no moral turpitude; neither is the performance of the promise by pay- 
ing the balance in cash immoral. And although on the same day the de^ 
fendant, in consideration of this balance due in cash, promises by his noli 
to discharge it principally in.slaves, and the small remainder in cash; yi^ 
tihia promise is no bar to an action by the plaintiff on the acboetit, even if 
the proniise by the note is here considered as legal, and a fniwri if it hr 
considered as void for its immorality. It is true, if the deh^ndant voluntari^ 
Fy discharged the note, the balance of the account could not afterwards be 
recovered, for the consideration of it was discharged by the payment of the 
note; nor could the payment of (he note be recovered back, for jpo/ier est 
iondilio poisidentis. 

in this case, the defendant having acknowledged a balance of cash tn hid 
hands, the property of the plaintiff; although it came into his hands fronf 
the sale of the merchandize, for which he was to pay in slaves, but did not, 
ihis balance as between the parties is justly due the plaintiff; and unless the 
principles of public policy against the action upon the insintul campniasteni 
are manifest, we cannot decide that the defendant shall not be held to pay 
what he justly owes. 

In this view of the ease, we are satisfied that the action is maintained on 
the insimul computassent, and that the plaintiff may take his verdict on tbii 
count, and have judgment entered upon it 

Judgment according to verdict. 

270. 
Blakelt v. Grant, 6 R. 386. 

This wai an action ofa fbrei^ bill of ezehanf e, sued by the jikintiffs as endon«e of the 
payee, against the deftlidaDt a« the drawer. 

On the trial upon the general inue, at the sitting! after the last May term in this coanty» 
before Parker, J. a Terdiot was taken by consent for the plaitttifi^ stobjoet to the o|»a* 
i^n of the court on a ease agreed by the parties^ 

Froi):i the case it appears that the bill was drawn by the defendant, wbese signature is 
a4|i:^itted, on Messrs. John Grant and son, for 900 dollars, payable in sixty day»t» 
the order of Dominique Lagus. On tlie back of the bill was the following endorie- 
ment: ^* Should the within exchansre not be accepted and paid agreeably to its con* 
tents, I hereby engage to pay the holder, in addition to the principal, twenty percent. 
damages ;" signed Dominique Lajus. The signature of the payee was neither pro- 
ved nor admitted. The bill was duly presented foi acceptance, and prottested for 
nbn acceptance. The drawer having been absent fron the state for several yeara* i^ 
a written notification of the refusal to accept was lefl at his last dwelling house, 
none of his fkttiily than residing tkere; but this notice was in fact i.eceived by hia 
wife, 

Parsoics, C. J. Several objections are made to the Verdict in this case t 
That the bill does not appear to hive been endorsed by the payeci because 
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the eTMlorsemcnt is not made in blank; and does not direct payment to anj 
person ; and because the |indorser's signature is not proved. 

As the payee, if he made the indorsement, expressly promises to pay the 
holder twenty per cent, damages, besides the principal, if the bill should be 
dishonored, we are satisBed that the indoresemcnt is evidence of a transfer ' 
of the bill, without naming the indorsee; and in this respect the indorsement 
may be considered as general, and a bona fide holder may fill it up, by in- 
serting above the express stipulation a direction to pay the contents to his 
order, for value received. 

But the second objection is fataL No person can maintain an action as 
•ndorsoe of a bill of exchange, against the drawer or acceptori without 
proving an assignment of the bill by the payee. The plaintiff's title to re- 
cover is as assignee of the payee; and it is nec<)ssary that he show the as- 
signment, by proving the signature of the assignor, who is the payee, either 
by evidence of his hand writing, or by other sufficient evidence. 

As to notice of the protest of a foreign bill, a copy of the protest should 
be given or oiSered to the drawer, or due dilligence used to furnish him with 
this notice, before he can be charged, if when the bill was drawn his con- 
nection with the drawee was such as gave him a right to draw. As notice 
is alleged in the declaration to have been actually given, the written notice^ 
with a copy of the protest 19 left at a former dwelling of the defendant, in 
which neither he nor his family then resided, is not evidence of the notice 
stated in the declaration; although the defendant's wife might elsewhere re- 
ceive it; for it is not stated that she was em lowered by her husband to re- 
ceive notice of the protest of bills drawn by him. But as the defendant had 
been absent for several years, and had left no known agent to receive notice, 
had the use of due diligence been averred in the declaration, instead of jio- 
tice being in fact given, the case would have shown sufUcient evidence of such 
diliirence. 

On the second point, as the signature of the payee was not admitted nor 
proved, and as there was no evidence that he had assigned the bill, the ver- 
dict must be set aside. 

Leave was afterwards given to the plaintiff to discontinue. 

271. 

JoHK Stober, Administrator of the goods and estate of John Storer, Esq. 
deceased, not administered by Joseph Storer, Esq. Now deceased^ 
V. Joseph Storer and Clement Storer, Administrators of the 
goods and estate of the said Joseph Storer, Deceased. 

Whare a decree of the court of probate had passed, directing administrators to paj a 
balance to the administrator de bonis non of an estate of which their intestate had 
been first administrator; and afterwarda judgment was recovered for the benefit of 
the administrator de bonis nin, against thorn upon tlieir administration bond; but 
the said judgment was not satisfied: it was held that the administrator de bonis non 
might still maintain an action of debt upon the decree against the administrators 
declaring against them in that capacity. 

Parsons, C. J. After hearing the parties, it is our opinion that this ac- 
tion is maintainable by the plaintifr. When the decree passed he might have 
sued this action, if the defendant refused to obey the decree, and unless they 
had a sufficient reason for not obeying the decree, the plaintifT might have 
recovered. As a want of assets in their hands was no legal objection to set- 
tling the administration account; yet as their intestate might have died in- 
solvent, of this insolvency in some form they might avail themselves. In this 
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actioTT therefore the defendants might have pleaded no assets, if the fact 
^vould have supported them; and by not pleading it, they must be considered 
^s havincr assets* 

The consideration that a want of assets would have been a good plea, 
PCi'ficienlly evinces the legal propriety of this action being sued against the 
defendants as administrators, notwithstanding the decree is against them. In 
the same manner, if judgment be recovered against administrators on cognO' 
mt acliunem^ which does not confess assets; and action of debt on this judg- 
ment must be sued against them as administrators, in which they may plead 
no assets, or if they have assets, that they may in their administration account^ 
charge the estate with the payment of such judgment. 

The judgment upon the administration bond is no bar to this action; be- 
U)g merely a cumtilative remedy, by the stipulation of the sureties; and a 
judgment in a 8uit> where the action is given as a remedy merely cumulative, 
is no bar unless such judgment has been satisfied^ for although there may be 
two remedies, there can be but one satisfaction. The plaintiff having for- 
merly sued the bond, has Qot baryed himself of liiis action, as the bond re- 
mains wholly unsafisAed. 

There are cases, in which an action on the bond may be the most eHectual 
remedy. The administrator, if living, may have no property; or he may die 
without leaving any; in either of which cases the surety might be compelled 
to satisfy any damages arising from a breach of the condition of the bond by 
iiii principal. 

Tf satisfaction be obtained on the bond for the injury in not obeying the 
decree, debt cannot afterwards be maintained on the decree. So after the 
xlefendants have obeyed this decree, or satisfied thejudgment which may be I'e- 
Tcovered against them in the present action* the plaintiff cannot maintain scire 
Jhcias on the judgment which has been rendered on the bond, unless for dam- 
ages otherwise accruing than from refusing to perform the decree. The plea in 
bar is therefore in our of union bad,and no answer to the plaintiff's declaration. 

After this opinion was given, the court enquired why execution was not 
awarded in the suit wpon the bond; and it was said, (hat as the sum decreed 
was to he distributed when recovered; and r^s the defendants were entitled to 
a <iislributive share, execution was suspended, until their proportion might be 
settled and deducted from the amount of the decree in a new account. 

The court then observed that there must have been some mistake or mis- 
<ipprc'ien8ion; for the present plaintiff ought not to settle another admini*" 
t ration account^ chai-ging himself with this balance, before he received it^ 
and that the only regular way, in which a distribution could be decreed, was 
ihe pa ymeni of this balance to the plaintiff, and then a distribution of it» up« 
on his charging himself with it in a new account. But if the parties would 
G^ree, it jnighi now be done by the entry of a special judgment. The par- 
ties thereupon agreed to a special judgment, which was rendered by consent. 

TOWLE, ADMX. V. LoVET. 6 R. 394. 

Trover for the conversion of a title deed of lands of the pli^ntiff *8 intestate, of which 
lie died seized, allcj^od to have been committed in the lifetime of the Intestate. 

The parties agreed on the sum for which judgment should be rendered against the de- 
fendant, if the court should bo of opinion that the plaiutilF, in her capacity of ad- 
ministratrix, is entitled to recover. 

Parsons, C. J. The defendant, although a stranger to the land, having 
an interest in it, has denied the nlaintiff's riorhf ta m»;nUur thi-t«c»^on be^ 
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eause the charters of inlieritance atcommon law belong to the heir, and not 
lathe admiQistrator; and whether the plaintiff in her capacity of adnQini»' 
tratrix can or cann(»t maintain this action, is the question fvt our decision. 
And we are satbfied tl^t in this state an administrator can maiotain this 
action. 

It is rery properly admitted, that for a conversion of the intestate's goo«b> 
in his lifetime, trover will lie by his administrator ;. and the party, who took 
an interest in charters of inheritance, may* maintain not only detinue to re* 
cover them, but also trover for their conversion against a stranger. In thi» 
staie^ lands- are assets in the hands of an administrator, for the payment of 
debts on a deficiency of perdonal estate; and in selling them it may be ne- 
cessary for him to exhibit the title dee(b to persons who propose to purchase. 
So if the intestate has sold the lands with warranty,, and after his- decease 
an action is. brought to evict the purchaser, by a party claiming under a par* 
aiBouot title; the administrator may besuedin an action of covenant brok- 
en, if the purchaser be evicted, and damages recovered; he may therefore^ 
have an interest to furnish the purchasct: willi the title deeds, to defend hi& 
title under the purchase. For these reasons, in this stfite, the administiator 
has an interest, as against a stranger to the lunds, who can have no colour 
of right to the deeds. 

In>the case at bar it may. be further added, that the conversHon was com- 
mitted in tlie inte&tate^s lifetime, and while he lived the damages for thecon« 
version accrued to him: which as a chose in action came to the plaintiff as^ 
his administratrix, and did not descend to the heir. We are therefore satis- 
fied that this action may be maintained by the plaintiflf in her capacity:' 
Against a stranger. 

Whether this action by au administrator could be maintained against an. 
heir fop the last reason;, and also when in fact the lands are necessarily tOk 
be sold for the payment of debts^ so tha^ the heir has no interest m them;, it 
18 unnecessary tadectJe^ 

Barnes v. Tits: iNHAnrrANTs of the first parish in Falm»vih,^R. 49t». 

Parsons, C. J. The plaintiff claims to be a public teacher of piety, 
religion and morality, within the lliird a i tide of the declaration of rights 
prefixed to the constitution of tins conin>on wealth; but of a sect of cliristians 
different from ihe inhabitants of the fiftt parish in Falmouth; and pubhcly 
instructing several of the said inhabitants, who arc of the same sect with 
himself, who usually attend on his preaching,^ and who have directed their 
taxes, paid for supporting public worship in the parish, to be paid over for 
his support; and he has instituted this suit to. recover those taxes of the^ 
parish. 

Not pretending to be the public teacher of any incorporated religious 
society obliged by law to maintain a public teacher, to maintain the issue on 
his part, he offered evidence that in fact he was the teacher of a voluntary 
society of Universalists, who usually attended on his instruction. This evi- 
dence was rejected by the judge, on the ground that no person could main- 
tain this action, but a protestant teacher of piety, religion and morality of 
some incorporated religious society; and to this rejection the plaintiff ex- 
cepts. 

The Ic<Tal effect of evidence of this kind, in cases of this nature, has 
been often a subject of discussion; and among judges there have beea dif- 
ferent opinions. '1 he subject certainly requires a diligent examinatiojcii ex^ 



Mat Term, Citmbe&land, I8t0. 339 

fimpt M far as possible from the influence of any prepossessions, or precon^ 
ceived opinions. For this purpose we shall consider tlie motives which ia- 
duced this people to introduce into the constitution a religious establish* 
tnent, the nature of the establishment introduced, and the rights and privi- 
leges it secured to the people/and to (heir teachers. If those points shall 
be clearJy and justly explained, it will then be easy to infer the principles by 
which the present action must be decided. 

The object of a free civil government is the promotion and security of 
the happiness of the citizens. These effects cannot be produced, but l)y 
the knowledge and practice of our moral duties, which com^n-ehend all the 
social and civil obligations of man to man, and of the citizens to the state. 
If the civil magistrate in any state could procure by his i^gulations an uni- 
form practice of these duties, the government of that state would be perfect. 

To obtain that perfection, it is not enougli for the magistrate to define the 
tights of the several citizens?, as theyai-e related to life, liberty, proncrty 
and reputation, and to punish tliose by wbom they may be invaded. Wise 
laws, made to this end, and faithfully executed, may leave tlie people stran- 
gers to many of the enjoyments of civil and social life, without which their 
happiness will be extremely imperfect. •Human laws cannot 6blige to the 
performance of the duties of imperfect obligation; as the duties of charity 
and hospitality, benevolence and good neighborhood; as tlie duties-resulting 
from the relation of husbantl and wife, parent and child; of manto man as 
children of a common parent; and of real patriotism, by influencing every 
citizen to'love.hls country, and to obey all its laws. These are moral du- 
ties, flowing from the disposition of the "heart* <and.T)otsu'bject to the control 
«f human legislation. 

Neither can the laws prevent, by temporal puhislmieift, secret oHences, 
committed without witness, to gratify malice, revenge, or any lather passion, 
by assailing the most important and most estimabhe rights of dthers. For 
liuman tribunals cannot proceed against any crime, unless ascertained |^ 
evidence ; and they are destitute of all power to prevent the commission^ 
offence, unless by the feeble examples exhibited in the punishment of those 
irho may be detected. 

"Civil government therefore, availing itself only of its own powers, is .ex- 
tremely defective; nnd* unless it could derive assistance from some superior 
power, whose laws extend to (he temper and disposition of the human heart, 
and before wliom no offence is secret; wretched indeed would be the state 
of man under a civil constitution of any lerm. 

This most manifest truth has1)een fcilt by legislators in all ages; aod an 
man is born, not only a social, but a religious being, so in the .pagan worM 
Ifdse and absurd systems of religion were adopted and patronized by the 
magistrate, to remedy the defects necessarily existing ui a government mere- 
ly civil. • . . . , 

On these principles, tested by the experience of mankind, and by Che re- 
flections of reason, the people of Massachus^ts, in the frame of their gov- 
ernment, adopted and patronized a religion, which, 'by its benign and ener- 
getic influences, might co-operate with human instittitions, to promote and 
secure the happiness of the citizens, so far as might be consistent with the 
imperfections of man. 

In selecting a religion, the people were not exposed to the hdKsard of 
choosing a false and defective religious system. Christianity had long been 
promulgated, its pretensions and excellencies well known, and its divine 
authority admitted. This religion was found to rest on the basis of immor- 
tal truth ; to contain a system of morals adapted to man, in all possible ranks 
aod conditions, situations and circumstances, by conforming to which he 
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Would be meliorated and improved in all the relations of human life ; and 
to furnish the most efBcacious sanctions, by bringing to light a future state 
of retribution. And this religion, as understood by protestanls, tending by 
its effects to make every man submitting to its influence, a better husband, 
parent^ child, neighbor, citizen and magistrate, was by the people establish- 
ed as a fundamental and essential part of their constitution. 

The manner in which this establishment was made, is liberal, and consis- 
tent with the rights of conscience on teligious subjects. As religious opin- 
ions Ai>d the time and nrwnner of expressing the homage due to the gover- 
tidt of the universe, are points depending on the sincerity and belief of each 
individual,and do not concern the public interest, care is taken, in the second 
articib of the declaration of rights, to guard these points from the interfer- 
ence of the civil magistrate; and no man can be hurt, molested or restrained 
in his person, liberty or estate, for worshipping God 'ta the manner and sea- 
son most agreeable to the dictates of his own conscience, or for hi§ reli- 
gious profession or sentiment ; provixled be does not disturb the public 
peace, or obstruct others in their religious worship ; in which case he i» 
punished, not for his religious opinions or worship, but because he interrupts 
othen in the enjoyment of the rights he claims for himself, or because he 
has broken the public peace. 

Having secured liberty of conscience, on the wibjec*t of religious opinion 
and worship, for every man, whether Protestant or Catholic, Jew, Mahom- 
etan or Pagan, the constitution then provides for the public teaching of the 
precepts and maxims of the religion of protestant christians to all the peo- 
ple. And for this purpose it is made the right and the duty of all corporate 
religious societies, to elect and support a public protestant teacher of piety^ 
reWgian and morality^ and the election and support of the teacher depend 
exclusively cm the will of a majority of each society incorporated for those 
purposes^ As public instruction requires persons who may be taught, every 
citizen may be enjoined to attend on some one of these teaehers, at times 
and seasons to be stated by law, if there be ahy on whose instructions he can 
conscientiously attend. 

In the election and support of a teacher, every member of the corpora- 
tion is bound by the Tril! of the majority ; hut as the great object of this pro- 
vision was to secure the election and support of pubh'c protestant teachers 
by corporate societies, and as some members of any corporation miglit be 
of a sect or denomination of protestant christians different from the majori- 
ty of the members, and might choose to unite with other protestant christians 
of their own sect or denomination, in maintaining a pubhc teacher, who by 
law was entitled to support, and on uhope instructions they usually attend- 
ed; indulgence was granted, that persons thus situated might have the mo- 
ney they contributed to the support of public worship, and of the public 
Jeachers aforesaid, appropriated to the support of the teacher, on whose 
instructions they should attend. 

Several objections have at times been made to this establishment, which 
may be reduced to three : — That when a man disapproves of any rcligioD, 
6r of any supported doctrines of any religioUj to compel him by law to 
contribute money for public instruction in such religion or doctrine, is an 
infraction of his liberty of conscience : — That to compel a man to pay for 
public religious instructions, on which he does not attend, and from which 
he can therefore derive no benefit, is unreasonable and intolerant : — And 
that it is antichristian for any state to availitself of the precepts and maxims 
of chl-istianity, to support civil government ; because the founder of it has 
declared that his kingdom is not of this world. 

These ohjections go to the authority of the people to make this constitu- 
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tion, which is not proper nor competent for us to bring into question. And 
although we are not ablc,*and have no inclination to assume the character of 
theologians, yet it may not be improper to make a few short observations, 
to defend our constitution from the charges of persecution, intolerance 
and impiety. 

When it is remembered that no man is compellable to attend on any re- 
ligious instruction, which he conscientiously disapproves; and timt he is ab- 
solutely protected in the most perfect freedom of conscience in his religious 
opinions and worship ; the first objection seems to mistake a rodn's coiH 
science for his money, and to deny the state a right of levying and of appro- 
priating the money of the citizens, at the will of the legislature, in which they 
all are represented. But as every citizen derives the security of his proper- 
ty, and the fruit of his industry, from the power of (he state; so as the price 
of this protection, he is bound to contribute, in common with his fellow- 
citizens, for the public use, so much of his property, and for such public 
uses, as the state shall direct. And if any individual can lawfully withhold 
his contribution, because he dislijkes the appropriation, the authority of the 
state to levy taxes would be annihihited; and without money it would soon 
cease to have any authority, But all monies raised and appropriated for 
public, uses, by any corporation, pursuant to powers derived from the state, 
are raised and appropriated substantially by the authority of the state.— 
And the people, in their constitution, instead of devolving the support of 
public teachers on the corporations, by whom they should be elected, might 
have directed their support to be defrayed out of the public treasury, to be 
reimbursed by the levying and collection of state taxes. And against this 
mode of support, the objection of an individual, disapproving of the object 
of the public taxes, would have the same weight it can have against the 
mode of public support through the medium of corporate taxation. In ei- 
ther case, it can have no weight to maintain a charge of persecution for 
conscience sake. The great error lies in not distinguishing between liberty 
of conscience in religious opinions and worship, and the right of appropria* 
ting money by the state. The former is an unalienable right; thei latter is 
surrendered to the state, as the price of protection. 

Ths second objection is, that it is intolerant to compel a man to pay for 
religious instruction, from which, as he doesnot hear it, he can derive no 
benefit. This objection is founded wholly in mi«»take. The object of pub« 
He religious instruction is to teach, and to enforce by suitable ai^umeiits, tho 
practice of a system of correct morals among the people, and to form and 
cultivate reasonable and just habits and manners; by which every man^s 
person and property are protected from outrage, and his personal -and social 
enjoyments promoted and multipled. From these efTccts every man derives 
the most important benefits, and whether be be, or be not an auditpr of any 
public teacher, he receives more solid and permanent advantages from this 
public instruction, than the administration of justice in courts of law can 
give him. The like objection may be made by any man to the support of 
public schools, if he have no family who attend; and any man, who has no 
lawsuit may object to the support of judges and jurors on the same ground; 
when if there were no courts of law, he would unfortunately find that causes 
for lawsuits would sufficiently abound. 

The last objection is founded upon the siipposed anticbristian conduct of 
the state, in availing itself of the precepts and maxims of Christianity, for 
the purposes of a more excellent civil government. It is admitted that the 
founder of this religion did not intend to erect a temporal dominion, agree- 
ably to the prejudices of his countrymen; but to reign in the hearts of men, 
by subduing their irregular appetites and propensities, and by moulding their 
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passions to tlie noblest purposes. And it is one great excellence of liis re- 
ligion, tliat not pretending to worldly pomp and power, it is calculated and 
accommodated to meliorate the conduct and condition of man, under any 
form of civil government. 

The objection goes further, and complains that Christianity is not left, for 
Its promulgation and support^ to the means designed by its atithor, who re- 
quires not the assistance of man to effect his purposes and intentions. Our 
constitution certainly provides for the punishment of many breaches of the 
laws of christianfty^ «ot for the pporpose of propping up the christian reli- 
;gio«, but because ibose breaches are offences against the laws of the state; 
and it IS ft civil, as well as a religious duty of the magistrate, not to bear the 
sword in vain. But there are many precepts of Christianity, ot which the 
violation cannot be punished by human laws ; and as obedience to them is 
beneficial to civil society, the state has wisely taken care that they should 
be taught, and also enforced by explaining their moral and religious sanc- 
tions; as they cannot be enforced by temporal punishments. And from the 
genius and temper of this religion, and from the benevolent character of its 
author, we mtist conclude that it is his intention, that man should be benefit- 
ted by it in his civil and political relations, as well as in his individual capa- 
city. And it remains for the objector to prove, that the patronage of Chris- 
tianity by the civil magistrate, induced* by the tendency of its precepts to 
form good citizens, is not one of the means, by which the knowledge of its 
doctrines was intended to be disseminated and preserved among the human 
race. 

The last branch of the objection rests on the very correct position, that 
the faith and precepts of the christian religion are so interwoven, that they 
must be taught together; whence it is inferred that the state, by enjoining in- 
struction in its precepts, interferes with its doctrines, and assumes a power 
not intrusted to any human authority* 

If the state claimed the absurd power of directing or controlling the faith 
of its citizens, there might be some ground for the objection. But no such 
power is claimed. The authority derived from the constitution extends no 
further than to sul^mit to the understandings of the people, the evidence of 
truths deemed of public utility, leaving the weight of the evidence, and tlie 
tendency of those truths, to the conscience of every man. 

indeed, this objection must come from a willing objector; for it extends 
in its consequences, to prohibit the state from providing for public instruction 
an many branches of useful knowledge, -which naturally tend to defeat tht) 
arguments of infidelity, to illustrate the doctrines of the christian religion, 
4ind to confirm the faith of its professors. 

As Christianity has the promise, not only of this, but of a future life; it 
cannot be denied that public instruction in piety, religion and morality, by 
protestant teachers, may have a beneficial efiect beyond the present state of 
existence. And the people are to be applauded, as well for their benevo- 
lence as for their wisdom, that in selecting a religion, whose precepts and 
sanctions might supply the defects in civil government, necessarily limited 
in its power, and supported only by temporal penalties, they adopted a relig- 
ion founded in truth; which in it its tendency will protectour property here, 
and may secure to us an inheritance in another and a better country. 

The objections to our constitution cannot be made by] the plaintiff, 
who having sought his remedy by an action at law, must support it as 
resting on our religious establishment, or his claim can have no legal found- 
ation. 

The last po^nt for our consideration is, whether this establishment^ accord- 
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ing to the true intent and design of its provisionSf will or will not enable the 
plaintiff to maintain his claim to the money he demands. 

The objection against his claim is substantially this: That the constitution 
has not provided in any way for the legal support oi any teacher of piety, re- 
ligion and morality, unless he be a public protestant teacher of some incorpo^ 
rated religious society. It is admitted by the parties, that the plaintiff is m 
protestant teacher of a voluntary society not incorporated, and which is un- 
der no legal obligatioi> to elect or support m teacher. That he and his hear- 
ers are of a denomination of christians, different from that of the inhabitanta- 
of the first parish in Falmouth, and all other facts necessary to support the 
action may be presumed* 

After a consideration of these facts, we are all of .opinion, that the constf' 
tulion has not authorised any teacher to recover, by action at law, any mo- 
ney assessed pursuant to the third article of the declaration of rights, but a 
public protestant teacher of some legally incorporated society; and that the 
objection must prevail. The societiea, who may elect an4 support teachers 
of this description, are described as ^Howns, parishes, precincts, or other bod' 
ies politic, or religious societies;*' which last expression in merely explanatory 
of the words, bodies politic,?ind confines them to bodies politic, incorporated to 
act' as religious societies. If we are to consider the words religious soct^ites, as 
descriptive of a class of societies, not included in the words bodies polUict the 
consequences would be, that all bodies politic, for whatever purposes incor- 
porated, would be obliged to elect and maintain a teacher of religion ; a 
consequence . to absurd to be admitted. Indeed the words religioua socte- 
iiesj must from the nature, of the duty imposed on them, necessarily mean 
societies having corporate powers; because without those powera the duty 
cannot be legally performed, a volimtary association having no legal author"! 
ity to assess money on all the members, or to compel payment,, or ta elect a 
teacher by a vote of the greater part. 

The plaintiff's claim is endeavoured to be supported by the fourth para-^ 
graph of the third article, in which it is declared that ^*all monies paid by the 
subject to the support of public worship, and of the public teachers aforesaid,, 
shall, if he require it, be uniformly applied to the support of the teacher of 
kis own religious denomination, on whosQ instruction he attends." And it 
is contended, that in this*paragraph two descriptions of teachers are included; 
the first referring to the teachers of incorporated societies, provided for in 
the first paragraph; and the latter embracing teachers of any voluntary soci- 
ety, who in fact havo a teacher, although not obliged to elect and support 
one. We are however satisfied, that in every pait of the third article, but 
one class of public teachers is contemplated, and which is particularly de- 
scribed in the first paragraph; and that whenever teachers are mentioned^ 
such teach^^rs alone are intended, who by law are entitled to support. For 
although the constitutioi¥ contemplates different denominations of protestant 
christians, yet no religious societies are referred to, unless incorporated; and 
no teachers are mentioned as existing, who are not entitled to a maintenance* 

If the construction, which was contended for, was right, then a Roman 
Catholic teacher might maintain an action similar to the plaintiff '^s. But in 
the case of Matignon v. The inhabitants of Newcastle, in the county of 
Lincoln, decided same years since by this court in Siuffolk, it was determin- 
ed, that the teacher mentioned in the latter part of the fourth paragraph ao 
far referred to the first paragraph,, as that he must be a protestant teacher^ 
And if a reference must be made to any part of the description,, we know 
not why it must not be made to the whole of it, as the article has drawn no 
line of distinction^ 
In the latter part of this fourth parag;raph„ the teachers to whom the mo» 
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ney may be applbd» are described as public teachers. Bui a public teacher 
must be a teacher of some public, and not of any private religious society. 
And what society must be deemed a public society is certainly a question of 
law, whether it be settled by a judge, or by a jury. When therefore the 
facts, describing the nature or circumstances of any society, are established 
by evidence; from those facts the law must conclude, whether the society 
be, in legal contemplation, public or private. Now if the society be not in- 
corporated, what rules are prescribed by law, by which its cliaracter may be 
defined? Does it depend on the number of the associate?, or on the notorie- 
ty of the association? If on the former, what number is sufficient? If on 
the latter, what degree of notoriety is necessary? On these points the law 
is silent. But there is a legal principle applicable to this subject, and which 
can at all times be applied with certainty. A public society is a society 
known in law, formed by the public authority of the state; ond a private so- 
ciety is formed by the voluntary association of private persons, the powers 
of which are derived from tlie individual <;onsent of each member. 

To admit the plaintiff *s construction, would render the first paragraph 
unreasonable and unjust. By that paragraph, a corporate religious society 
is obliged to support a public teacher; but by his construction, the means of 
support may be taken from it, without any fault on its own part. Any number 
of members^ whether five or five-hundred, (for a voluntary society' may con* 
sist of any number, large or small,) may associate together, assume the de* 
nomination of protestant christians, and at their own pleasure withdraw their 
assistance from the corporation whose duty remains, by engaging a teacher 
upon any or no term?, and whom they are not obliged by law to maintain. 

By this last paragraph, a reasonable indulgence is in particular cases 
granted. When there are teachers of two incorporated religious societies 
of dificrent denominations, a member of one, who is of the sect, and wor- 
ships with the other, may direct his parish tax to be paid to the teacher, on 
who9e instructions he attends. This can be attended with little iiitonveni- 
cncc, as both the teachers are entitled by law to a support, and the exchange 
of hearers may be mutual. 

But- to extend this indulgence to a teacher of an unincorporated society, 
who is entitled to no support, would be to grant him a remedy where he has 
no right, and to encourage disaffection and divisions in regular parishes, 
thereby also lessening or defeating the means they have of supporting a 
public teacher, to which they are obliged by this very article. 

Again it is asked, what relief can a few conscientious men have, who arc 
of religious sect, different from that of the parish in which they live, and 
have no teacher of any corporate society in liieir neighborhood, of their own 
sect or denomination, on whose instructions they can conscientiously attend? 

The rights of conscience, in matters of religious opinion and worship, are 
protected by the second article; and by the third article, they are not oblig- 
ed to attend on the instructions of any teacher, whom they cannot conscien* 
tiously hear. The inc onvenience therefor e is merely pecuniary, and of no 
g reat "yg" itude In mis case they ought,^s good clllifceiis, to submit to those 
laws, t lo m "\v h icTi they derive protection for their persons and property, and 
which must regulate the disposition of all assessments made by their author* 
ity. When their numbers are lari^e, and they are able and willing to sub- 
mit to the obligation of electing and supporting a public teacher, the liber* 
ality of the legislature will grant them relief, by vesting jhem with corporate 
powers; when in consequence of those powers, other corporations will not 
be disabled from discharging the duties already imposed on them by law* 
And it seems a mistake, to suppose that tiie legislature cannot grant any 
further relief in particular cases, which in its discretion it may consider as 
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cleiACrtirig reli^. Qnakers are not provided fiir bf the third article, beeaute 
they have no teacher, and they resist tlie payment of any ministerial taxet. , 
But they were exempted from ministerial assessments by the provistona of a 
provincial statute now expired, and thpse provisions are re-enacted by the 
statute of 1799,c. 87. 

But the object of the leonatitetion wm Id teCde gMMral principles, and to 
sec(m general rii^; Khd iiot to legislate in all cases/ If paytieoiar oaseir 
3hould ari^e, which might claim relkf, consistently with the constitution; 
those cases were lefl to the discretion of the legislature, to whom the inter- 
ests of thd citizens afe eotnusted. 

*Ilielasl^paragraph off the third article has also been pressed ui^on usi It 
P^roTides tluit ^ every, denomination of christians, demeaning themselves 
peacea.bly, and as good subjects of the commoDweaUh, shall be equally un- 
der the protection of law; and no subordiiuition of one sect or denomination 
to another shall erer bn establishad by law/', 

- jn pur opiniony^this paragraph has no relation to the subject before us. Its 
c^i}ect w^ loprerent any I^rarcl|y»tor.e<icle8iastical iurisdiotion o( one sect 
of chnstiaQs over any other siect; and the sect of. Roman Catholics are as 
fully entitled to the benefit of this daose* as any society of. protestapt chris- 
tknSb it was abo intended to prevent any. religions, test, as a qualification 
for office. Therefore those Catholics, who renounce all obedience and sub- 
jeetioii'to the Pope^as- a foreign prince or prelate^ may notwithntanding 
their raligioue teiwta, hold any ctwl officot although the constitution has not 
provided for the supponrt e£ any public teacher of the popish religion. 

If this paragraph can be considered as relating to the provision for pubiic 
teaehere, a eathotio teacher a eatfaoUc eongregation^ might maintain an ap- 
tion^to recover the parish taxes of hia.liearers, as well as a- public prosiest- 
ant teacher 'of any tncorpotated religious society^ 

The only inferiority, Qreated by the third article, is founded on a BO<^ial 
principle, essential to the eadsleiiee of any society, the submission of the 
minority to the majority. This sabmission is required^ without any regard 
to the ^ects or denominations of ehr istians. In the present case, if the 
plaintiff was of the same sect as the inhabitants of the first parish in Fal-. 
mouth, and thoy were of the denominaiion to which he belongs, the law 
would be precisely the same. 

This coiietnieliony which we findauraelves obliged to give to the constitu- 
tion dn this subject, is agreeable to 4be construction adopted by the legisla- 
ture, as expressed 4n the statute of HSf » c. 87f before cited. Thus all cit- 
izens e^ceept qnakersy are obfiged to contribute to the support of public teach- 
ers; and wBeiKany memben of any society, bat of a different sect, shall re- 
quest to have- his (axes paid to the teacher of his own sect, but of another 
society, his request x;annot pr6vail».but on his producing a certificate signed 
by his public teacher, and by a committee of the society* purporting in sub*, 
stance such facts, as entitle him to the obtaining of hit request; and the as- 
sessors of the society^ in wfaieb he dwells, may afterwards omit him in their 
assessments. 

This eonetruetion isnot^nied; but it is argued,. that the legislattu-e can- 
not, by aiiy construction^ contrd the c^mstituticm. This is true ; but wherei 
afty part of the constitution is of doubtful conslruotiontthe opinion of the leg* 
islaturedesenres to be heardf and lb entitled to due coniuderation. And in. the 
preseftt case, their constructictt appears to us to be corrects Certainly, no 
concltteion can be drawn from it, that the statute intended to exempt any 
citizen except quakers^from contributing to the support of some public pro- 
testa nt teacher. 

'-,• ■ 44 
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It is our opinion, thai the verdict. dostoiulr and thai ju^meat be readered 
opcMrit 

274, 

' ■ ■"- ** ■•>' ■ ■-■■ ; ^ 

ALUAMDBm WaLCOT, and others v. EuZAB&TB KnIOBT, Amr OTHEIUh 9^ 

B. 4I8. 

TKn was a writ of entry aur dineitin^ in the per, fn wtjiell thedemsii^iuiitf eomi wa 
the smzin of- Samuoi Waldi^, their ajoeeator) within 6fiy years, and on a dissesli^ bj 
one George Knight, bj whom the tenants hare their right of entry. The tiMiCttts 
pleaded the genera) issue, that the said George Knight old not ditaente^.&e. fHlidb- 
was joined by the demandantSb 

pAnsoNs, C.J. In a writ of entry,, when the general iaflae le-pieaded^ 
tAe demandant on the trial may give evidenee i^ tlie eeizio, on which he has 
counted, within the time alleged in his coont., Having done this, he OHMit 
recover anl^ this evidenca iscfinttoM by the avidenea of the leaaal; <Mr 
imless tbe^ tenant can show, that the entty, which- is averred to be a ditfws i P p 
was jast or by judgment of kw. Theee seem to be all tile points put itt* 
issue by the plea-of nul diMBttim, 

But the tenant, besides pleading in abatemeirt to the writ, Or iUsii^ng iha 
entry by plea to the action of the writ, may also plead in bwr« Aod al*- 
though under the general issue be cannot-give in evidence a title» aadea 
which he does not clttfm, unless it be to rebet the demaodant^s evidenee of 
seizin; yet he nray piiead in bar a conveyance by theifemandaai to a ibinii 
person, under whom he does nof etoim. For if the tenant have no rights 
yet if the demandant have no right, he cannot in law draw kUo question Iha* 
tenant^ seizing whether acquired by right or by wrong. 

But notwithstanding an execution by the cfi^raandant of a deed, purporting 
to be< a conveyance of his right, no right may in fact pass by such deed; and 
the demandant may reply to the tenant's bar, that ..nothing passed by the-- 
deed, which may be traversed* and an issue to the country be joined^ 
and tried; and if the verdict be io» tbe demandant^ he shalj^ hare judg* 
ment. 

It may oflen happen in- this state, where boundaries are not ascertained, 
that the owner in fee of land may be disseised without knowing it, aod may 
honestly execute a deed of conveyance to an intended purchaser, equaHy ig- 
norant of the disseisin; in which case it is very dear that nothing woald pass 
by the deed. But the law would be very unreasonable in deciding, because 
the supposed purchaser cannot maintain an action against the disseisor, be- 
cause he took nothing by his deed, that the owner,, from whom noth- 
ing passed, should also be barred of his right of action, against a wrong- 
doer. ' 

We will now apply these well known principles to the case at bar.. The 
deeds, which were admitted in. evidence* were executed long after the grant- 
ors had been disseised; so that nothing could pass by those deeds to the 
grantee, who was not in possession, the tenant then having the freehold, and 
the general issue was upon trial. Neither of these deeds had any tendency ta 
disprove ihe seizin of the aticestor of the demandants within the time aver^ 
red in the writ; or to prove that the entry of George Knight waa just or by 
judgment of law. Under this issue, these deeds could not legally be^ 
read in evidence, not having any bearing upon either of the points at 
issue. 
But if the tenants had pleaded these deeds in bar, the demandants might 
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1«i1N» r«{)3ie<l, tittt noAing ptts^^^j them, whtcli replication in this ease, 
wovM hafe been true, and the Wr wmild have been avoided. In no'Vie^, 
4n wbich'the esse presentii ihidf, trotfld these deeds have defeated the. right of 
aetioii of the demafuhntls. The dn-cetion of the judge w^s incorrect ; the 
werdict must be set aside, and a new trial be granted. 

It ought -to be observed, that oil conversing witb the judge, before whom 
^this eatise was tried, be declared ^Ihat hf9 direction was against 'his owli-opin- 
''fon,*and was giren with mach refltictance. But the case of Drink waterr. 
HartiB, which has been referred to in the argament, was cited at the bar, in 
wfaidi it tai said, that the jtidges, hi a real action, upon a trial on the gener- 
td issue, bad decided, that if tbe demandant had executed deeds, purporting 
^ocoiirey all their ri^t^'to Grangers not ia possession, and by wbioh deeds 
^nothing passed, those deeds hnglrt be read in evidence, and would in law de» 
feat dM demandant^ action^ — ^hat be did* net feef himself at liberty, wben 
sitting iiloiie,t« ofArrule tliis decision, but reported bis direction for the con- 
eideMiofi dT a full court. 

The deoisioii in that ease was cmrectly ptated to the judge. It wits inade 

in foaite durttig a jury trial, wheiithe judges were denied any means of con- 

miking books, or of deliberation on the point; end it must be orerruled^ as 

repognaat to the established .rales of *o¥i4fonce, applicable to the trial of ae- 

ntions of entry on tbe general issuiL 

It Wis said by the judges in tttot «aee, that the purchase of a dormant ti- 
4le, liom a ptrty not seized, by a stranger odt of poss^ision, was an offence 
-at law. Vm m true, irben made wittingly «to ^i^turb the tenant inMspo^ 
session. Tbe parties may -be pimisbed for the offence, aodHheoonveyance 
IS Void; but l9lere » tio tcintitta of law, tbat a man^having aright io recov- 
-or in a 'Veal action, .is barred by the execution of a deed, pafporting.toHiye 
-41 eoaveyaiioe, but by infhiehiiisTigfatdid not pass,- unless by way Of estoppel, 
as between tbe parties to the deed. And if it was possibie to suppose, tbst 
a deed of a person hafring riglit, and which does not pass his right, shall bar 
Mm right as toatrangeiis'to the deed; yet this de^ could not be given in evi* 
'dence on tbe general issue, but should have been specially pleaded, as its el^ 
lects would be to confese and avoid tbe count, and not to disprcnre any ofijha 
-arerments tbelvin contained. Kowtsver this may be, it is extramaly«olear« 
.that in the present case, under no iiorm of pleading, can the deeds jread in ev* 
4denco bar the demandants of their right* 

iFtr Cttfioai unanlmoiisly, verdict set aside, and a new trial granted. 

275. 

The Prssidknt, Djrectoks an's Compant of tbe Portland Bank v. Pe- 
ter StUBBS and iEzRA GlIiBS, 6 R. 422. 

• ■ • 

^hen aifalp at tea is mortgag^^) the mortgagee mast takepoaseteton as «o«ti «b may 
be ea lier retum, before tSe raertgage is complete. 

PAMoirs, G. J. From the statements lin this case several points arise, 1o 
'wbich the facts seemed not to be sufficiently directed. The conveyance by 
Weeks and Son to the plaintifis being a mortgage, it is a pledge of a person- 
ad chattel. But to such pleldge a delivery of the chattel is essential, to 
give the pawnee a special pi^operty hi it. And although a ship at sea may be 
mortgaged, yet the mortgagee must take the possession as soon as may bsf on 
her return, before tbe mortgage is complete. But the case does not statOi 
whether the plaiatillb did or did not take iiosseflAiofr of the ahip, on her put- 
tliag info Portkad. If it be said, tbat as the possession of the other moie« 
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\y remained in Weeks and Son as part owneri» that posaessioa shall be deem- 
ed tbe possession of tlie plaintifis, it may well be doubted whether the own- 
er of a chattel can pledge an undivided part of it, without delivering the 
whole to the pawnee. But in this case it is not neceaaary to decide on this, 
point. 

A nother point is, admitting the pledge of the moiety to be eoropleted, and 
that the plaintifiiH by virtue of the special property resulting from it* are en- 
tilled to one moiety of the freight on the salt, yet the assignment of the otii* 
er moiety b an assignment of a chose in action; and the replevin ought to 
have been sued out in the names of Weeks and Sent jointly -with the plain* 
tifis. This objection would be entitled to fnuch consideration^ had it been 
made by plea in abatement. But as the case is stated we ouglit to consider 
all objections to the form of the action as waived. 

Another point is, whether the plaintifis can be admitted to coolradict the 
bill of lading in this case, by proving tliat no freight had been paid for the 
salt. To this point the case does not seem to contain all the necessary facts^ 
If Stubbs, the consignee, was a stranger to the shipment, and no party to 
the bill of lading in making it, it is very clear that as to him the bill of la- 
ding cannot be contradicted, by proving that no freight had been paid. As 
he is one of the shippers, if the acknolwedgment by the master of the pay- 
ment of freight had been obtained by fraud or mistake, we arc satisfi^ that 
evidence of such fraud or mistake might be admitted, Butif the ship had 
been consigned in her outward voyage to the shippers, as the correspondents 
at Liverpool of Weeks and Spq^ the owners when she arrived there; and. af^ 
tor the transfer, but without any knowledge of it, it was lawfully agreed by 
the master and the shippers, that tbe latter should credit Uie ownerii with the 
freight, and that the master would, on that agreement, acknowledge the 
fVeight to be paid, and under this agreement the salt was put on board.; we 
are satisfied that the plaintifis would be bound by such agreement of theiv 
master, confirmed by his signing a bill of lading, on receiving the salt, ac- 
knowledging the freight to have been paid ; and tiiat their remedy for the 
freight would be against Weeks & Son, who had the benefit of iU The 
plaintifi*s would not have been personally answerable for any previous ex- 
penses about the sliip, but when they purchased a moiety, they must take it 
subject to all incumbrances on the ship, and to all lawful contracts, which the 
master had before made, or should afterwards 'make, respecting the em-> 
ployment of the ship; and whatever contracts he might lawfully make as the 
roaster of the ship of Weeks &. Son, he miglit still lawfully make, after the 
transfer, until he" had notice of it. This aulhorii^ in the master must l>e 
considered as acknowledged by every purchaser of a ship abroad, or manifest 
mischief and injustice might be the consequence. 

But it is not necessary to have the case amended, to decide on this point; 
as the point remaining is sufiicient to decide on the merits of this cause. 
>^dmitting, therefore, that the master might lawfully retain the salt, until the 
freight was paid, after he had transported it to the port of delivery ; the 
principal question ig, whether he could lawfully refuse to proceed from 
Portland to Boston, without a new stipulation for the payment of tiie Ireight 
at Boston. And we are satisfied that he could not. No freight was due un- 
til the voyage was performed, and the salt ready to be delivered at Boston, 
because no impediment to the performing of the voyage appears. If a ship 
on her way is prevented from further proceeding, and the shipper will re- 
ceive his goods, he shall pay pro rata freight; but this is not the case before us. 
The master here refused to perform his voyage without a new stipulation for 
the payment of the freight, which he was not authorised to demand. At 
Boston he might have retained the salt until payment of the freight; or if 
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lie had delivered it to the eonsigae?^ he migbt hav« teeovered the d-ei^^ht 
money by action. Very clearly no freight wa^ due atPortlaud; and the- 
master unlawfully refusing to perform the Toyage, Stubbs migfit lawfully tie- - 
mand the salt of bim at Portland. When the inaetenrefused to deliver the 
salt, he was answerable to Stabbs in trover, or the latter might 4Ake it by 
replevin. When Stubbs bad received the sakon his replevin, he was in 
the legal possessipn of it, which the plaiatt& could aot lawfully disturb, if 
the master had no right to retain the salt at- Portland against 8tubbs, the 
plaintifif, his owners, couU have no siieh right; and bsving no right to re- 
tain, they could not lawfully take it by replevin from Stubbs. for the purpose 
of detaining it until the freight should be paid. In fact, the master refusing 
to perform his voyaf^et and tranaport the wsdt to ^e port of delivery^ the sbif^ 
has not earned any freight; and consequently neither the masier aor owners 
have any right to retain the MU The f^iotifl&, therefore, have not main* 
tained their action. ; ^ 

We.are at a loss for any just ground, on which this writ was sued, admit- 
ting freight to be due; • for on the writ sued by Stubbs against the. mastert 
the right to retain would have come in question, and the weritB of tlie cause 
might have been decided. This aetitm was improperly commenced; for if 
the master had a right to retain, he in the action against him might havoliad 
Jttdgmeat for ft'returo, and ihe f^aintiflla: ki this action might have judgment 
to keep the goods inepierisable; which tv^oold be unreasonable, when both 
causes must be determined on the same facts and principles, and by^ privies, 
against ibi& same adversary. And if Stubbs had disclosed tliese facts hf 
plea ifr abatement, the writ must have abated. The law is otherwiseif Gray 
and the platnttf& had ei/A claimed tb'etpioperty in several and distinct 
rights. , ' >. r ■ 

There seems to be no color for making Gibbs, the officer, a defendant. 
His executing Stubbs' writ of replevin^ as was his duty, whether Stubbs 
could or could not maintain it, cannot make him liable as a wrongdoer. 
And if he had pleaded the facts here agreed, ^bo niust have had judg- 
ment. 

Per Curiam. The plaiutiff^ must be non^suit, and judgment be rendered 
for costs for Gibbs; and for Stubbs, that he have a return^ together wiili his 
damages and costs* . 

276. 
Thurston v. M*kowif, S R. 428, 

Whore aiiote was obtained by unfair means from the maker, it was held that he wmm 
still liable to an endorsee, who had obtained it bona fide, for a full consideratiot), and 
without any knowledge of the fraud, and within seveti days from its date, the note 
liaviiig been made at Porthoid, payabto on demand and told to^the endoriM in Bos- 
ton. 

r 

Parsons, C. J« The question upon the merits of this ca^e is, wliether 
the loss shall fall on the bona fdt purchaser of the note, or on the maker, 
who was defrauded. And it is settled law, that of two innocent parties, in 
a case like this, the loss shaH fall on the maker of the note. The endorsee 
gave credit to his name, and on this credit he paid a valuable consideration. 
Thd maker suffered himself to be overreached, and by bis own inattention 
or negligence, or undue confidence in the payee, the note has been negotia- 
ted, and has honestly and foirly come into the possession of the plauitiff. — 
On equitable, as well as legftl principles, the maker must bear the loss aria- 
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ifig from hk 9im •• gKgmc a or impropti^ aoofideftoey «id not dM endor- 
see, to whom no Ikult or indiscnCioa can beinfmCed bf the piroMnor. 

The defendiuiit hae turfed in tbk csm, iliti the aN»to wapiorer .doe, when 
the plaintiff purchaaed it, and therefoaoi thai any defence, which tnight be set 
up a^ainat the pay^ ought to be admitted afamalAlM eodonee. 

It certainly ia ft comet prinmple of law, that H the endoraee puro(hafe « 
note, when from the length of tiBM in whieh U haa been payable, <here is 
rensonablecftuae io-suapect Ikai it ban bean diahonored, >Sie fhali not de* 
prtve the makerof «By 4efeacai wfaiob iao«id ftvail bim •gmnet the promi- 



Bot on Hw ^foda ^reed, thia aple ia not wMwi tb«t principle, it waa 
payable on demmid, ami tbe promaaee waa not obliged to demnnd payment 
tmmediately; if a demand of payment waa dot unnaaaonably ^neglected, the 
promieor cannot olijeet to any reaaowaUe deiay. The note wss given at 
Portland, on the twenty-second of September, and seren days afl^ w«<i 
sold in Boston to tbe plaintiff. This note, there ibre, oanndt be considered 
as ofer due, within tbe true intent ef tbe principle o( kiw relied on t^ the 
plaintiff; aa there were no cireuaMatftnceaeaiatingy wbieh«ugbt to have indn* 
eed, in tbe nundof the purchaser, a anapioion that the note had been diahen- 
orofl. 

. X>n Ibis peiot «ar t>pinion is founded nottdnly <li tbe aaage «nirera«]]y pre« 
vftilmg in thia atate, to gire notes payable to order on demand, when they 
&re intended by tbe partieB na secuntiea for money ew a long credit, and net 
aa circulating caab notaa; but on an analogy betweeen notea payable «n de- 
mand, and biUa payable at sight, ior« certain time aAer sight; 7 D.S[. E«4S3; 
Boebm,^ al. t. Sterling, «l dl S H. Bkek. iBM; Jfulmant M 4i/.r.iy Bgnino. 

Let Che defendant be defftullcd 
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Tn an action hy aa ebdoMee againit thie drawer of a bill of exdiSnge, It ^s corm|itetent 
for tke defendant to prore Uiat the plaimiiff iioldt the tMll «• the agent of the payees, 
and that they had requested the drawer not to pay the contents to him. 

How far parole e?idence is admissible to control a written simple contract. 

A bill of exchange was endorsed by the payees to A. B. as the agent of the payees for 
collection only. A. B. endorsed it to C, O. in trust for tbe payees, without giving 
any recourse to him. A. B. was received as a competent witness to prove the trusty 
in an action by C. D. against Ihe drawer^ a^d iiis testimoay defeated the action. 

Parsons, C. J. Tbe defendant'was the drawer of a bill of exchange on 
Thomas Merrill, jr. payable to F. G. Robinson and Ca or order, and the 
plaintlfi*, deriving a title to tbe bill by the endorsement to him, has sued this 
action, to recover the conteats of ihe bill against tlie drawer, the bill having 
been dishonored. 

On the trial on the general issue, the defence set up by the defemlant, the 
drawer, was that the payees had never assigned the bill to Taber &. Son, 
but had sent it to them endorsed generally, to collect the money for their 
use; that Taber &^ Son delivered tbe bill ov^, with the special endorsement 
that no recourse was to be had to them, to the plaintifi*, as the agent of the. 
jmyees, to collect money for their use, nnd to pay it over to them; the plain- 
tiflT not being the factor of tbe payees,nor having any lien upon (he contents <*£ 
the bill, to satisfy any demand be had against them; and that before th^ com- 
mencement of this action, tbe payees had requested the defendant not to pay 
tbe money to the plaintiff. To prove that the plaintiff held the bill merely 
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as tLe agent of the p^fe«%Tftkv iMM^ere^ i« a wiloeBi, and ^tiiough ob- 
jected tOy was adstutted «a a fratneeia: and a verdict was fbund for the 49- 
fendant, which must be set aside, if Taber was in kw ioeoBiyetent to be a 
witness for thiH" purpose. 

If the defence staited* waa regmlsriy proTed, it was without doubt a good 
dei^nce« The. pUialiff had ne» interest in the biUraad-teU. ^^ ^^^^ ^ 
agent for the payees^ wba might at their plieasufe amwIluMi JSgeopyv^od 
deprive.hiAi of all auAhoritjT to. recerve the raovey. The law would hmre 
been ollierwise, if the plaintiff had hek) the bill as the factor of the payees, 
with a lien uponit, to discharge ai^ unsatisfied balance of accounts he h&d 
against them; for the payees, his debtors, coidd not deieat Us^ lie»by any 
codntermand of payneBt given to the drawer. 

The next objection is, that the endorsement on the bill havifig been regu- 
larly f]lled» up, directing a payment to Taber & Son, or their ordeff and 
their endorsement making the bill payable to the plaintiff or order without 
having recourse to them, parole evidence ought not to have been admitted to 
control or explain the legal effect of these endorsements. 

This objection ought not fo prevail. Neither a bill of exchange on its 
face, nor the endorsements, are within' the statute of frauds, nor ai« they iq 
be considered aa speclaltiea. The objectioD» therefore, is at common law, 
and at common law a written simple contract must be ex|^ained acconling 
to the true censlruclfon of the terms o( it, and not by parol evidence, where 
there are no latent afnbiguties; because the written terms of the ccmtnictare 
better evidence of its intent, than any parole explanation. 

But parole evidence may be given to contradict a written simple contract, 
or to show, that the whole of it was not reduced to writiflg; but tliat it was 
made with certain i^Miditions or Ii|;nitati6n9, expressly sgreed upon, but n6t 
contained in the written contract, where the action is tetween the original 
parties. Thus it is every day's practice, notwithstanding a promissory note 
is expressed to be for value receiredr tosdmit the promisor, in action by the 
promidee, to prove that there was no domsideratioh. 

There are abo several cases, in whicli evidence- has t»een admitted be- 
tween the parties to the contract, that the written Contract did not contain 
the whole agreement; Vid. 8 D. d& K. 379 ; Rex. y^ Inhabitants of Lain- 
don. Peake's Cases, 40; Phetfaen v. Whitman, I Strange, 674. Jeffries v. 
Austin, Glib. liep. 154. Brown r. Marsh, Peske's L. of £vid. e. 2, e* 5. — 
We are, therefore, satisftcd, notwithstanding the terms of the endorsement, 
that it was regular to prove that the pkintiff^ the endorsee, received the bill» 
()ot as assignee, but as an agent to collect it for the payees. * 

The last objection is, to the admission of John Tiiber, one of the 
house of Taber 6l^ Sof|, as a witness^ to control the effect of his endorse* 
ment. 

This objection tnnfk rest, either on the interest of the witness, or on some 
principle of legal policy, by which he is excluded. As to his interest, if the 
plaintiff fails in this action, he cannot have recourse to the witness, because 
his endorsement specially guards against such recourse* If he has any in* 
terest, it ia that the plaintiff recover, and his testimony being against that 
plaintiff, is against his interest. On fHtneiples of legal policy, a^a original 
party to an usurious or ganmig negotiable security, which is vokI in the hands 
of an innocent purchaser, shall not be a witness against such a purchaser, 
because his testimony is to establish the original fraud, by enabling a fraudu- 
lent party to raise money oir such security, and afterwards to protect him 
from any liability on his endorsement. But a party to such security, when 
disinterestedi may be a witness to prove any sutoequent facts, which admit 
the legality of the instrument in ita original fbrm. 
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This principle doe« not apply to the competency of Taber, as a witness. 
He IS not pHKiuced to impeach the bill, but to prove that his endorsement, 
iillhcNigh not limited in terms as to its use, was in fact macfe for the use of 
tfie payees, and as such was received by the plaintiff. Notvc^thstanding Ta- 
ber d& Son held the bill in trust for the payees, yet if the plaintiff had pur- 
chaeod the bill when i^^norant of this trust, he would W entitled to recover 
(te oonlanti» and Ihie payees must sufl^r for their misplaced confidence in 
Taber ^ Son; but when Ibe plaintiff knew of tbii trust, and received the 
bil! under it, to collect the contents for the payees as their agent, there can 
be no doubt but that this trust and agency may be proved^ to defeat his ac- 
tion founded on injustice, and calculated to defraud the payees. 

As wc are satisfied that Taber was properly admitted a witness, judgment 
must be rendered en the verdict. 

278. 
Stobes v. Freeman, 6 R. 4S5. 

By Iho cammoti law of this state^ the owner of upland, adjoining the tea, it also owner 
of tho flats to kfw water mark, if not more than a hundred rods f^ora the upland, if 
more than that, he owns to one bnndred rods. 

The shore is that land which is between hrgk water and low water mark. 

Parole evidence uaj bo given to explain latent ambiguitiee in a deed^ but patent ambi* 
guities roust be removed by a sound coustruction of the deed itself. 

Parsons, C. J. The first question referred to our consideration in this 
case, arises upon the construction of the two dee^s^ whether the flats did or 
did not pass l>y them. The plaintifffs construction of the first deed is, that 
running to the shore is running to low water mark, and running by the 
sliore is running by low water mark;, and to support this construction he re- 
lies on a maxim of our common law, that the proprietor of land adjoining 
on the sea or salt water, where the sea ebbs and flows^ shall hold to low wa- 
ter mark, where the sea does not ebb more than one hundred rods, which it 
is agreed by the parties in this case, it does not. The origin of this maxim 
and the true construction of it first require our consideration. 

By the common law of England, which our ancestors brought with them, 
claiming it as tlieir birth right, the owner of land bounded on a fresh water 
river, owned the land to the centre of the channel of the river, as of com- 
mon right; but if his land was bounded on the sea^ or on any arni of tlie 
soa, where tlie tide ebbed and flowed, he could not, by such boundary hold 
any land below the ordinary low water mark; for all the land below belong- 
ed t>f ^oaunon right to the king. But the subject might claim the land below 
high water marlc against the king, elihet by grant, or by prescription, Jwhich 
presupposed a grant. . 

When our ancestors emigrated to this country, their first settlements were 
on harbors or arms of the sea ; and commerce was among the earliest ob- 
jects of their attention. For the purposes of commerce, wharves erected 
below high water mark were necessary. But the colony was not able to 
build them at the public expense. To ^nduce persons to erect them, the 
common law of England was altered l>y an ordinance, providing that the 
proprietor of land adjoining on the sea or salt water, shall hold to low wa- 
ter mark, where the tide does not ebb more than one hundred rods, but not 
more where the tide ebbs to a greater distance. 

This ordinance was annulled with the charter by the authority of which it 
was made; but from that time to the present an usage has prevailed, which 
now has force as our common law, that the owner of lands bounded on the 
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^ca or isuU water shall hold to low water mark, so that he does not hold 
iijore than one hundred rods below high water mark ; but the rights of 
others to convenient ways are saved, agreeably to a provision in the ordi- 
nance. 

This rnle applies only in cases, where the grantor, seized of the ulpand 
and flats, in conveying his lands, bounds the land sold on the sea or salt wa- 
ter, or describes other boundaries of equivalent meaning, without any reser- 
vation of the flats. But the owner may sell his upland without the flats, ur 
the flats or any part thereof, without the upland 

I'he present question is, therefore, a question upon the contruction of the 
deeds of conveyance. The lands are not expressly bounded on the sea or 
salt water; but they extend to the sea shore and are bounded by it ; whicli 
as the plair.tiii' has argued, are expressions of the same import. 

Wiiat is the sea shore must first be defined. The sea shore must be under- 
stood to be the margin of the sea, in its usual and ordinary stale. Thus 
when the tide is out, low water mark is the margin of the sea; and when the 
sea is full, the margin is high water mark. The sea shore is, therefore, all 
the ground between the ordinary high water mark and low water mark.— 
It cannot be considered as including any ground always covered by the sea; 
for then it would have no definite limit on the sea board. Neither can it 
'include any part of the upland, for the same reason. This definition of the 
shore seems to result necessarily from its nature and situation. 

But we are not left without any authority. This question is largely con- 
sidered by Lord Hale, in his treatise De Jure maris et bracMorum ejusdem. 
And his definition of the sea shore is, " that ground that is between the or- 
dinary high water mark and low water mark." 

VVe must now return to the first deed ; and as it appears from the report 
of the judge, that the shore mentioned in the deed is not covered with 
rock, but forms a breach or flats, we shall for shore substitute flats. The 
land described will then extend to the flats, and be bounded by the flatsu 
On this substitution the construction is manife&t. The land conveyed ex- 
tends to the flats, but not over tliem; and the flats being a bound of the land 
conveyed, are not a part of it. Thus by a strict and technical construction 
of the description of the land conveyed, we are satisfied that no part of th^ 
flats passed by the first deed* 

The descri[)tion in the second deed varies in one respect from the de- 
scription in the former deed. In the first deed the course runs to the shoret 
and thence by the shore. In the second deed let us substitute flats for shore, 
and the course will run to a beep of stones by the flats at Elwell's cornery 
and thence by the flats to the land described in the first deed. Elweirs corner 
not being located by any evidence or admission, wo cannot presume that the 
first course extended over the flats to that corner; for, especially when being 
satisfied that by the technical construction of the first deed, the flats were not 
conveyed, we observe that the boundary line from Elwell's corner runs by 
the flats to land which passed by that deed. For we cannot presume that 
this boundary line crossed the flats in its course. Adhering, therefore, to a 
technical construction of the two deeds, unassisted by any parole testimony 
to explain latent ambiguities, we are satisfied that the plaintiff has no title to 
the flats, derived under the two deeds of Abigail Dyer, or under either of 
them. 

Another question reserved was, whether the defendant could, by oral tes- 
timony, explain the extent of the grants made in said deeds. In what man- 
ner he proposed to explain them is not stated. Unquestionably he could 
give no parole evidence, either to contradict the deeds, or to explain any la- 
tent ambiguities. These ambiguities must be removed by a sound construe- 

45 
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tion of the words of the deed. But he might give parol evidence to ex- 
plain any latent ambiguities. Thus he might locate all the land and monu-> 
inents referred to as boundaries. But upon our construction of the deeds^ 
he had no occasion for any parol explanation. 

There is one latent ambiguity, which might possibly be so explained b]^ 
parol evidence^ as would change our opinions upon the construction of the 
deeds. And we mention it, that the plaintiff, if he should again try 
tfaia cause, may be prepared for the explanation, if the facts are with him. 

In the second deed, a boundary line is described to run to a heap of 
stones by the shore at ElwelPs corner. The shore has two sides, high wa- 
ter mark and low water mark. £1 well's corner is described as a knowiY) 
monument. If it is at low water mark, it is by the shore, as well as if it 
was at high water mark. Now if it be.a fact, that this corner Was a known 
monument at low water mark, the plaintiff might be admitted to prove it by. 
oral testimony. Then the boundary line, running to ElwelPs corner, would 
cross the flata to !ow mark; and the next boundary line running by the 
flats must run by the same side of the flats, on which £1 weirs corner stands; 
and thus the flats would be included by the boundaries of the land conveyed 
by the second deed . — And further, from this fact the first deed would re- 
ceive a difl*erent consideration, as it was executed by the same grantor — 
For as the boundary line running from ElwelFs corner runs to the land con- 
veyed by the first deed, if that line run by the low water mark, then the land" 
conveyeKl by the first deed must also extend to low water mark ; and we 
shouldpresume that the word s^ore was used untetchnically and without le- 
gal aceomcy, us importing low water mark. 

As the case is now presented to us, the verdict must be set aside, and a 
new trW be- granted, 

279. 
MEAonuBV. Bachelder and two others, 6 R. 444. 

Practice. 

Where in assumpsit against three defendants, each pleaded to issue sevrcrally, thejr 

were not allowed to tax costs for each. 
Defendants cannot sever in pleading, except in actions for a tort. 

In assumpsit the defendants severally pleaded tlie general issue of non as- 
sumpsit which was joined by the plaintiff. 

On a trial before Parker, J. during this term, a verdict was returned for 
the defendants. 

Afterwards, when the court was full, Orr moved for a direction to the 
clerk, to tax costs for each of the defendants, as they had pleaded sev- 
erally. 

But the Court denied the motion, and at the same time observed, that this 
was a very improper mode of pleading; and that if the plaintiff had de- 
murred, he must have had judgment. Defendants cannot sever in their pleas 
except in actions founded on a tort. If in this case one defendant only had 
appeared), he must have pleaded that the three defendants did not promise, 

l&rC. 

280. 
Widgery v. Monroe, and another, 6 R. 449. 

Where a note is payable at a day certain, with grace, notice to the endorser, of the non 
payment by the maker, given on the last day of grace is sufficient. 
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A party to an usurious, negotiable security, cannot be a wUne«8. to defeat the security 
on the ground of usury. 



Curia, The first question arising in the case is, whether such notice has, 
or has not been given to the defendants, as will charge them as endorsers. 
In the case of Jones v. Fales, (4 Mass. Rep. 25 1,) it was decided, that no- 
tice to the endorsers was a privilege which they might waive, or which they 
might agree should be given in any particular way different "from that 'to 
which they would be entitled by law, and that they should be bound by lutHi 
agreement; and furtber, that this agreement might be inferred'ljy a jury from 
the endorser's cognizance of, and conformity to a general usage .as to notice. 
Upon this ground therefore we cannot decide that there was not sufficient 
4iotice to charge the defendants. But in this case there is no occasion to 
resort to the usage, to support the notice; for as the note was payable with 
grace, on the day when it became due, the maker being then out of the 
country, the plaintiff was excused from demanding payment t)f him, and on 
the same day the defendants had notice that the note was unpaid, and were 
requested to pay it; they cannot therefore prevail upon this objection for the 
want of notice. 

As to the other point made in the defence, — it has been settled, (4 Mass. 
R. 156. Churchill v. Suter,) that a parly to an usurious negotiable security 
cannot be a witness to defeat the security on the ground of usury. Cum- 
mings^ testimony cannot therefore be received. If it were, it wouid ^lot 
support the allegations slated; for he relates them only on lh« information 
of the broker, who declares that he has no recollection of tlie transaction 
whatever; although he believes Cummings to be an honest man* The evi- 
dence is therefore hearsay, and could not bo admitted. 

According to the agreement of the parlies, the defeirdants must be calledt 

Defendants defaulted. 



28K 

BaYLET and another v. TaBER and ANOTHER) 6 R. 49 1. 

Where a statute had made void a certain species of promissory notes payable to boar- 
der, issued after a certain day; in an action upon stich notes bearing date before such 
day; it was held incumbent on the defendants to prove that the njtes were within 
■the statute, and that the plaintiff was not bound to prove the delivery to himself. 

Parsons, C. J. It is our opinion that the direction of the judge in all 
the points was right. 

When the defendants would avoid their promise by availing themselves oT 
the statute, it is incumbent upon them to prove that the notes are within the 
statute; and the plaintiffs are not obliged to show that the notes are without 
the statute. Neither are the plaintiffs bound to prove in what manner they 
acquired the property of notes payable to bearer, unless the defendants will 
first show that a former lawful holder of the notes lost them, or that they 
were unlawfully taken from him; and then the plaintiffs would recover, if 
they could prove that they acquired them bonafidcy and for a valuable con- 
sideration, in the usual course of negotiation, without notice of the manner 
in which the former holder lost his possession of them. 

Let judgment be entered on the verdict. 
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282. 

- ' Perley v. Cuandler, jun. 6 R. 454. 

Upon the location of an highway tite public acquire an easement not lawfully to be in^ 

terrupted by the owner of the land; but the soil and freehold remain in the owner 

for every purpose of use or proBt consistent with such easement; ho may maintain 

{ ejectment for it; and he may sink a watercourse below the surface, covering it sm 

that the highway remains safe and convenient for passengers. 

If an highway be located over watercourses, eiUier natural or artificial, the public 
cannot ihut them up, but may make the road over then> by the aid of bridges. 

• 

Parsons, C. J. [After stating the pleadings and the facts.] There is a 
defect in the case, it is not alleged that John Chandler was seized of the 
land covered by the highway, which lies between the two closes; and although 
this land is expressly levied upon by Amos Perley 's execution, yet it is not 
stated that the watercourse in question was sunk in this land, nor tint the 
way had been previously laid out. 

But taking it for granted, as John Chandler owned the closes adjoining on 
each side of the way, that be also owned the land over which the way pas- 
sed; that it was (he land described in Amos Perley 's levy as covered by a 
way; and that the watercourse was sunk in this land, over which the way 
passed, we proceed: — 

By the location of a way over the land of any person, the public have ac- 
qaired an easement, which the owner of the land cannot lawfully extinguish 
or unreasonably interrupt. But the soil and freehold remain in the owner, 
although incumbered with a way. And every use to which the land may be 
applied, and all the profits which may be derived from it, consislenily with 
the continuance of the easement, the owner can lawfully claim. lie may 
maintain cjectnf\cnt ior the land, thus incumbered; and if the way be dis- 
continued, he shall hold the land free from the incumbrance. 

Upon these principles, there can be no doubt but that tiie owner of the 
land can sink a drain, or any watercourse below the surface of his land cov- 
ered with a way, so as not to deprive the public of their easei7i*?nl. And it 
is a common practice for the owners of watermills, or of sites for watermilis, 
to sink watercourses for the use of their mills in their own land under high- 
ways, care ^being taken to cover the watcrcoiirses sufficiently, so that the 
highways remain safe and convenient for passengers. 

These well known legal principles are now to be applied to the case before 
us. The point saved is, whether the plainliff had a right to sink the water- 
course in question. And the decision of this point must depend, citlier on 
the privilege he had in the soil of another, or on his ri^ht to make this use of 
his own soil. 

The plaintiff, being an assignee of Sampson Davis, is entitled to the priv- 
ilege purchased by Davis of John Chandler, by the first conveyance. But 
Chandler owning at that time the land under the Iiighway,tlie privilege to dig 
a watercourse any where through his Fand, must include a privilege to di^f it 
under the highway, so that the easement remained to the public. On this 
ground the plaintiff had a right to dig the watercourse in question. But it 
further appears, from the extent returned on Amos Perlcy's execution, that 
the land under the .highway was taken \>y the execution; and it also appears 
that Amos Perley conveyed that land to the plaintiff. If therefore the levy 
by Amos Perley was a disseizin of the right owner, yet he not having since 
re-entered, the plainliff has the freehold, subject however to be ousted or 
evicted by one who has the legal right. 

^"t *he defendant sets up no title to the land; and cannot therefore dis- 
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pute the plaintiff 'sriglit to the soil. As to the defendant, the plaintiff must 
be deemed to be the owner, and as owner he has the right to a watercourse 
in his own land under the hisrhway; but so a? not to deprive the public of 
the easement. And as the mere right in the plaintiff to the watercourse in 
question is the only point reserved, the plaintiff having established this right, 
must have judgment on tl)e verdict. 

U the case presented to us a question, whether the owner of the land, 
over which i^ a public highway, might open a watercourse under the way, 
and leave it open at top, to the annoyance of passengers, some further con- 
fciderations would be necessary. 

If a highway be located over watercourses, either natural or artificial, (he 
public cannot shut up these courses, hni may make the road over them by 
the aid of bridges. But when a way has been located over private land, if 
the owner should afterwards open a watercouse across the way, it will be his 
duty, at his own expense, to make and keep in repair a vvay over the water- 
course, for the convenience of the public; and if he should neglect to do it, 
he may be indicted for the nuisance; and upon the conviction, the nuisance 
may be prostrated by fdling up the watercourse, if he shall not make a con- 
venient way over it. This obligation upon the owner arises from the consid- 
eration, that when the wny was located, the public were to be considered 
as purchasers of the easement, by the jiayment to the owner of all damages 
which he sustained in consequence of the easement. And among other 
causes of damage might be estimated the inconvenience of opening a water- 
coure at his own expense. 

Judgment on the verdict. 

283. 
MooDV AND OTHERS v. Blake. 6 R. 459. 

In this action, which v/as assumpsitf the defendant reserved leave in the 
court below to waive his plea, and to make any other answer in this court. 
And now upon tiie appeal he moved for leave to plead usury and tender his 
oath under the statute. 

The ccurt denied the motion, observing that it had been repeatedly decid- 
ed, that where the reservation to plead anew was general, the new plea must 
be a plea to the country; and the plea proposed could not be received. 

284. 

Page v. Pattee, 6 R 459. 

Whore upon a trial, the judge thinking tho evidence clear for one of the parties, omittf 
to sum it up to the jury, and they find their Terdict for the other party, a now trial 
is granted of course. 

By the Coort. It is our opinion, that either party can lawfully claim from 
a judge trying his cause, the benefit of his instructions to the jury; and 
when such instructions are not given, on the ground that the case is too clear 
for one of the parlies to render them useful, and the jury find for the other 
party, a new trial ought to be granted; that the jury may be assisted by the 
direction of the court. 

Whether the verdict is, or is not against the weight of evidence, we do 
not enquire; as it is our intention to send the cause to another jury, without 
any prejudice to the evidence given before on either side. 

A now trial granted. 
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285. 
Baker v. Jewell, 6 R. 460. 

Tlib wag an action of the caie, in which the plaintiff declares that the defendant, be- 
ing the owner of a certain saw mill and dam, to induce the plaintiff to purchase one 
t>ighth part thereof, falsely and fraudulently affirmed and promised to the plaintiff 

[ that^the said mill and dam were well and substantially built: that the plaintiff there- 
upon purchased the eighth part: and that in fact the said mill and dam were not 
well and sufficiently built^ but as soon as a head of water was raised against the dam, 
it gave way and was carried off by the force of the water, whereby the mill be- 
came useless to the plaintiff, and he was put to great expense, &c. 

The defendant pleaded in abatement, that the premise, if any such was made, was 
made to the plaintiff jointly with one Brown Baker, who is still living, and not to 
tb« plaintiff alone; and because the said Brown Baker is not named in the writ, he 
prays it majf abate. 

The plaintiff replied, that the said Brown Baker sued his action against the defend- 
ant for the damage aforesaid, sustained by him as owner of one fourth part of the 
'«aid mill, and thereupon such proceedings were had, that at the term of this court 
holden here in September, 1806, he recovered judgment against the defendant. 

To this replication the defendant demurs generally, and the plaintiff joins in demurrer. 



Parsons, C. J. The question before the court in this case is upon tht? 
sufficiency of the plaintiff 's replication to the defendant' s plea in abatement. 

'Whether this action arises from a contract or from a tort, we consider the 
law to be well settled, that if one man is legally answerable in a personal 
a<$tion to two or more persons jointly, if he will settle and a^ust the contro- 
versy with either of them, so that he has no longer an interest in the dispute, 
this is a severance of the cause of action, as to any or all of the parties. 
Upon this principle, when the defendant permitted Brown Baker to proceed 
alone for his damagss, and referred bis demand to referees, on whose report 
Brown Baker had judgment, he in law agreed to a severance of the demand 
for damages;^ and cannot now take exception to the plaintiff's writ, because 
he has sued without joining Brown Baker, who is already satisfied for his 
•damages. 

If therefore the plaintiff ought prima facie to have joined Brown Baker as 
a co-plaintiff, yet from the facts disclosed in the replication, it appears to us 
to be a sufficient answer to the defendant's plea in abatement, and the inter- 
locutory judgment must be entered. [ Fide 2 Mass. Rep. 405, Austin v. 
Walsh.] 

It may be observed, that if this action be founded on contract, there is 
another exception to the plea. For the want of the proper plaintiffs in ac- 
tions on contract, is an exception to the merits, and is to be taken advantage 
of, either on demurrer, in bar, or on the general issue, but not by plea in 
abatement. [Vide 1 Bos. & Pul. 67> Scott v. Godwin. 

The action is however substantially founded on a tort, as the false and 
fraudulent affirmation is the gist of it; and the two Bakers could not have 
legally joined in the suit; as this affirmation, although made in the hearing 
of, and directed to both, yet in its nature is several; as one of the purchasers 
might have been deceived, and the other not, from his having a knowledge 
of all the facts attending the building of the mill and dam, or from some 
other cause. But if the affirmation was part of the contract in the sale, then 
it must be proved by some memorandum in writing, signed by the defendant 
pr his agent. 

Respondeas ouster awarded. 
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286- 
Howard v. Gage, 6 R. 462* 

WrUs of mandamui to admit of restore a penon to an office are within the juriidietioif 
of this court. 

The proceedings upon such writs are according to the course of the common law, the 
English statute regulating them not haying been adopted in this state. 

The cases therefore, in which such writs for the purposes aboTe mentioned are an ade- 
quate remedy, seem to be, where an office is boldcn for more than a year, or where 
the return involves only a question of law, so that, the fact being admitted, & per- 
emptory mandamus ougbt to go. 

After hearing counsel on each side the court declined to grant a mandu" 
mu8. The chief justice observed, that the court were well satisfied that the 
granting of such writs in proper cases^ as well to admit a man to an ofSce 
to which he had been lawfully chosen, as to restore a man to an office from 
which he had been unlawfully removed, was within their jurisdiction. But 
that the remedy was inadequate, when the officer was annually elected, from 
the nature of the proceedings on writs of mandamus in this court, which was 
according to the course of the common law; none of the English statutes 
regulating these proceedings having been adopted in this state. 

It the court were to grant the writ in this case, solemnly to try the validity 
of this election, the command to the justices of the common pleas would be 
conditional, — to admit Howard to the office of county treasurer, or to show 
cause why they did not. From the cause which has been shown in arguing 
the rule, there is little doubt that the justices would, and certainly they might 
return, that they could not obey the writ, because that Howard was not duly 
elected to that office. This return, if true would assign a sufficient reason 
for not obeying the writ; and the truth of it could not be enquired into by 
the court, either on affidavit or by a jury. 

Rut the court could not grant a peremptory mandayius, until the returti 
was falsified. And if it might be granted after the return was falsified by 
verdict in an action by Howard against the justices, yet such verdict could 
not in some counties, and probably would not in any county, be found until 
after the expiration of the year, for which the party complaining was chosen. 
The cases therefore, in which the writ of mandamus may be an adequate 
remedy, in admitting or restoring to office, seem to be where the office is 
liolden for a longer term than a year, or where the return to the writ will in- 
volve merely a question of law, so that admitting the facts to be true, a per- 
emptorj mandamus ought to go. 

The court gave no opinion of the legality of the election, considering, it 
as unnecessary on this rule; but on the ground stated by the Chief Justice, 
they ordered the rule to be disfcharged. 

287. 
Wood v. The Lincoln and Kennebeck Ins. Co. 6 R. 479. 

The right to abandon is a vested right, which when once exercised, subsequent events 
cannot take away, without the consent of the assured, expressed or implied. 

A ship becomes a wrack, when in consequence of injuries received, she is rendered 
absolutely innavigable^ or unable to pursue l\|sr voyage, without repairs exceeding 
the half of her value; such is a total loss, and the assured may abandon. 

In what cases of stranding the owner of a ship may abandon to the insurers. 

If a partial loss happen to a ship insured upon time, and aflerwards a total loss takes 
place, the underwriters are held to pay the amount of the partial loss, in addition to 
the total loss. 
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Parsons, C. J. If the plaintiff, when he made the ofTtr to abandon, had 
a legal right to abandon, the verdict must stand, notwithstanding the subse- 
quent recovery and arrival of the vessel The right to abandon is a vested 
right, and when legally exercised, the assured is entitled to recover as for a 
total loss; which subsequent events canrot prevent, unless with his consent, 
manifested expressly or by reasonable implication from his subsequent con- 
duct; (Lee V. Boardman, 3 Mass. 238; Alunson v. N. E. Mar. Ihs. Co. 4 
Mass. Rep. 88. 

The principal question therefore i^, whether the plaintiff had a right to 
abandon, at the time he made the offer. When a ship becomes a wreck, by 
any of the perils insured against, it Is generally a total loss, and the owner 
may abandon. And a ship becomes a wreck, when in consequence of the 
injury she has received, she is rendered absolutely innavigable, or unable to 
pursue her voyage, without repairs exceeding the half of her value. In this 
J^st case she is not worth repairing, by reason not of ac:e or natural decay, 
but by reason of the injury receive*! from some peril. For although the ma- 
terials, or most of them, may remain; yet such is the disabled state of the 
ship, which they composed, that she can no longer retain her character of a 
navigable vessel. 

By comparing this definiiion of a wreck with the facts, it is apparent that 
the plaintiff's vessel could not be considered as having been wrecked. For 
although she was driven on rocks near the shore, and oversetting was filled 
with water «nd sunk, yet she was very soon after in fact weighed, and being 
naviirable was carried to her port of destination, and made fast to a whaif. 

When a ship is stranded, the assured cannot, for that cause merely, im- 
mediately abandon. By some fortunate accident, by the exertions of the 
crew, or by extraneous assistance, the sliip may be again floated, and ren- 
dered capable of pursuing her vayage. Ijfsuch case the insurers are onlj 
answerable for the expenses occasioned by the stranding; and as liable for 
a partial loss, they must pay the assured his reasonable charges for getting 
the ship off, and for repairing the damages she may have received by the 
stranding; (Marsh. dO'i.) But undoubtedly when by the stranding the voy- 
age is defeated, the owner may al)andon. And the siranding of ilie ship 
may prove the destruction of the voyage, either by her afterwards becoming 
a wreck, before she shall be put afloat, or by circumslances accompanying 
the accident. A ship may be driven on some of our beaches, without sus- 
taining essential injury, although she may be bilged; but in good wheather 
she may be easily got off, and repaired so as to prosecute her voyage; but if 
she be wrecked by a subsequent storm, while she remains stranded, the own- 
er may abandon. Or a ship may be stranded on a part of the coast, where 
no assistance can be procured to get her afloat, or where there may be no 
materials or workmen for repairing the damage she may have sustained; 
and in a case like this the voyage is lost, and the assured may abandon. Or 
if the ship be stranded in a place, where assistance, materials and workmen 
may be easily procured, but it may be doubtful whether the attempt to get her 
off will succeed, while the expense is certain; if the insurer, on having no- 
tice, will not engage to pay the expenses of the attempt, and also to repair 
the vessel, if the attempt should succeed, the assured may abandon. For in 
this case, as he cannot recover more than a total loss, he siiall not be holden 
to labor for the recovery of the ship, which he must do at his own expense, 
if he should be unsuccessful. 

Another case, in which the owner may abandon in consequence of his 
ship being stranded, may be stated. If the stranding happen at a place and 
in a season of the year, when the ship cannot be speedily got off, but the 
owner must wait so long for a favorable time, that the voyage is defeated, he 
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ktVii^ obliged lAw to 5i^it, - but may tfirow the loss on Hie insurers hy an 
abandonment. 

-'B«t if -the ship be atrafided in a place where siifBcieflt assistance can^be 
^dbtalnedy «td she majF^be m a short time got off, and repaired for the prose* 
eaUoRbf tkSt rofBLgei as neither the ship nor the-royageis tost, there is no 
groend on whieh the owner *can abandon his ship, and recover fer a-totai 
lOBB. And where the eiranding is vnder such circumsiances, that ihe attempt 
toteeOTerand repair the ship, in a reasonable time- for the prosecution of 
Hie voyage, iniay he hazardous, but not hopeless; if the underwriter will en- 
gage to pity all the expenses^ whatever may be the event, (he owner oannot 
AbanfdbBy timil be has used such reasonable endeavours to recover his ship, 
and has eventual! j failed. And a^rftort, if the underwriter will himself 
uttfdertake, at his own expense, ^or the owner, the recovery of his ship, and 
fbftlf succeed, and ofier torestore her to him, so that he may seasonably pro' 
iecute Ifisvoyage, the owner caniiot abandon, for neither the ship nor the 
veysgb is lost. ^ - 

- These principles of the law ef insurance are now to be applied to the case 
at bar. 

The vessel 'insured appears not to have been wrecked, but to^have been 
stranded on 'Some rocks in her passage home, in Shee|>scut river, and within 
leas^an five miles of her port of destination, ^n stranding she overset, 
4Uid was filled with water; and in a day or two afler, being disengaged from 
the rocks, she sunk in deep water, which covered her. It is not stated that 
>8he received any essential injury by this accident, or that an attempt to weigh 
*her, and prepare for finishing her voyage, would have been hazardous orvvery 
expensive, ft does not appear tluit liie plainliflT iHa^e any attempt, or offeF- 
ed the defendants to make any, if assured of the reimbursement of his.ex« 
peqies. It ts^Bot sMtted^that thewessel was 4itranded, where no .essistance, 
materials or workmen could be seasonably procured. But it is stated that 
ibe platntifiT tiered to abandon her on the day aHtHr she was stranded, and 
before she sunk in deep water; that the defendants refused to accept this of- 
feri that they undertook lo recover tlie vessel, succeeded in the attempt^ 
carried her to the termination of her voyage, making her fast to a wharf in 
Wisca^sel:, then made considerable repairs upon*her, and ^fieired her Urthe 
owner. -'■'■.■ 

To eatillovthe owner to abaii6oii^ (here ma8tt>e, at-some period during Ihe 
voyage, -a tolai loes, either real or 'Constructive. But in the present case, no 
4ittcfa kMBS-iias happened* The vessel has not been lost, nor has the voyage 
baea defeated; bat it appears- that the voyage has in fact been performed, 
and that the vessel was in safety at her destined port. 

it does not appear from the casOftliat the vessel was wholly repaired by 
'the defendants; aor iB4t stated, what degree of injury she sustained 'by the 
■trandtng. We *caaiiol therefore presume that the injury was such, as ren- 
dered her not worth repairing. Whatever it was, if the defendants have not 
repaiittd it« they are obliged by law te do it, or to rennborse^o the plainttf 
l|is expenses of the repairs. 

The caiie of ^urneavx v. Bradley, ^Marsh. 500,-) arose on the stranding 
of the ship insured by a policy «oa time. Th^ ship under the policy arrived 
at Quebec; but-Ihe lateness of the seasonpreventing her return, she was re^ 
moved into the basin for the winter, from whence on the 19th of November 
rite was driven by a fidd of ice, and damaged by running on the rocks. Her 
eoiiditioD eouid not be examined until April, when the policy had expired, 
fibfe was then found to be bilged, and much injured, but not irreparably. In 
the progress of the repairs diflicuktcs arose fbr want of materials, and the 
BMMter^ aft^ consulting the merchant and agent, sold her. And it was de- 

46 
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that the diip thoiikl be eonsidered as Aumgcd hf tbt ttfmdMii^ 

and not as totally lost. 

This is a very strong case against tbe plaintiff; lot tbedNipetmM B9t,frodl 
the season of the year, be examined and lepaired unlil tbe CBpinliQB of 
four or five months. But the principle of the decis i on is eertainhr eonrectr 
that neither the ship nor the voyage was lost by tbe stranding. If the ship, 
if hot stranded, might have sailed on her retom voyager wUdi wae iBlsrrttp^ 
led for a long tine by the accident, the voyage in timt cms wo«ld hawe beeia 
lost, and conse^ently the ship would have bees c*nslroclivefy.l9St» by th» 
stranding. But in that case, if the ship had been safe at ber aBcboff, wbm 
could not ha^ve proceeded to tea during the season of tbe iee, and thus ber 
voyage was not delayed. 

We observe that the policy in tbe case at bar was upon Ime; and Ibal*^ 
ter the arrival of the vessel at Wiscasset, tbe policy bad contaiBaBee ibr mh 
veral months. If the plaintiff had afterwards employed ber wilbia tb# 
policy, and she had incurred a subsequent loss, total or partia}, the da^nid^ 
ants would have been holden to pay it, in addition to the parUal lose, with 
which they are chargeable by the stranding in question. 

As we are of opinion that the loss conpfawied of is not lota) but partial^ 
the verdict must be set aside, and by the consent of tbe parties, eoBMDissioA* 
ersare to be appointed, to adjust tbe partial loss^aiid a verdict to be ealered 
accordingly upon their report. . ^, ,^.^ 

Watkims v. Baian, e Jft. M4. 

Pa&soxs, C . J. [ AAer a brief recital of the pleadings, aad tbe judfeV 

report.] 

It is a general rule, that imprisonmeot by order of law, ianel dnress; bof 
to constitute duress by imprisonment, either the imprisonment, or ibe dwrese 
ader must be tortious and unlawful; {3 Inst. 462.) If therefore a man, 
supposing that he has cause of action against auotber, by law*fid proeeaa^ 
cause him to be arrested and imprisoned, and the defendant volnntarily exe«- 
cute a deed for his deliverance, he cannot avoid such deed by duress iii un* 
prisonment, although in fact tlie plaintiff had no cause of action;. (Yid* 
Hob. & Lev. ubi. supra.) And although the imprisonment be lawful, yet 
unless the deed be made freely and voluntarily, it may be avoidtd by dttiese; 
(43. £. 3. 10. b. pi. 32.) And if the imprisonment be originaUy lawful^ 
yet if the party obtaining the deed detain the prisoner in prison unlawfully* 
covin with the gaoler, this is a duress which will avoid the deed; (Cro. Jac. 
187. Huscombe v. Standing.) But when the imprisonment is unlawful, al* 
though by colour of legal process, yet a deed obtsined from a prisoner lor 
his deliverance, by him who is a party to the unlawful imprisonment, Bwy be 
avoided by duress of imprisonment. In Allen, 92. debt was sued on a bond 
and duress of imprisonment pleaded in bar. The plaintiff had, on charging 
the defendant with felony in stealing a horse, procured a warrant from a jus* 
tice, on which the defendant was arrested and imprisoned, and sealed tbe 
bond to the plaintiff to obtain his discharge, which was done, the horse ap* 
pearing to be bis own horse. Roll, J. directed the jury, that the proceedings 
being had to cover the deceit, the bond was obtained by duress. 

And in our opinion, it is. a sound and correct principle of law, when a man 
shall faliely, maliciously and without probable cause, sue out a process IB 
form regular and legal, to arrest and imprison anotlier, and shall obtain a 
deed from a party thus arrested to procure his deliverance, such deed may 
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Iw av o i iii %y Ju ww a ^f i iupiwwmi eat For bocIi impritontneiit is tortkNN 
mn4 tiolawful M to the party procttiwf k; aad be is «n8W«raUe ta damaget 
lor Hie lave, Mmn actMii for « fake ami maliciooa protecntion; the aoiog of 
ligal pvfteea^ beifi; mi abuse of the law^ and « proceeding to cover the fraud. 
And alUioiifi^ Bndgmaiif in Ler. M* 9. is mtde to saj^ that imprisonment ia 
<Mtodf ^iaw Ij^iiie kimf^§ writ wi4fneC be duress to avoid a deed, when 
the 'Srtresf iswitiioeit eause of acfton, because the party has hie remedy by ao- 
4siki i]^ tbm ease; yet this most be a roistakey as there is no remedy by action 
fbr euinf a greuiidfass suit, unless the suit be wiibout probable cause, and 
malicious. And if it be, certainly the imprisonment is wrongful, as to the 
fiaitT wbolnalieibusly procured tt 

9fow OK esainkitng 4be fiiets reported by the jud|ge in the case at bar, it is 
iqipat^nC thel tKe suit, on whteb Uie plamtiir was imprisoned, was without 
l^iobtble eause, (bene beisig indeed no colour for it. And the evidence was 
Mflknent for the jury to in^ that the suit was also malicious. The plaintiff 
was widked^ and by false pretences decoyed from his home in the statoof 
New Yoifc intothis county. Here be waj imntediately arrested at the defend- 
ant's suit, who bad no cause of actios against faim, the present action being 
then pending. And the object of the -release was to bar this action. 

Upon the whole, the oppiession was gross and fiagrant; and it would be a 
s«proacb to<belaw, if it would allow to tiiis release, tlius unjustly and fraud* 
vlendy ebCaiued* any legal effect against the plaintiff, so injuriously and di»- 
Iwtougsbly treated. Tbs direction of the judge appears to be eorrect, and 
in our opinion the piatntiflT ought to have jtidgment. 

AiOtjudsnem be entered on ibe verdict. 

WotxoTT V. Hall, 6 R. 614^ 

VQwrs Hi sa acflMa isr skndsr lbs dsisadsat plsads tlw tnitb «f iho wsrdi tpoWa )m 
JOTtiicatkm, he tball sst be permitted to give evidence ot common report that ths 
plufliUff bed been fuiity of tfae crime nhvm the wsrdi import, nor that A. & B. bad 
KhufA bhn with the coiumissien of the crime. 

PaaaoMs, C. J. {AHer reciting the* pleadings, and the evidence ofiered 
1^ tbe d s fe n dsin at the trial.] This evidence tlM judge rejected, aind in our 
«ipiiiion very |ireperly. The defendant,, not content to siamler the plaintiff in 
the couolrt9 perseveres in the calumny by putting the slander on record; and 
«ooM now proleet bimseif from damages, by proving chat reports against 
Dbe ftsiatiff *« ^hanacler, imputing iaroeny to him, previouriy existed^ Two 
cTtbcse reports Ibe jury have feuml to be falser and tlio genml report: Aiigbt 
have been diKreditod, if not folloit'ed by the slanderous words of ihe defen- 
oasA Imummsi* 

The plaintiff could have no notice from the fdeadings to meet ibis evi* 
titnee; and wben regularly seeking redress for an injury from the defendant, 
ba might be overti helmed by fNirtioiilar scandal, which could not be traced 
to any sutbor; or if it could, miglit He disproved. The evidence of such 
report:! wQuM' therefore be extren^ely (^«pressive to the plaintiff, and would 
encourage shm^ler in-the country, by leading people to suppose that they were 
aseuMahluFirvatstmg scandal, if they were not the authors of it. 

BvidenoS'aaEio tbr general diaracter of the fdaintiff, he may at ail limes 
snco ^ mtaBi if mtmr; and if his character be generally bad^ independent of 
tbn skaAsrof vbicb be coinplatiis, the jury may consider it. For the worth 
of a luaa^getf^ral reputation among his (^How-citizens may entitle him to 
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large damages for aa aitempt to injure it; whiob he ought not to ohlaiii». - i : 
character is of liitle or no estimation io society* . 

But eridcnce of the plaintiff's general character was not oftrodf bQt q»^ 
If aa attempt to>blast his reputation by particular reports, which he mighi 
■ot have itiB* bis power to silence, but by commencing this proaeeuUpn.- 
And if such reports could be giren in evidence, the subject of them ho weir 
-er innocent, instead of seeking redress from the law% had faeUereeek prt* 
▼ately unde^tbe weigbi of uomeritedicaluany; lest by atteasptingihia juatip 
fication» he- should give notoriety to slanders, which had. before beea eircukir- 
ted only in whispers. 

This is not like the case of Lamed y. Buffingtom (S* Mass. Rep. 54Si)i 
There evidence of the plaintii'^s ranluand empioyment was oSerfd and re- 
jected, and under the circumstances of that easor- not inj^irioiMly lothe d<K 
fondant* For the damage arising from tlie deiiunatory words, instead of b^^ 
ing lessened by the plaintiff's employment, osght^if at<all a&Qtedtito hav» 
been aggravated. 
. Lei judgment be entered on the verdict. 

290J 

HuNTj.Adhninistrator of isxkc Bfnxettv. Adams^ f R, 5lf I' 

AVi alteratioi] «rf a written promtto, By the insertion of a word wMefl 4h« fawweilf^ 
have supplied, will not aruiii4« ihe ceniraot, «ltlioiiigl» ifbe iaterliiied by tb* pramieMi 
without consent; and if it be an imniateriftl«Uoralio»,.M^ iaw W.Ui pfcmunaib^as* 
sent of the promisor to the making of it. 

Where one adds, at the bottom of the promissory note of another ,.that he acknowl- 
edges himself to be holdcn as surety for ita payment, he is considered as an original^ 
joint promisor. 

The declaration in this case, which was in;, n^tfrnpsit, contained several 
counts, but all for the same cause of action. The general issue was plead- 
ed, and a triar being had thereon before Scdffwick, J. at the last May term 
in this countyra v>erdict was found for the plaintiff. Whereupon the cfe{end- 
ant moved for anew tvial upoatbejiMlge^s report^on the ground that the 
verdict was against evidence,, and against the direction of the^udge in a mat- 
ter of law. 

The plaintiff,' to maintain the issoe on hi^partrgave in evidence at t he tri«> 
al a note ot the following tenor, viz. 

'* Lee, July 23d, l8G4i For value received I promise to pay Isaac Ban* 
nettfive hundred dollars lawful nKHiey of the United States^ the twenty-liiUi 
day of Dec. in the [iy oar} of our Lord one thousand eight hundred and five^ 
with interest^ pay to be made at 6ocksac&ie» witness- my hand— 

'« Joseph Chaf^in. ^ • 

** I acknowledge myself to be Iiolden as surety for the payment oftho 
above note, witness my hand— ^^Bamahas Adams." 

The signature of the defendant was proved, and that of Chaplin was acK 
mitted; but it also appeared, that when tlie note was executed, the word year 
was- omitted, and had been interlined before it was produced at the triak 
Underneath the defendant's subscription, was a certificate signed by 6hap-» 
lio, that the word year was interlined by l^m. 

The defendant objected to the (plaintiff's recovery iir the action, that iim 
note had been altered^ a(ler his signature^ and without his consent.. 

PicRsoNs^ C J; [After statimir ihe action and its history from the report 
of the judge who sat in the trial.] As to the alteration it is an old rule, tliatr 
any alteration, whether material or not, in aa instrument, made by the party 
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kvwheii^iit is given^ shall afoid iM .unUN» maJe by. the consent of tbeptrty 
wko eiseculed it* But this «OB«ent nay as well be implied from the m^fijtHr^^ 
of the altttftlioiiy aa b^ expressed. There are se^erat cases to this poinf^ 
Markhamjr^ Gorast^n, (Moor* 647.) where blanks were filled up by consent 
tkdtOT exfljontiof^and ib&d^ed waaiieldgood. la Paget y. Paget, (2 Ch. R. 
199 .) Manks in a dee4 o( vevooation were filled up» and the deed held goo J 
and no iielice. i» taken of 4tfiy assent* To these may be added the case of 
Zoaeb ▼. Clay, (1 Veal. 185.) where a blank was lefl for the name of a third 
obligor, two having executed the dee^^ snd the bfank was afterwards filled 
with tlvename of C- who executed i^, and k was holden that the first obligonr 
remained boiwid. Agreeably to this case it is the practice in the case of 
custom house bonds, to have a blank, for the duties when ascertained, attb& 
time they aie eaecutedf amI Ihe blanks>*re af^rwards Wed witJi the amount 
of li'iedolies, without fircjudice to the bond^4he obligors being considered 
as consenting that tlie blanks shall thus be fiplled up; See abo the case of 
Smith ?. Crooker, si ml b Mass, Rep. 538. 

These are all cases on deedf , arising on the plea of non est factum Bui 
in a simple contract, which is merely evidence of a promise, an immateirial 
alteritlfeo, iiowever made, n<4 ftt allaflTecting the terms of the promise, seems 
not to be within .the same principaknf deodi>, which from the alteration may ~ 
not be the deeds of the parlies; while a similar alteration in a written simple 
contract might leave it complete evidence of the same contract. 

However this may he^ what is an alteration, whether in matter or form, re* 
natnaa question* Jtnd there is no case, even m a deed, which determines 
that every alteration made by the obligee^ whether in completing a letter, or 
correcting the spelling of a word, would be fatal to the deed. And in all 
simple contract, an addition by the unnecessary supplying a word, which- the 
law would supply, is not an alteration eitlier in matter or. form which would 
destroy the contract. ~ Stieh addition baa no effect in form or substance. In 
m7 opinion k would be unworthy of the wisriom of the law to decide, that 
a« ifteatttioas interliBeatidn of a word, which the same law would, necessari* 
ly imptf, siionU defeat the eontnct. Indeed the assent of the party sign- 
ing stich contract, that the omission of a word by a clerical mistake, which 
the law will: supply, might be cured by inserting such word, ought to be pre- 
sumed, to proteet him from the imputation of intentional fraud. 

In applying these equitable principles to- the case before us, we find in the 
note the time of payment expressed to be the twenty-fifth day of December, 
in the of our Lord, 1 805, omitting the word year; and this word has been 
since supplied. Now the law would havesupplied this word, and without the 
insertion of it the note would have supported a count on a promise to pay on the 
twepty-i^fth dajofDisc. in t^ year of our Lord,. 1805. We are therefore 
ofopmionthat the actual insertion df the lyordj/iearj which the law wouM 
clearly have supplied, is no such alteratibn as will annul the contract, if it 
was ifiterli.ned by the promisee without consent; and if it w^re an immate- 
rial alteration, the law will rea.sonably presume an assent of the promisors 
to the making of it. If ibis opmion is correct, the verdict is right notwith- 
standing tills aHeratton, let it have been made either by Chaplin or by Ben- 
nett, the promisee. 

The other objection to the verdict is, that the defendant was answerable 
only upon the inability of Chaplin, which was not proved. 

The note appears to have had the signatures of Chaplin and of the defen- 
dant, before it was delivered to Bennett. The defendant therefore is not 
the guarantor of the perfonnance by Chaplin of a subsisting prornise of his 
to Bennett; but he is an original promisorwith Chaplin. By this promise 
Cbapltaand the defendant are both originally liable; and although the one 
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eniTBges as ptincipal, and ihe oilier as turety, yet they are eeefa answerabte 
to tie |)i\>inisec; and the insertion of the characters in which tb^ proroiae 
18 for the deft'odant's sake, to gitre him his rem^y against Cfaapltn. 

The construction of this note, upon the face of it, is the same as if the 
note had expressed a joint and sevemi promise, hyClbaplin aa prmcfpal, aad 
the defenflaiit ns surety, to pay the money. Or if without expreanng in the 
bT)dy of the note the characters, in which the parties promisedy against the 
si!jn:iture of Chaplin was subjoined ** ms principal;*' and against that of the 
defendant was adde<l •<«• surety." [ Fnie Peake*8 N. P 130, Marsh v* 
Wn^i.] Notes of this kind are to hare a similar constrtiction with bondih 
in which the obligees are named as princifMil and sureties, although thoy are- 
bonnd jointfy and stveraHy. 

Upon the construction of this note, upon the feee of it, we are satisfied 
that the defendant i5< answerable as an oiiginal promisor^ aad not merely on 
the eontingiucy oT Chaplin^s fiiilinjjf to |»ay 

Howcvur, t{) rebut this donstructioui it was in evidence, that when the 
note was dciivcrcd to Iknnett, lie and Cbefdin considered the defendant ns 
hoiden for the payment, on the condition thai Gliff|>l in could not pay* 

It would require some consideration, before the efidenceof this kind was 
admitted, to control the legal effect of the writing.. This evidence does not 
prove that the whole agreement was not reduced tCHirriting, or that any feet 
existed to create a latent ambiguity; h^it is applied nie^y lo fire a con- 
st ruction to the no*e as it is written. We are however satisfied, that in a 
written simple contract not within the statute of firandsi, where the Whole 
contract is reduced to writing,and in which there appears no letent ambiguity 
parol evidence cannot bo admitted to explain such cootraet; the language 
u:«c(I by the parties therein bein*^ the best evidence of thoir intent* 

But it is uuneces.'^ary to decide on the logai admtssibiUty of this evidence; 
f^)r it is shown by the plaintifi* that Bennet had recovered n jodg ment on this 
note agiiinst Ch.-iplin, and th:it the execution sued on it was returned imsat- 
isfied. Tills i>< fyrma facie sufTicient evidence to charge the surety; and he 
muKt be conclu'Jed by it, unless he can show fraud or collusion in the trans- 
action. 

We nre therefore satisfied upon the wlmle, that the jriry have rightly de- 
<:idod the caune; and as the evidence was left to them by the judge, we. do 
not see any repujrnance-b^^twcen his direction and the verdicJ. 
Jutlginent on the verdict. ' 

391. 

TiiiB Pr£sidbnt, Directors axo Compant or the Berkshire Ba5K it, 

Jones, 6 R. 624* 

A waiver of a right to notice, made by the indori'or of a promiuoiy note, docs not esr- 
cuiic tile ciidur.-tuo fntiri dtfinandin«; pAymont of tlie promisor at th« maturity of the 
isole. Yet where llio nolo wag made payable at a day and place certain, and iJie en. 
dorscv.wat»r4'ady to receive payment, no further dttm^ud on the promisor waa necca- 
bnry to charge the t-ndorfiee. 

The plaintiff:* decUnj or. a promis.-ory note, made by one Amaea Glesen, on the Sist 
m\' October, IU07, by which he proniined the defendant to pay him or hie orck»r, one 
hundred and twenty-five d«»!lari4, at the Berkuhiro Bank in aixty>one days; and on 
an endorifuiiiont by ihe defendant, he waiving all right to the notice, to Tvhicb bylaw 
or cu<»t<>m ho waa cntillud as endufKer. The plaintitfii alao allege a rtqueat and rofu- 
sal by Gl«»jen, the maker, and alao notice to the defendant. 

The action was tried before 8edg;wick, J. who directed a nonsuit, subject to the opin- 
ion of the court, whether it wst ifjcerisary to tire support of this action, that previous 
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t# t!i«.«Ma«M«iMBt Ui«r«of,Uie cvateoU ofthf boU daclartd on fhould liave b««ii 
' dem«Bd«4 of tb« promwor. 

Parsons, C. J. (A4er reciting Uie declaration, ami stilting tUe point sub- 
mitted b^ the Judge's rc^port.) The defendant has argued, that, altbou^rh 
he waived notice of a refusal of payment by the maker, yet he did not there- 
by dispense with a demand upon lum; for he might waiye the notice from a 
confidence that the maker would pay the note on demand. 

This construction of the waiver we think correct, and the objection would 
hp conclusive^ if the indonement had not been made to the plaint IfK at 
whose office the note was to be demanded and paid. The note was payable 
00 a day and at a place certain; and the place is the Berkshire bank. A de- 
mand of payment need not be made at ariy other plaee; and if the holder of 
the note is at the bank on the prescribed daj, ready to receive the money if 
tbe maker be there^ it is enough for him. And if the maker does not come 
to the bank, or durect the payment there, he has broken his promise, and no 
other notice to him is necessary. 

In the citse at bar, as the plaintlffi held this note, we mxt^t presume it was 
in their bank; and there it was made payakle. They were not to look up 
Criesen, or to demand payment of him at any other place. The defendant, 
by his endorsement, guaranteed that on the day, of payment the maker would 
be at the bank, and pay the note ^ and if he did not pay it there, he agreed 
that he would be answerable in a suit at law, without previous notice of the 
default of the promisor. 

Although we are satisfied, that the judge was correct in his construction 
of the terms of the defendant's waiver of notice, considered in a general 
view; yet we are of opinion* that from the special tenor of the note declar* 
ed on, the nonsuit ought to 'be set aside; and, if on the trial, the plaintifTs 
can show, that on the day of pa^'ment the note was in the bank, and that the 
servants or officers, of the plaintiffs were there during the usual bank hour?, 
to receive payment and give up the note, they will he entitled to recover, as 
by the ternui of the note they were not holdento dernami payment but at the 
bank, which was impracticable tlirough the default of the maker; and by the 
defends nt^s waiver he cannot claim notice. 

The plaintiflfs allege in their declaration, a demami on Glesen, and notice 
of his refusal to the defendant; and it is said, that if the nonsuit be set asides 
the plaintiffs must fiiil on a new trial, because the (acts do not comport with 
their allegation. Whether this allegation is or is not to be considered as 
surplusage, it is not necessar/ now to decide; and the plaintiffs may amend 
on term?, by. striking out the allegation, if they should be so advised,-*** 
The rieason of tlMS nonsuit being insufficient, the plaintiffs must have a n^w 
trial, 

292, 

MlLT^ED V. VVo|lCC«TiU^ 7 R. 48. 

Tha matual eng ag ement of tha parlUt, to Uko eacli other for hutband and wife, in tho 
room where the justice is precent, lie not asMiiUng, but refuifing to solemnize Uie 
marriage, ia not a lawful marriage, so that the woman or her ianue can deriYe a de- 
rivativo aattleaiant Iron hiai. 

PAEsoiiav Q. J. Marriage is, unquestionably, a civil contract, founded in 
Ibe social nature of man, and intended lo regulate, chasten and refine the in- 
'lercourse between the aeies; and to multiply, preserve and improve the spe- 
cies. ' It is an engagementj by which a single man and single woman of suf- 
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teient discretion, take each ether for buslian^ and wife. From lluk nature of 
the contract, it exists during the lives of the two parties, unless dissolved for 
causes which defeat the object of marriage, or from relations .iraj>ostiig du- 
•ties repugnant to matrimonii^ rights and ebtigatioiM. 

Marriage being essentia) to the peace and harmony, and to the virtues and 
inprovements of ci^U society, it has been in tfll well regulated gover hmfent«, 
"among the'frrst attentions of the civil magistrate, to regtilate marriages; by 
defining the character and relations of parties, who may marry, so as to pre- 
vent a conflict of duties, and to preserve the purity of the famflieft; by de- 
scribing the solemnities, by which the contract shall be executed, so as to 
<gUBrd against fraud, surprise and seduction— by annexing civil rights to the 
jmrties and their i^sue, to entourage marriage, and to discountenaoce wan- 
ton and lacivious cohabitation, which, if not checked, is followed by pros- 
tration of morals, and a dissoluteness of manners; and by declaring the cau- 
ses, and the judicature for rescinding the contract, when the conduct of either 
party, and the interest of the state, authoriffe a dissolution. A mr.rria^je 
x^ontracted by parties authorised by law. to contract/ and soleiiiBis^d in the 
manner prescribed by law, is a lawful marfia^e; and to no other inarriag^ 
ere incident the rights and privileges secured lo'liusfband and wife, and to the 
issue of the marriage. 

When our ancestors left England, and ever since, it is well known that a 
lawful marriage there must be celebrated before a clergyman in orders, aad 
that all questions of marriage, divorce and allinHorfy, regulaiiy belong to the 
ordinary . When our ancestors first settled here, smaftki^ dnder the arbitr^ 
ry censures of the ecclesiastical courts, they were not disposed to invest tbeir 
own clergy with a:ny cxril power« whatever; buttbkave them wboify to f hdr 
■pastoral functions. With this impression, In 1046, by an ordinande for the 
due solemnization of marriages, no persou is authorised to joiti together th 
marriage any persons, but a magistrate, or some other person to be ap^inted 
in such places where no magistrate was near, ^nd all persons were for- 
bidden to join themselves in marriage, i>ut before some magistrate, or other 
person authorised as aforesaid. Neither was the ma^iatrate authorised te 
permit the parties to contract marriage in his presence, unless the intention 
of marriage had been previously published. Thus stood the law, until tlie 
repeal of the first charter 

(After reciting the provisions of the provincial statutes of 4 Wm. and 
Mary, c. 10, and 7 Wni 3, c. 6, be proceeded.") No form of words is es- 
tablished for the solemnization of a marriage. The usage is for the justice 
or minister to require of the parties respectively, aa asscntito a mutual agree- 
^ fnent to take each otber for husband and wife. But the statute woufd be 
substantially conformed to, if the parties were to make the mutual agree* 
mentin the presence of the justice or minister, with his assent, he underta* 
king to act on that occasion in his official character. But without such as- 
sent, and undertaking of the justice or minister, notwithstanding their per* 
Aonal presence, the marriage, I am well satisfied, will not be solemnized 
.pursuant to, nor be a lawful marriage within the statute. 

When a justice or minister shall solemnize a marriage between parties, 
who may lawfully marry, although without publication of the banns of mar- 
riage, and without the consent of the pareuls or guardians (which the stat- 
ute requires) such marriage would unquestionably be lawful, although the 
officer would incur the penally of fifty pjunda for a breach of his duty. 

But it has been argued, that the marriage, although not solemnized pur- 
suant to the statute, is yet a la vful marriage, had between parties competent 
to contract marriage, and not declared void by any statute. This ground de- 
serves consideration. When civil government has established regulations 
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for the du% celebration at Wiarmges^ it is the duty, as well as th« intemft of 
all the citizens to conform tosticii regulations^ A deviation from them may 
tend to introduce fraud and surprise in the contract; or by a celebration 
without witnesses, the vilest seduction may be practised under the pretext 
of matrimony. When, therefore, the statute enacts that no person but a 
justice or a minister shall solenuiiie a marriage, and that only in certain cau- 
ses, the parties are thenf^selves prohibited from solemnizing their own mar- 
riages by any form of engagement, or in the. presence of any witnessed 
whatever; otherwine, fruitless are all (he precautions of the legislature. In 
vain do the hws require a previous publication of the banos, or tfiB assent 
of parents or guardians of young minors, or prohibit a justice or minister 
from solemnising the marriage without these prerequisites. A young and in* 
considerate couple may at a tavern or elsewhere^ with or without the presence 
of witnesses, rush into matrimony, distress their friends, and destroy their 
own future prospects in Wfe. 

It may be objected to these principles^ that if they are correct, a mamagd 
«imong qualcers^ agreeably to the rules of their society, is void. I know not 
that the conclusion would not be just. I know that such was the opinion 
of lawyers befoi^ the revolution; and so general was this impression, thai 
to guard those people iVom consequences so mischievous, in revising the 
the statute of 1786 c. 3 all marriages before had were confirmed, and such 
marriages authorised in future. 

Marriages may be considered as void or valid, with respect either to civil 
rights incident to marriages, or to penal consequences to the parties, wherd 
marriages are questioned^ Whatever foundation for the distinction there 
may be, when the parties might have lawfully intermarried; there can be 
none where the parties are prohibited from marrying. This ladt case com* 
prebends, by our laws^ incestuous marriages, marriages within the age of 
consent, when either of the parties has a husband or wife living, ami mar* 
'riages between a white person, and an Indian^ negrOj or mulatto. 

No person can lawfully solemnize marriages between persons, who might 
lawAjlly have intermarried, but a justice of the peace or an ordained min« 
ister. And a record of a marriage so solemnised, by either of those offi- 
cers, founded on a certiiicate duly made, is legal evidence of the marriage 
and no inquiry is further made as to the publication of bartns, the assent of 
parents or guardians, or the inhabitancy of the parties. When, thereforOi 
the marriage appears to have been celebrated by a competent officer, as a 
justice or minister, the marriage is deemed lawful, although the officer, for his 
irregularity, may have incurred the penalty of fiQy pounds. But a marriage, 
merely the effect of a mutual engagement between the parties, or solemnis- 
ed by one not a justice of the peace, or an ordained minister, is not a legal 
marriage, entitled to the incidents of n marriage duly solemnised. The vfo* 
man, when a widow, cannot claim dower, nor the issue seisin by descent. 

Whether cohabitation, ader such a pretended marri'ige, will subject eith- 
er of the parties to punishment as guilty of fornication, may, perhaps, de» 
pend on circumstances, such as verily believing the marriage legal; but eve* 
ry young woman of honor, ought to insist on a marriage solemnized by a le-^ 
gal officer, and to shun the man who prates about marriage condemned by 
human laws, as good in the sight of heaven. This cant is a pretext for se* 
duction, and if not contemned will lead to dishonor and misery. 

193. 
EvereKoin V. BEAUMOTfti Tenant, 7 R. *7Ci 

Parso.vs, C. 3, It appears from the allegations of the demandants, thtl 

47 
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ih^y were never seized in fact of the premises^ hut only of the right, as Bu.f<> 
sey on the death of their father ahaterl them^- The deed, therefore executed 
to D. and his heirs, by thedeaiamlants, being void as a conveyance, it wa9' 
competent for thenn to release to B.» the tenant, he being^ actually seized o^ 
the freehold^ by right or by wrontr; for the demandants have sued him a» 
tenant of tlie freehold. But their release will operate to pass the right ie the* 
tenant in- possession^ !>nd the right on which the action was foumled having, 
passed, the aetvon can be no further maintarned* 

If the release is shown to be fraudulent, it will have no TegaT operation in 
fiiVor of the tenant, a party t^ the fraud. Tlie facts disclosed, are the prior 
deed exeeoted to I>', the suing, the action- for his use,^nd the knowledge 
thereof by B. Now the knowledge of B. can have no^ tendency t9 
give any legal'cfiect to the deed to D^, the deomndants right still remaining^ 
not conveyed or extingui<«hed;. ibr the deed being void as a conveyance, no 
collateral transaction whatever, under any circumstances, can give it any. 
operation to pass the right. TIte demandants thus having 3 right which 
could pass by release to B, might regularly pass it, and were not estop- 
ped by any maxim or principle of hw. The knowledge of B. of the deed 
to D., as it cannot on the one hand give validiiy to that deed,.so neither on the> 
other band can it defeat the release to himself. 

The transaction between the demandants and D. was prohibited by law^- 
(1 Hawk. P. C. c. 86,) and their mistakes or ignorance of law cannot avaii- 
bim« Indeed the buying of titles by a stranger, when the grantor is not 
^isied, is an offence at law; and it was a lawful act in 6., who was in fac^ 
seized, to protect his tiile, by purclwsiug the release of the right in the de- 
mandants; notwithstanding his knowled<;e that an illegal attempt had beerv 
made to obtain that right by a conveyance; For it would be an unreasona-- 
ble imputation upon the law, to charge it with avoiding a release^* in or der 
indirectly to give any e&ct to an illegal act. 

The allegation, that the demandants, tn selling to D., and the latter in 
purchasing, supposed and believed that they were acting lawfully, if it b& 
true, can have no legal effect; nor if it be untrue,.can it from- the nature oC 
it be traversed and put, in issue. 



294. 

ClAPP V. CorKAN, 7 R; 1^01. 

Parsons, C. J. Bonds for ease and hnyr are void, but they are gfverf; 
rtot to'the creditor, but to the sherrff, toobtnrn from him a favor and indul-' 
gence, to which the debtor is not legally entitled If a debtor in the execu- 
tion, will volunfarily, without fraud, imposition or duress, give a bond to biff 
creditor, conditioned that he will continue a true prisoner without escaping, 
such a bond is not against the common law, nor against any statute. If the 
penalty is not double, the sum for which the debtor is imprisoned, it is not a 
bond within the statute of 1784^ c. 4 1, and the dehtor may be relieved against 
the penalty, by a judgment for the sum, for which he is imprisoned; but the 
bond is not void. The creditor is not obliged to take such a bond as his in- 
demnity against an escape;- fUrhe may, notwithstanding, charge the sheriff 
for the escape. If the eiebtc r give no bond to obtain the liberty of the yard 
in the day time, and the sheriff grant tfiis liberty, it is a voluntary escape in 
the sheriff. And if the bond which the debtor jrives is not pursuant to the 
statate, and the sheriff upon such unauthorised bond, grants the debtor the^ 
liberty of the yard, this will bo an escape in the sheriff; for he will nof be 
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Justified in granting the debtor this liberty, but upon receivingfor the creditor 
. «iich a bond as the statute authorises. 

295- 
"BoYNTON V. HuBD.iRD> T Mass. 112. 

r'^ARsoNs, C. J. A contract by ^nbeir to convey, on the death of his an- 
icestor, living the heir, a certain timlivided part of ^'hat shall come to the 
ii«ir by descent, distcrbution or devise, i« a fraud on the ajicestor, productive 
.^f public mischief, and void as well at law as in equity. 

'rhe plainlitr supposes that chancery decjsions are not authorities to influ- 
ence the deterrainatiuns oF a court of:iaw. This position 'cannot be admit- 
ted as universally true. Obancciy fi-ora llie nature of its jurisdiction and 
.powers, may grant sj)ecific reme<lies for wrMigs, not within the reach of a 
court of Jaw. Sut wlien tlio proceedings in eqiAty are founded upon princi- 
.ples of public policy, that satne fx)licy ougjit to prevail in couris pfJIjkjr 
that Ihe nieasupe of right may be the same in each Cj[>urt, ialUiough flie renv- 
ledies for the violation of right may be different. And w« do not recolleclji 
contract, which is relieved against in chancery, as ctriginally against public 
policy, which has -bflen sancli4?ned in courts of law-, as Jegally ^bjigatory on 
vthe parlies. For although it has been said in chan/^r^ry, tljat marriage^ro- 
cago bonds are good at law, but void in equity; yet no case has 'l>€iQn"found 
at law, ia which those bonds have l)ee nil olden good. And we are satisfied 
that when chancery has relieved against a contract on principles of public pol- 
icy, those pn»*ciplest>ught to have their full weight in courts of law; although 
tp attain justice,the remjedy musXbe according to the course of the common law. 

ArguttKjnts drawn from considerations of public policy, have and ought to 
have great weight, both in eqiuty and at law. As fraud may be puhlic mis- 
chief as well as^a pr-ivate wrong, in b(iih cases equity wijl relieve against it, 
and X know not that in any case the law ,will give it a sanction- In a fratid- 
.tilerit cont-ract, deceit may bq practiced on a parly-.to llio contract; in which 
case neither at law or equity is he bound t>y sucji contract. Or the deceit 
,inay not be on either party to the contract, "but onthir^l persons; and if th0 
xleceit on third persons will 0]>erate^s a, public nus^^chief, neither eqtiity uor 
Jaw will support the contract. 

Thus marriage broca,ge bonds, vVliich are not fraudulent on either parly, 
are yet void, because they are a fraud on third per.<oi>s and are a pubfic mis- 
chief, as they have a tendency, to catise matiimony to be contracted on mis- 
: taken principles, and without the advice of friends; and they are relieved 
against as a general mischief, for the sake of the public. 

..Upon this principle, bargains to procure offices are rescinded, not on ac- 
count of fraud on either o{ the parlies; but for the sake of the public, hie- 
cause they tend to introduce unsuitable persons into public offices* 

Another case, where the deceit is upon persons not parties to the contract, 
Js a deceit on a father or other relation, to whom the affairs of an heir or an 
expectant are not disclosed; so that they are influenced to leave their fortunes 
:;to be divided amongst a set of dangerous persons and common adventurers, 
in fact, although not in form. This deceit is relieved against as a publio 
mischief, destructive of all well regulated authority or control of persons 
over their children, or others iiaving expectations from them; and as encour- 
aginir extravagance, prodigality and vice; (I Alk. 35I,-2,-3.) 

From the forms of proceeding in courts of equity, it must be admitted, 
that these principles may ot*leu be more correctly applied there, than in 
courts of law. Chancery may compel a discovery of facts, which a court 
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€f la IT otnnot; and from facts disclosed, a ohaocellor, as a judge of facts^ 
may infer other facts, whence deceit, public or private, may be irresistably 
presumed. Whereas at law, fraud cannot be presumed, but must be admit- 
ted or proved to a jury. But when a court of law has regularly the fact oif 
ffaud admitted or proved, no good reason can be assigned, why relief should 
not be obtained there; although not always in the same way, in which it may 
be obtained in equity. 

A case, in which an heir or expectant is frequently relieved against h\3 
own contract is a post obiit bond. This is an agreement, on the receipt of a 
sum of money by the obligor, to pay a larger sum, exceeding the legal rate 
of interest, on the death of the person from whom he has some expectation^ 
if the obligor be then living. Thb contract is not considered as a nullity; 
hut it may be made on reasonable terms, in which the stipulated payment is 
BO more than a just indemnity for the hazard. But whenever an $idvantage 
18 taken of the necessity of the obligor, to induce him to make this contra:ct„ 
ke is relieved, as against an unconscionable bargain, in payment of the prin- 
cipal and interest. This contract may be made on datOy whence its reasoa* 
ableness may be ascertained; for the lives of the obligor, and of the perspn 
on whose death the payment is to be made, are subject to be valued, as is* 
done in insurances upon lives. But the coveni^nt declared on in the case at 
bar is not a po^t ohiii contract. 

Another case, in which an heir is relieved, is when he is entitled to an es- 
tate hi remainder or reversions expectant on the death of some ancestor or 
relative,, and he coi»tracts to sell the same for ready money. All these cases 
are not relieved against as fraudulent; -because a reasonable and sufficient 
consideration may be paid, as ascertained by the annual value of the estate, 
and of the intervening life. But as in post obiit contracts, when an advan- 
tage i:i taken by the purchaser of the necessity of the seller, he will be re- 
lieved against the sale, on repaying, the principal and interest, and sometimes 
paying for reasonable repairs made by the purchaser. This relief is grant- 
ed on the ground that the contract of sale was unconscionable. 

In unconscionable post obiit contracts, courts of law may, when they ap- 
pear, in a suit commenced upon them, to have been against conscience, give 
.relief by directmg a recovery of so much nw>ney only, as shall be equal to 
the principal received and the interest. But in sales of remainders and re- 
versions, by grants executed, I know of no relief that courts of law could 
give, unless the grant shall appear to have been fraudulently obtained of the 
grantor ; in which case the fraud will vitiate and render null the grants so 
infected. 

The contract before us is not a sale of a remainder or reversion ; but is 
different from any noticed in the reports that have been cited. There is one 
case of a contract between presumptive heirs, respecling their expectances 
from the same ancestor. It is the case of Buckley v. Newland, (2P. Wms. 
182.) The parties bad married two sisters, presumptive heirs of Mr. Tur- 
gis. The husbands agreed that whatever should be given by Mr. Twrgis 
should be equally divided between them. After Turgis' death, the defend- 
ant, who had the greater part given to him, was compelled to execute the 
agreement. The reciprocal benefit of the cliance was a sufficient consider- 
ation. The tendency of the agreement was to guard against undue influence 
over the testator; and it could not be unreasonable to do what the law would 
have done, if Turgis had died intestate. 

The covenant declared on in the case at bar is an agreement by an heir, 
having two ancestors then living, an uncle and an aunt, that if he survive 
them or either of them, he will convey to a stranger one third part of all the 
estate real and personal, which shall come to him from those ancestors or 
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either of them« by descent, diatributioa or derise. And it is found by the 
jury, that tliit contract waa not obtained from the heir by the fraud of the 
purchaser. If, therefore, this covenant is void, it must be on the principle, 
that it is a fraud, not on either of the parties, for that the jury have negatived, 
but on third persons not parties to it, productive of public niischief, and 
against sound public policy. If the contract has this effect, it is apparent 
to ihe court from the record; the whole contract being a part of the recoid. 
And that a contract of this nature has this eflTect, we cannot doubt. 

The ancestor, having no knowledge of the existence of the contract, is 
induced to submit his estate to the disposition of the law, which had desig- 
nated the defendant as an heir. The defendant's agreement with the plain- 
tiif is to substitute him as a co-heir with himself to his uncle'* estate. The 
Uncle is thus made to leave a portion of his estate to Boynton, a stran^r, 
without his knowledge, and consequently without any such intention. This 
Lord Hardwick calls a deceit on the ancestor. And what is the consequence 
of deceit of this kind upon the public? Heirs, who ought to be under the 
reasonable advice and direction of their ancestor, who has no other influence 
over them than from what arises from a fear of his displeasure, from which fear 
the heirs may be induced to live virtuously and prudently, are, with the aid of 
money speculators, let loose from this salutary control, and may indulge in 
prodigality, idleness and vice: and taking care, by hypocritically preserving 
appearances, not to alarm their ancestor, may go on trafficking with his ex< 
pected bounty, making it a fund to supply the wastes of dissipation and ex- 
travagance. Certainly the policy of the law will not sanction a transaction 
of this kind, from a regard to tiie moral habits of the citizens. 

When it is considered that a contract of this sort is a mere wager, in a case 
where there are no principles, by which the value of the chances may be 
estimated, so as to ascertain whether it be unconscionable or reasonable; 
and therefore if valid in any cose, it may be valid in all cases; public policv 
has additional inducements to discountenance it, as dangerous to good faith 
and fair dealing. 

That such is the nature of this contract, is mdnifest by considering the 
terms of it. It is true the comparative value of the lives of the uncle and 
nephew may be estimated. But there is no rule for estimating the estate 
which the uncle may leave. After the contract he may t>e unfortunate; and 
lose his property ; or he may acquire a much larger estate. But if tlte es- 
tate of which he should die seized and possessed, could be known, what is 
the rule for calculating whether he will die intestate or not? Or if he should 
make a will, what estate he would devise to the nephew? The nephew when 
the contract is made may be co-heir ; and ufterwards the other co-heirs may 
die, leaving him the sole heir. Without pursuing the nature of the contract 
farther, it is most manifest, that it must be a desperate wager on one side or 
the other; and as such ought not to be countenanced as the foundation of an 
action. 

It is therefore our opinion, that this contract by an heir to convey, on the 
death of his ancestor, living the heir, a certain undivided part of what shall 
come to the heir by descent, distribution or devise, is a fraud on the ancestor, 
productive of public mischief, and void at law as well as in equity. Beli^ev- 
ing it void at law, we cannot treat it as an unconscionable bargain, in'which 
the plaintiff may recover as damages the money he has paid with the inter- 
est. Nor do we decide that the plaintiff cannot in another fiction, recover 
back that money with the interest, as money paid, not fraudulently, but fair* 
ly on a consideration which has failed 

The judgment must be arrested, and the defendant recover his costs. (I 
TermH. 182; 6 East, 241.) 
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70. 
BoxD ?. Waud, Slierlff.T R. i23. 

Tarsotcs, C. J. In respect to tlie duty of a sheriff in attaching good^ on 
inesne process. 

When there is any reasonable ground to induce an officer to believe, thai 
in making an.attachment, or in seizing upon execution, he may mistake, and 
expose himself to an action for damages, by attaching or seizing goods not 
the property of the debtor, ho may insist on the creditor's showing Jiim iho 
debtor^s goods, and also on being indemnified for any mistake he may make 
io conforming to the creditor's directions. 

but if the officer does not request the creditor, Jbis attorney er ag;ent, to 
show him the debtor's goods; or to indemnify him ; tbut agrees to execute 
ihe precept of the writ as well as he can, he is answerable to the creditor, if^ 
ihe does not attach the debtor'a goods^ vih4ch he might have found aiul at- 
tached; if the creditor be injured by his neglect. As where the debtor'? fut- 
oiture was in his house; and althciugh other furniture may have been mixed 
with the debtor^s, held, that he ou^^ht to have attached it; and if -he had somo 
furniture of other persons v/hcrc the right owner claimed his part, the sheriff 
inight have restored it, without subjecting bim to an action by^the plaintifi; 
for if the officer is unable to distinguish the goods on due enquiry, the owner 
4:an maintain no action ngainst the officer, until notice and demand of his 
.goods, and a refusal or delay of the officer to redeliver them. 

But if the deputy of a sherifi* undertakes any business not resulting /roni 
4he duties of his office, the sheriff is not responsible; for;in this respect he is 
-not the deputy of the sheriff. The sheriff is not answerable for any default 
of his deputy, unless it be a default in. executing the powers lawfully derived 
4rom the "authority of the 4sherii£ under which his deputy act?- Thus, the 
debtor in this case proposed to the deputy to attach the hides then in the jvats 
to tan; and to take a lease of the vats until the hides should be tanned, to 
vwhich the deputy agreed; but proceeding to attach other property^ another 
xleputy had in the mean time attached them for other creditors; and whether 
ihe sheriff was guilty of laches, in not attaching theiiides was the question. 

The practice of attaching the effects of a defendant, and hoKling them to 
satisfy a judgment, which the plaintiff may recover, when perhaps judgment 
smay be for the defendant, is unknown to the common law, and is founded 
lOn our statute law^ explained by an usage in the ordinances in force under 
ihe colonial law. 

At common law an attachment, as a part of the service of ,proGOss/m.a 
xjivil suit, is a species of distress, dn which the effects attached were the an^ 
^ient racftt or pledges. Gil. on Dist. 24. When the defendant did not ap- 
l^earon a summons to answer to the plaintiff, an attachment was issued; and 
liis chattels were seized by the sheriff to cornpel his appearance; but when 
ie had appeared, he was entitled to his chattels in the same plight in which 
they were attached; if he did not appear, but made default, the chattels al- 
itached were forfeited. 

By the statutes now in force, there is no express provision^ that an attach- 
ment may go before a summons; but ihe form of a Avrit of attachment against 
the goods and estate is prescribed as an original process, and ihe attach- 
ment of goods and estate by virtue of such process is recognized, and tl lie 
sheriff is obliged to hold them attached until judgment ; and far Uiirly days 
afler, if the plaintiff have judgment, that the estate attached may be applied 
to satisfy his judgment. 

But what goods might be the subject of attachment or distress, must be 
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dalq^tfiiqed. by the commotvlaw f no diroction on this p^iDt being giv#n bf 
any statute. — At common \h\v aU df!»fresses^ as weH those to coippel aopear- 
ance as to perform ajiy other duty, must, when the duty is performed^ be>re- 
«tored ifl' the same plight in which they were taken: For this reason goods 
could not be distrained, which in consequence of the distress could 4iot be 
returned in the same plight in which they were taken : as sheaves of corn, or 
hay in a cock or barn ; because they would be injured, as the grain of the 
sheaves would be shattered. But the sheaves or hay in a cart might be dis- 
trained in the cart, because by removing them with the cart no damage migiil 
happen lo them. (Gilb. L. of Dis. 345.) 

From the application of these- maxims to green hides m vats, it is manifest 
ti>at,sgc|> hides could not be distrained; as they would be materially injtrred 
by being removed;- and if the defendant should recover judgment, they could 
not be returned to film in the same plight in which they were taken from 
him. The deputy slieriff therefore was guilty of no laches iivnot attaching 
and removing the hides from the vats. The sherifiTwas not obliged to take 
a lease and cause the hides to be tanned. Without the debtor'^s cofiscnt be 
could not lawfully do it: and with his con«K3nt he would have acted by au* 
thority dei*ived from the debtor, and not from the sheriff; and the sheriff is 
not responsible, because the deputy did not do what by law he was obliged 
to, unless under colour of his office he docs what the law prohibits. 

297, 

Danibls V. Daniels, 7 R 13a. 

l^onants incontmon must join in action for the dostrtretion of thoif charters*; for thr 
interest and damages are joint. ^ 

Parsons, C. J. In personal actions tenants in common roust join, and 
also (Parcener, when damages are to be recovered for a tort done to* their 
land, although the estate in the lands be several. (Co. Litt. 193.) The rule 
by which joinders in actions are governed, is stated in the case of Welleif 
& al. V. Balder, (2 Wi!s. 4^3), as extending to all cases where the damages 
to be recovered are joint. The same rule is also laid down in Cory ton v. 
Lythebye,^ Saund. 115. Thus tenants in common must join in trespass, 
and also in nuisance. Cro. Jac. 231. But they cannot join in an action for 
forging false deeds, for that coticerhs fli^ inheritance whicftF i» several. Bui 
fliey RKjst join in detinue of charters, which also concerns the inheritance, 
Co. Litt. 197, b. The reason of the distinction is, that in the forged deed 
the tenants in common have no interest, and can receive no prejudice from 
them^but as they may effect their several titles to the lands ; but in the law- 
ful title deeds each tenantju common has a property, and this property &om 
its nature must be joint. 

As it is well settled that tcntants must join in detinue of charters, from 
a necessary analogy founded un the same reason, they must join in an action 
for the destruction of their charters; fbr in this case not only the inheritance^ 
but the damages are joint. And if tenants in common must join, so roast^ 
the heirs by our statute of distributions; whether ihey be considered.as ten** 
ants in common, or as resembling parceners. ^ , 

, Bujt the actioa is cate for destroying the charter, which is the eyjdenc^ of 
the plaintifl^s title; ajid in our opinion, they have very properly joined in de^ 
ma nding damages for this injury. And although trover will not tic by ooe 
or more of the heirs against the other heirs for the conversion of the charters^ 
becau^ ea€^h heir haj an cqoal right tu^the possession of the title deed«;4jet 
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wlnm tboia deeds are abwilotely detlroyed Iff tome of the hein, tretpMi will 
lie ei^inst Uirm by tlie other heirs, because by their destruction the tenancy 
in common cannot be set up in defence. Co. Litt. 203, b. And if trespass 
will lie, nil reason has been assigned why case for the tort cannot as well be 
maintained. 

298. 

Day ▼. KvKRETT, 7 R. 145. 
The right of a father to bind hii roiaor son to serTieo. 

Parsoxs, C.J. There is no question but that a father, who is entitled 
to the services of his minor son, and for whom he is obliged to proride^ 
may at the common law, assign those services to others, for a considera- 
tion to enure to himself. He may contract that his minor son shall labor in 
the service and employment of others, for a day, or month, or any longer 
term, so thnt the titne do not exceed the period of (he cbild^s emancipation 
from the fath ;r,which may tike place as well on the father's death, as on the 
son^s arriving at the age of twenty-one years. And the statute of 1794 does 
not take this power from the father. Accordingly, the father may maintain an 
action of covenant broken, for not paying a stipulated sum, where the son 
continued in defendant's service according to the contract. For the statute 
does not, like the English statute, relating to apprentices and servants, make 
void all contracts by which a minor is bound in service, unless such con* 
tracts are made pursuant to it. Alt contracts of service, legal at common 
law, remain legal ^ince the statute; but the only remedy, either party can 
have, is on the contract, not under the statute. And as well parents and 
guardians as masters, ought duly to consider, that if the contract of appren- 
ticeship does not pursue the statute, the apprentice cannot be discharged, if 
the master break the contract on his part; neither if the contract be bro- 
ken on tho part of the apprentice, can the master have those remedies, and 
that relief provided in the statute for contracts made pursuant to it; but the 
remedy for each party in by action, which in many cases may be inadequate. 

299. 

Hastings v. Dickii^soh and wife, 7 R. 153. 
The effact of a jointure in bar of dower. 

Parso.i 4, C. J. If the marriage settlement in this case, is a bar to the 
action, this result must be derived from the supposed jointure settled on tho 
intended wife before marriage, with her consent within the provisions 
of the statute of til Hen. 8, c. 10, which have always been in force here; 
or, from her covenant, never to claim or demand dower^ operating as a re- 
lease. 

As to the first ground, it is well known, that at common law, a jointure 
made to a wife, before: or after marriage, was no bar to her dower; because 
the dower being a freehold estatr, could not be barred by any collateral sat- 
isfaction; Co. l^it. 36, b. 460, 1. A jointure, therefore, which will be a bar of 
dower, must be within that statute. But no jointure is a bar by that statute 
of dower, uhIcss it be a freehold estate in lands, tenements or hereditaments, 
for the lile of the wife at lea8t,and which shall take effect in possession or pro- 
fit immediately on the huiband^s death. 

By comparing a jointure of this description with the provision for the de- 
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detnandaRt in the marriage seltlement before us, there seems to be no edof 
for admitting that provision to be a jointure within the statute; as it is a 
mere personal annuity. The statute also makes provision, when the wid» 
t«w is evicted of her jointure^ which has been regularly settled upon her» 
that she may be let in to claim her dower, in other lands of her huoband; 
as the consideration on which she was barred has totally failed. As in this 
case, the insolvency of the husband has deprived the widow of the contem* 
plated annuity; if it were possible to consider this annuity as a freehold es« 
tate, yet within the equity of this statute, she ought to be admitted to her 
claim o( dower, the consideration of her covenant having wholly failed. 

The second ground is, that the demandant^s covenant ought to have th6 
cfiect of a release of dower. But this effect cannot be admitted on a correct 
legal principle. It is true that a covenant never to prosecute an existing de- 
mand shall operate as a release to avoid circuity of action. B<jt a release 
of a future demand not then in existence, is void. Now, in this case, the 
settlement being executed before the marriage, the demand of dower had no 
existence, the same not beinir inchoate. On tliis principle, if there be any 
relief against the widow on her covenant, it must be by action. 

Here, it is manifest that she covenants on the consideration that the provi- 
sion made for her is performed. But this consideration has failed through 
the insolvency of the husband ; there is, therefore, no legal or equitable rem* 
edy against her on her covenants. The demandant, therefore, must have 
judgment to recover her dower, and her damages tp be assessedy with her le* 
gal costs. 

300, 

tllBDL£ V. pROi^Ri. OF LoCKS AND CJLNALS, 7 ft. 16$. 

An ftction lies ag&init a corporation for a breach of its duty, by any person iajuiMl bf 
the breach. 

Parsons, G. J. The argument for the defendant is, thai corporations 
have only a legal and not natural body, ho capialUr lies against them ; that in 
all actions of trespass and trespass oh the case, where the general issue ie 
not guilty, if Judgment be against the defendant; a pUrt of the judgment at 
common law is an entry of a capiaiut] and that, therefore, ho such actions 
lay against a corporation at common law; and the statute taking away thd 
necessity of the entry of the capiatur^ does not authorise an action which 
did not lie before. 

That a process to take the body of a corporation docs not lie, is certainjjf 
true; hut the defendants must show that in All actions of trespass a eapiaiut 
against the defendant may, from the nature of the action, be entered. In 
Si Edw. 4, 7, 12, 27, 67, it is holden that a corporation cannot be beaten iior 
beat, nor commit treason or felony, nor be imprisoned for u disseisin with 
force, nor be outlawed, nor a capias in debt l»e awarded against tbcni,<ii^« 
These principles result from the nature of an aggregate corporation. Blit 
the defendants have relied on an opinion of Thorp, J. in 2:2 Ass. pi. G7<~^ 
He there says, that trespass does not lie against a corporation aggregate t^ 
its corporate name, for a Capias and exigent do not lie against it. That a 
capias and exigent do not lie against a corporation, is evident; but that no 
action of trespass lies, is questionable; fur it is agreed that a corporation 
may be fined or indicted, and the fine levied by distress; and why may not a 
corporation be amerced, and the amercement collected in the same manner? 
TliM has led us to look into the sncieut law oa this subject and we tnd 
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Thorpes opinion overrokd as to certain trespassep. In Sf Ass. pi. l^^w 
corporation are holdcn answerable in assize as a disseizor with force. In ^ 
ji. 6» l» 14. 6, an aggregate corporation was hulden answerable in trespass 
fbr distraining the plaintiff's cattle, until he paid a toll which he was not^ 
bouml to pay. Several other cases- are mentioned in Theobald's Ditr^ 14b, 
4yC. 13, as trespass against a corporation for disturbing the plaintiff in the' 
profits of bis liberties; or for disturbing him in holding a leet^ It is^there*- 
fororvevy elearrfrom an examination of the old books, that actions of tres-- 
fMWf^aiighC arcommmf kiWrbe maintained against agirregate ^erporritions. — 
And, as in these actions no'enpratupcoifld be enteredrthe omission of this^ 
entry can be no objection to actions of trespass on the case.^ The founda- 
tion of the defendant's argument seems to fail them. 

Let us now leave the ancient cases, and resoK to the maxims of the comr 
mon law, which are founded in good sense and substantial justice. It id one 
of these maxims, that a man specially injured by the breach of 6\\\y \n an- 
other, shall have his' remedy by action. If ihc breach of duty be by an in- 
dividual, there is no question; and why should a corporation receiving its cor> 
porate powers, and obliged by its corporate duties with its own consent, be 
an exception, when, it has, or muat be supposed to have an equivalent ior it» 

nsent. 

We distinguish between proper aggregate cpi«f)orntions^ andthc inha1>itnnf9 
of any distnct, who are by statute invested wkh partirular powers^ without 
their consent. These are in the books sometimes qalh*d qtiasi cor{>orntfoi)s. 
Of this description are counties and hundreds in Unglan^l; and connties;, 
towns, &c, in this state. Although quasi-corporations are Jin hie to informa- 
tion or indictment, for a neglect of a public duty imposed on them by law; 
yet is settled in the case of Russel, t^ vA, v. The Inhabitants of the county of 
Devon, 2 Term, 667, that no private action can be brought against them fcr 
a breach of their corporate c^uty; unless such action be given by statute.*-— 
And the sound reason is, that having no corporate fund, and no legal mean» 
of obtaining one, each corporator is liable to satisfy any judgment rendered 
against the corporation. This burthen the common law wi^l not impose^ 
but in cases where the statute is an authority, to whieh every man must be 
considered as assenting. But in regular corporations, which have, or are 
supposed to have a corporate fund, the reason does not "ppiy. 

The case of^ the Mayor of Lynn, in error v. Turner, 86, seems in lis prin- 
ciples directly to appfy. By this decision it is settled, that ca&e will lay 
against a corporation for neglect of a corporate duty, by which the plaintiflT 
suffers. 

Upon these principles, the court heUI, that case lay against tho defendants^ 
who were boui;d by their act of incorporation, so to construct their canal a» 
to admit rafts of a particular description,, for damages arising to the plaintifi^ 
in consequence of the canal not being wide enough to pass his raft«. 

301, 
Newhallv. Wheeler, 7 R. 18^. 

In respect to a conveyance in trust. 

lo this case, J. H. owned tho Innd in fee, and conveyed to J. S., who conveyed to thr 
selectmen of the town of of H. to them and their snctessors in the said trust of se- 
lecttnen/or the use and benefit of said J.H. and after his deceasc,lo bit heirs forever* 
J. H. diviscd the saino by wvll to his wife. 

Parsons, C, J. The counsel for the tenant contends, that as the select- 
men of H. were not a corporation to take in succession, and as the estate 
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•eonveyed to them iras for the use of J. H. it vested in him by the statute 
of uses; but as the grantees took only alife estate, a life estate only vested in 

Hunt .» 

It ic, therefore, necessary to determine what estate the selectmen of H.y 
the immediate grantees took under Simond's deed. If they took an estute 
-for the use of J. H. and his heirs, they took only a life estate; for it is very 
•clear ihey are not a corporation. But if tliey took an estate in trust for H. 
and his heirs, then the legal estate of the trustees shall be commensurate with 
the equitable estate of the > cestui que trust 9 which in this xaso is a fee- 
fiimple. 

Having no coart to compel the specific performance oT a trust, it isa 
general rulo to consider estates conveyed in trust, as estates conveyed to 
use, if it be not repugnant to the manifest intent of the grantor. If it be, it 
is considered as a trust estate, and the trustee is answerahle^for damages, a« 
en an implied assumpsit to the cestui que frustf that he would execute the 
trust A' remedy certai-nly very inconvenient, frequently very inadei]uate, 
and rea'ortcd to from necessity, because no court is competent to compel a 
-specific performance of the trust. 

Now what is the manifest intention of S. in this conveyance to the select- 
men? They are to hold the land^ for the use of J. II. hut at their discre- 
tion. It could not, therefore, be an estate for the use of H., for then the 
use being immediately executed, H would' hold t!ie estate during his life, 
not subject to any cotitrol or discretion of the selectmen. Farther they are 
to hold for the use of H.,and if after his decease, any estate should remain, it 
is to go to his heirs. S. therefore, contemplated ihat the tr^istecs were able 
tD sell a part, if not the whole.. He, therefore, coidd not meanrfhat-tJie le- 
gal an 1 equitable interest in the estate should unite in H. 

For these reasons, we are of opinion, that the selectmen, who were the 
inimediate grantees, took the legal estate in trust lor J. H. and bis heirs.— 
Whether they could lawfully convey any part of the estate under this decd« 
by the terms of i{, although it was clearly contemplated, is not now before 
us; as tUoy in fact conveyed no put of the premises. As the estate of the 
grantees was in trust, it must be commensurate to the trust, and therefore, 
•was an estate in fee simple. 

J. M. hnd theii an equitable fee simple, which he might lawfully devise; 

and upon Iiis death, his widow had under his will the same equitable estate, 

ivliich the judgment creditor and his assigns may lawfully claim against heip. 

And no person can set up the legal estate against the equitable estate, btU 

Xbe trustees, or some persons claiming under tl/em, 

302. 

Co MMO« WEALTH V. lIuMPHRETi, 7 JR.. 242. 

The defendant having been convicted on an indictment for highway rob- 
bery, a qiiestiim arose whether the indictment was sufficient, by rea«ion of 
the omission of the ui?ual allpgatinn, of putting in fear. Mr. Justice S3W- 
all sjid he had advised with the Chief Justice, and Ju-tice Parkt^r, and all 
concurred in the oj)iniori that the crime of robbery was technically descri- 
bed in the indictment, and that the prisoner was loiially convicted of that of- 
fence. . . 

The statute had not changed the definition of the crime or the form of the 
indiciuient in this respect; and neither in lh<) opinion of the court was tiie ' 
questio!! conclusively settled upon authority. The constnicii«m is, that we 
are not restrained by the common law definition of robbery ,or by any precise 
form of tlio indictment, as to the circumstance in question; and witliout da* 
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parting from any established prinoiple, the construction may be, what the 
words citedf certainly admit that a larceny committed without actual force 
and Tiolence, or with a constructive force b^ any assault and putting in fear^ 
if to be adjudged a robbery; and that in this respect the statute has prfi*- 
■erTed the definition of the crime, as it was .described and punished by tb^ 
^mmon law. 

302. 

Common WBALTB v. Neweix, et al. 7 R. i4JI^ 

Buxflary. 

Parsons, C. J. The breaking and entering a dwelling house in the night 
is not burglary, unless it be done with an intent to commit a fefony. The 
question for our decision is, wliether the cutting off the ear of D., of set 

Surpose and malice aforethought, with the intention to maim and disfigure 
im, is by our laws a felony; for if it be not a felony, an intention to do it 
eannot be an fntentfon to commit a felony. 

By the ancient common law, mmyhtm was an injury of a particular nature, 
constituting a specific offence, the commission of which could be regularly 
averred by no circumlocution, without the aid of the barbarous Yerb make* 
miare. It consisted in violently and unlawfully depriving another of the use 
of a member proper for Iiis defence in fighting; and was punished by a for- 
feiture of member for member, in consequence of which forfeiture it was 
deemed a felony. If the sufierer sought this satisfaction, or rather revenge, 
his remedy washy an appeal of mayhem; and the sovereign punished this 
kijury rione to his subject, by an indictment for a mayhem] and in both tha 
appeal and the indictment, the offence must be alleged to have been commit* 
ted feloniously. 

But this was only in the rude state of society; and as civilization ndvanc* 
cd, the punishment was disused, and the oflTender made satisfaction by pay- 
ing pecuniary damages, and was punished by fine and imprisonment, as in 
cases of trespass. This was the state of the common law, long before and 
at the time when our ancestors emigrated to this country, bringing with 
them but a very small part of the couMnon law defining crimes and their 
punishment. Mayhem therefore, was never deemed by them a felony, but 
only an aggravated trespass at common law; and as such the offender was 
answerable to the party injured in a civil action of trespass, and to the gov- 
ernment upon an indictment for a misdemeanor; and no statute provision, 
during the existence of the colonial and provisional charters recognizes may* 
htm^ as a distinct offence from trespass or as constituting a specrfic felony. 
We are therefore obliged to consider mayhem as no felony by the commoa 
law adopted in this state. 

Since the revolution, the onh legislative provisions, relating to this offence, 
consider and punish it as a misdemeanor. If therefore the st. of 1804. ch. 
123, has declared the maliciously cutting off an ear with intent to maim and 
disfigure, a mayhtm^ we cannot infer that it is felony. The statute, howev- 
er has not made that declaration, it only enacts that if any person, with 
set purpose and aforethought malice, and with an intention to maim and dis- 
figure, shall unlawfully cut off an ear of another, lie and every person privy 
being present and aiding, or absent, having counselled or procured the com- 
mission, shall be punished by solitary irnpii?onmont, and by confinemeru to 
hard labor. Here the word maim is used in the popular sense of mutilating, 
and not as synonymous with the technical word mayhem. Th3 cutting ofi^ 
the ear is not called a maim, but is created an offence, when done with an 
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intention to maim and disfigure, and punished as a misdemeanor; for a tres« 
MBS may be committed with set purpose, and with malice aforethought. 
The offence described, not being a felony, it is argued tliat it may neverthe- 
less be supported as an indictment for a misdemeanor. There are one or 
two ancient cases in favor, of this position; as Holmes' case, Cro. Car. 376; 
Martin's 1essor*s case, in the trme of H. 4. which is reported in Cro. Jac. 
497. But in a later case of Rex ▼. Wesbeer, the old cases were considered 
and overrruled. 

303. 
Lbs v. Gray, 7 R. 345. 

Parsons, C. J. The question is, whether the plaintiffs are entitled to re« 
cover for any loss within tlie policy, whieh insures against all the usual risks. 
As no damage is stated as having happened to the goods insured, the only 

f round of claim is for a total loss, arising from the loss of the voyage insured, 
t must be admitted that the voyace has been wholly lost; but unless this 
loss b from some peril insured against, the plaintiff must fail, unless sowe 
exception be made with respect to the cotton. 

When tlie master had notice of the British orders, and understood that 
be could not afterwards proceed to his destined |M)rt, he departed from the 
course of bis voyage and arrived at Plymouth. As this was done for a good 
cause, and for the purpose of procuring iuteligence and advice, and not - 
with the intention of discontinuing the voyage, his proceeding is no devia- 
tion. It also appears that afler he arrived at Plymouth, finding new obsta- 
cles to the prosecution of his intended voyage, he determined to proceed to 
I^ndon, and there (discharge his cargo; but was prevented by head^wiiidi 
from sailing until the 1st of April, 18t7 

As an intention to deviate, where a ship has commenced the voyage assur« 
ed, is no deviation, this determination ot the master is no deviation; which 
must be considered as commencing on her sailing from Plymouth for Ijon* 
don, for the original voyage was abandoned. Therefore whatever loss, from 
any of the perils insured against, haftpened before the first of A|M-il, is a 
cJiarge on the underwriters. 

It appears that the ship met with considerable sea-dsmage while in the 
barbor of Plymouth, for which the underwriters upon the ship sre answera« 
ble. 

But the policy before us, is only on the merchandize. Now if the voy« 
age was lost by a {>eril within the policy, that peril must bo either capture, 
lor the arrest and detention of any prince But the departure from the di* 
I rect course of the voyage, and the final abandonment of it, were not from; 
I capture, but from the fear of capture, which is not insured airainst. And 
I there appears to be no arrest and detention of any prince. For when the 
\ ship was in Plymouth, she might h^ve cleared even for her port of destinao 
tion; hut the dunger of proceedino thither was too imminent, in consequence 
of the French decrees, to justify that measure; or the ship might have rC'* 
turned home with her cargo. Indeed np fact is stated which can be correct* 
ly construed as an arrest. It is true that the c«>tton was refused to be clear- 
ed at Plymouth for Rotherdam; but this was no arrest. For the refusing in 
a foreign country to clear out a vessel for any particular port or ports, can* 
not be deemed an arrest within the policy, while the vcsa^el remains in the 
master's possession, with liberty to proceed to any but -ihe prohibited ports. 
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In this case it is manifest that if the cotton might have been cli^ared out, thm 
j master would not have availed himself of it, to proceed to his destined port. 
I We cannot, therefore, find any |)eril insured against, by which the voyage 

Jias beec Ilsw Plaintiff nonsuit. 
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304. 
Tavloh, 6c al. v. Porter, 7 R. 355. 

The action wt« a fpecial entry tur diaeizin to forocloie a mortgage. The caw wae 

thuf : In April, 1895, U. C. and others; owned the land in fee, and conveyed to tho 

deinandante, who reconveyed in mortgage to secure the purchase money. The do- 
mandanU on the ncit day sold the lands to N. ft L. who also gave a mortgage to the 
vendors to save them harmless from the prior mortgage. L. aflorwardi cfmveyed 
one andivided moiety to Porter the tenant, who was to pay wne half the first motl- 
gage. 

The mortgage money has been paid, eioepl |442 10, which ianow due. 

Parsons, C, J. The demandants are entitled upon the mortgagr, as a 
•ecurity for the 442 dollars 10 cents paid by them on the said 'notes, they 
having been damnified in that sum by paying it to Clotting'. But three ques- 
tions arise.— Shall they have tlie conditional judgment to have seizin of tljo 
lands mortgaged — or shall th»y recover seizin of a moiety — or shall they ro* 
«oyer any judgment, as (hey have not sued all the tenants in common. 

As the title of the demandants under the mortgage is to a sole seizin, it 
seems very clear, that if they can ha^ve jndgmnnt on this writ, that judgmerii 
must be for sole seizin, unless the money necessary to indiemnify tliem be 
jMikl; otherwise the mortgagee might have his sole tenancy changed into a 
lanancy in common. And it is our opinion, that the demandants are entitled 
to the conditional judgment against the tenant, who must he considered as a 
deforciant, and therefore as to them be taken to be a tenant, against whom 
the whole freehold can he demanded; although as to others, lie may be tenant 
■iti common of a rqoiety, For in a writ of entry to foreclose a mortgage, the 
demandants count against the assignee of a mortgagor as the immediate 
wrongdoer, and not as having entered by the mort^»agor; because the as- 
signee must bold subject to the mortgage, has a right to redeem, and hts title 
is lawful against all but the mortgajjee, or him who claims under him. But 
if the mortgagor shall assijjn to more than one as tenants in common, yet as 
to the mortgagee, when lliey retiit his entry, i.r drive him to an action to 
foreclose, eajch assignee is tu be considered as a deforciant of the whole. 

If two distinct cli»sc3 are included in the same mort;:agc, and the mortga^ 
^or convey the closes in fee lo different persons, by whom tliey are held in 
severalty, the mortgagee to foreclose must have two several writs of entry; 
because each grantee under the mortgagor holds but a part in severally, of 
which he is a several deforciant. But in such a ease the mortgagee sh^^ll 
bay e judgment on each writ, un ess the mortgage money be paid; becauBO 
<each close is liable for all the money due on the mortgage. And if either 
grantee shall pay the money, the mortgage is discharged as lo the other. — 
Aiid when there are two or inore grantees under the mortgagor, whether 
aeverally or in common if either pay off the mort^nge, the others shall be 
tiolden to a reasonable contribution. 

305- 

Plrrincton v. l.oRiNG, 7 R. 388. 
TrcKpast for taking and carrying away a calf, chaise and hariHjfis, &c. 

Parsons, C. J. The action is trespass ri et armh^ for taking and carry- 
ing away a ca!f, and a riding chaise and hnrncss; and it comes before us on a 
case stated by the parties. The property in the plainiifT, and ihe taking and 
carr)'ing awa/ by the defendant are agr<$cd. 



The justification by the defendant is^/that as a deputy sherifThe, on Irar* 
rant« of distress against rhe plaintiflVdufy issued and delivered to him to ez^ 
ecute, touk, carried away and tfold to satisfy those warrarvis, the chattels 
mentioned. The warrants of distress, and the authority of the defendant 
originally to take and carry them away arc admitted ; but the platiitiflTinsisti 
that the defendant by removing the goods seized, out of the town in which 
the plaintfflT lived, and in which they were seized, l)ecame a trespasser ak 
iniiio. The expense of keeping or of adverti;$ing may not be increased by^ 
the removal, and the sale may be under. more favourable circumstances far 
the owner. If the officer had wantonly removed^ the goods to a great dis-- 
tance, thereby increasing the charges of keeping and adverttsin^, or injurinf 
the sale, a special action on the case might be maintained agamst him ; but 
he would not be a trespasser ab initio^ if the goods were legally seired and 
carried away. 

Another objection to the defendant's justification is, that it appears from 
his return upon the warrants of distress, on which the chattels were seized^ 
that he sold them afler having advertised the time and place of sale twentj<* 
four hours. As by the law the defendant ought to have made the advertise* 
ment four days before the sale, this objection is admitted to be fatal, unless 
the defendant can be admi>tte<l to pro^'e by parole, notwithstanding his Peturn: 
endorsed on the warrants, that he rn fact did advertise the time and place of 
sale four days before the sale. But this evidence is^ not admissible. The 
officer's return must be rn writing ; and were it otherwise, there would be 
great danger of fraud and perjury. The plaintifif therefore has maintahictt 
hm action a«d the defendant inusi be called. 
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Stubbs v. Lund, 7 R. 453. 
In re«peet to the right of consignor! to stop goodv in trantUvf* 

Parsons, C. J. Tlie title of the pfaintiff is admitted to be good; if thrcon'' 
signors had under the circumstances, a right to stop the goods in question 
%n transitm. To this ri^ht the defendant has madb two objections. 

1. That the general credit given to the originah consignees by the consign* 
ors which is stated at large ki the exceptions, had excluded the consignors 
from tlie right of 8to[)ping in irawiiu goods shipped and consigned persaanC 
to that agreement* But in our opinion thiv objection cannot prevail. That 
ngreemenl cannot bind the eonstgnors after the insolvency of the consignees^ 
the credit contemplated being predicated Ufion the supposed ability of the 
consignees to pay at the expiration of the credit. And a credit, given n)^ 
der such an agreement, can have no other efifbct on this question, than tbe^ 
credit given under the first bills of lading; * 

2. The other objection is, that the consignees beir^ eith^the owners or 
the hirers of the ship Henry, as soon as the goods were received on board of 
that ship, and biUs of lading signed by the master, there Was no further tran- 
sit, the goods being in the custody and possession of the consignees. And 
to support this objection, it was urged by the defendant's counsel that the 
right to stop m traruUa extends only to goods shipped on board a general 
ship. 

We think this objection cannot prevail. The right of stopping nil goods 
shipped €>n the credit and risk of the consignee remains until they come into 
his actual po^^scssion at the terminatfon of the voyage, unless he shall have 
previously sold them bona fide, and endorsed over the bills of lading to fbe 
purelKiaer. And in oar opinion, the tnie distinetion is* whether $mj etieel 
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poiMMion of the consignee or hie a«iigiMf eAer the termlnetion of the rofug^ 
be, or be not provided for io the billa of lading. When such actual poaaea* 
aion, after the termination of the voyage, ia so provided for, then the right 
of stopping in irantitu remains after the -shipment Thus, if goods are coii« 
signed on credit, and delivered on board a ship chartered by the consignee 
to be imported by hinit the right of stopping in Iran^H continues after the 
shipment (3 £':st, 381); but if the goods are not to be imported by the con« 
aignee, but to be transported from the place of shipment 4o a foreign mar* 
ket, the right of stopping tn transiiu ceases on tlie shipment, the transit being 
tlien completed; because no other actual possesaion ol the goods by the eon-* 
signee is provided fur in the bills of lading, which express the terms of thm 
shipment. (7 Term, 442.) 

'rhe aame rule must govern, if the consignee be the ship owner. If the 
goodi are delivered on board his ship, to be carried to him, an actual poa** 
aession by him- after the delivery is provided for by the terms of the ship* 
ment; but if the goods are put on board his ship to be transported to a for- 
eign market, ho has on the shipment all tlie possession contemplated in tlie 
hills of lading. In the former case the transit continues until the termina- 
tion of the voyage; but in the latter case the transit ends on the shipment. 

The same distincticm must exist in the case of a general slup« — If a ship 
sail frem this country to Great Biitain, with the intention of taking on board 
gcx>ds for divers persons on freight, to be transported to a foreign market, ae 
the mercantile adventures of different shippers— -If goods are so shipped by 
the several consignors, there is no transit to the consignees after the ship- 
ment; and no right of stopping remains with the consignors. But it is oti»« 
erwise when several persons import goods in a general ship on their own 
credit and riffk, for a future actual possession by them is provided for in th«. 
bills of lading. 

307. 
IIawlbt v. Northamfon, 8 R. 1. 

pAasoN's, G.J. In construing a will, the testator's manifest intention ia 
be collected from the will, and not from any detached passages, must pre* 
vail, so far as such intention is consistent with the rules of law. And when 
the particular intent cannot be executed, the general intent must direct the 
construction. As it is the interest of the commonwealth that lands should 
he tcansferrable^and not remain in any man or family unalieneble, so it is one 
of the rules of law, which limit the power of devising, that perpetuities be 
not created. Therefore in a devise in fee simple, on condition that the de- 
fisee do not alien, the ccndition is void. Also in a devise of lands in tail, on 
acmdition that the devisee do not bar the entail, the condition is void. And 
in a devise to one and his heirs, remainder to another and his heirs, which is 
termed the limiting a fee simple after a fee simple, the remainder is void, be« 
cause it would defeat the right of alienation in the first devisee. 

But the Uw will allow a devi:ie of lands in fee simple to one, with an ex« 
eucotory devise over to another on a contingency, which must happen within 
the course of a life or lives in being, and twenty-one years and a few montha 
after. The twenty-one years are introduced to provide for the minority of 
a child born, and a tew months are allowed to let in a posthumous child.—' 
But if the devise over is limited after the devise of a part, and not of the 
whole of a fee simple, the second devisee shall take by remainder, either 
vested or contingent, and not by executory devise. 

As remainders are estates at common law while executory devises can on<* 
)y be created by will, and are admitted from necessity, to execute the legal 
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intent of the testator, it is an essential principal of law, in the construction of 
wills, to exclude executory devises, when they can pass as a remainder. 

It is another important rule in the construction of wills, to give to specific 
words of the testator that technical effect, which has been derived from usage, 
and sanctioned by a series of decisions. Thus, in a devise to one and bis 
heirs, we cannot consider the betrs as deriving any interest from the devise, 
although the' testator might have contemplated such interest ; but we aro 
bound to consider the word heirs merely as limiting a fee simple in the de- 
visee. In a devise to a man and the heirs of his bodv, these last words are 
a limitation of an estate tail; and if it descend from the devisee in tail, all 
the heirs of his body cannot take together, but only in succession, the eldest 
■on and liis issue, then the second son and his issue, and so on. But if 
lands are devised to one, without any limitation, he has only an estate for life; 
■Itfa^gh undoubtedly the testator, when he devises a farm or an house to 
one, supposes that he has, given a fee simple. 

And there are cases, where the same words shall have different construc- 
tions, according to the nature of the property to which they are applied, for 
the purpose of supporting the manifest general intent of testator, when the 
particular intent is against law. When lands and a chattel interest are do* 
vised to one, and if he die without leaving issue, then a devise over; tho de* 
viseo has an estate tail in the land, the words leaving no issue being as to the 
Lmd understood as an indefinite failure of issue; but as to the chattel interest 
they are construed as leaving no issue at the death of the devisee> Now 
the testator had the same particular intention in devising the land and the. 
chattel interest; but to support his general intention, the same words have a 
different technical Construction. (1 P. Wms. 667 ; 3 Atk,288; 2 Vez. 606; 
Coup. 410.) In the devise of the land, the words difing without issue being . 
understood as an indefinite failure of issue, giving the devisee an estate tail, 
provided for his issue, and the second devisee could takea remainder; so that 
it became unnecessary to introduce an executory devise; but as to the chat- 
tel interest, if an indefinite failure of issue was admitted, the first devisee 
would have the absolute property of the chattel, and the testator's general 
intention in favor of the second devisee would be defeated. And with re- 
spect to the land, if dying without leaving issue is to be intended as without 
having issue at his death, the first devisee would have an absolute estate in 
fee simple on having issue; yet he might aliene it firom his issue, and the 
second devisee would have no benefit from the devise. 

This technical effect to be given to specific words is required only in sim- 
ilar cases ; fyr in a case where other words of the testator, or some particu- 
lar, circumstances, serve to give a difierent explanation to such specific 
words, a different construction ought to be admitted, so far. as may be con- 
sistent with the rule of law. 

The importance of adhering to a course of decisions in the construction of 
wills, is manifest; for their authority has established a rule of property, on 
which many estates depend; and to overturn them, would introduce perplex- 
ing uncertainty, and might shake many titles resting on the faith of them. 
To this reason another may be added; that the rules of property should be 
so certsin, that generally men may know their titles, without having recourse 
to expensive law suits. And when gentlemen learned in the law, are con* 
suited, they should have guides to direct them in their advice. 

To decide without subjection to fixed principles, may be called discretion, 
but in fact it is power. The common law consists in maxims and principles, 
resulting from the practical wisdom of ages; and we know of no other dis- 
cretion it gives to a judge, in deciding a novel question of property, than to 
apply those maxims and principles, by a sound analogy to the new case. It 
ie for the legislatufe to introduce new rules of decision. . 

49 
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in the will before ut, the testator Wad seised in fee simple of the tencmentf 
demanded; made his will, and afterwards died so seized; by his will, he de- 
vised some portion of his tenements to his wife for life; he devised the resi- 
due, including the remainder expectant on his wife^s deaths to hU two ne- 
phews; but severally and in distinct parts, to have, and to hold the parts de- 
vised to £., to him» his heirs and assigns forever) on the conditions and lia»- 
itations after, in his will mentioned; and to hafeand to bold the parts devised 
to J., to faim» his heirs and assigns forever, on the conditions and contingent 
cies after mentioned in his will. ** And it is my will, &.c. that if the said J. 
should decease, leaving no heirs, of his body, lawfully begotten, and the said 
£., or any heirs by him, the said £. lawfully begotten, then alive, that in 
such case all the devises and bequests of real estate, herein before made to 
the said J. should be and remain to him, the said £. or such to his said 
heirs. And in case the said £. should decease leaving no heirs of hiaJi>odjr 
begotten, living the said J. or any heirs of his body lawfully begotten, iji 
such case all the lands herein before devised to the said E. shall be and re« 
main to the said J. or such his said heirs. But in case both the said J. &l 
£. should decease leaving no heirs of either of their bodies begotten, then 
all the lands herein before given to the said J. &, E., or either of themy 
shall be and remain to the children of my brethren and sister, who shall then 
survive. 

On the death of the testator, his widow and his two nephews, J. &. E. b«^ 
came seized of the estates devised to them; and afterwards £. died seized 
leaving no heirs of his body; and J. then entered and became seized. Af- 
terwards J. died without any heirs of his bodv. Previous to the death of 
the latter, the widow died. J., while seized of ail the tenements, suffered a 
common recovery thereof, to his own use, in fee simple, which was duly ex* 
ecuted; and then made his will, giving the tenements to Northampton, who 
on his death became seized, and the original demandant entered on the latter 
who re-entered on him, and he thereupon sues his writ of entry. 

The plaintiff 's claim is under an executory devise, to take effect on the death 
of J. & £. without issue living at their decease, they having est-ites in few 
simple, limited on this continjjency, wiiich in fact has hnppened. Or i hey 
claim in right of their father Moses, who was co-heir of Ebenezer, the ori^^ 
inal testator. 

The deftndants claim under the will of J. on the ground that the plaintiff's 
right was a remainder expectant on the determination of an estate tail in 
Joseph, which he barred by the common recovery. And as Joseph survived 
K. we will notice particularly the devise to E. 

The devise to E. is to him, his heirs and assigns. This is an express de* 
vise of a fee simple to him; and as the devise to J. is in the same terms, the 
plaintiffs can have no claim under the will of Ebenezer, if these devises were 
absolute. But he makes them upon the conditions, limitations and contin* 
gencies after mentioned. These expressions it would be unreasonable to 
construe technically; for a condition may, when necessary, operate as a lim- 
itation, a limitation may be on condition, and both may be continjrent. This 
limitation, condition, or contingency is thus expressed — in case E. should 
die, leaving no heirs of his body, living the said J., or any heirs of his body, 
lawfully begotten, all the lands devised to E shall be and remain to J. or 
such his said heirs. But if J. & E. should both die leaving no heirs of ei- 
ther of their bodies, then all the estaie shall remain to his cousins, who shall 
then survive. 

The effect of these provisions is the question before the court. No de- 
cision of a similar deVise has been found; and we must give such a construc- 
tion as will best eflect the general intention of the testator, without violating 
any established rules. We consider the words " dying without leaving heirs 
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x)f h'w body," as equivalent to ** dying without leaving issue.*' Now 4t seooui 
to be settled, that a devise to one and his heirs, and if 'he die without issUBy 
or without leaving issue, then to anotlier, creates an estate tail in the 6rst 
•devisee, with a remainder over, when the limitation over can take effect is a 
remainder, unless there are other words to control this construction; ^(Com, 
R. S73; Hardw. 258; Doug. 729; 2 Saund. 380.) 

This rule is founded on the reasonable consideration, tliat the teslaitorT^ 
tfluded the issue of the first devisee as objects of his bounty; and this bounty 
cannot be well effected, but by vesting an estate tail in the first devisee; in 
"which case the issue on his death will take in succession, and when the issue 
«hall fail, the remainder will take effect in possession, ©ut iTby i?u<Sh derive 
the first devisee shall take a fee simple conditional, although on his death nbt 
then having issue, the second devisee might take by executory devise; jret if 
ihe first devisee left issue, not only the claim of the second devisee wonlrf'be 
defeated, but the issue could derive no benefit from the testator's bounty, at 
ihe ancestor might alienate the estate at his pleasure. 

We have observed that this construction is sometimes controlled by oi^er 
parts of the will. On this head two cases have been decided. The case of 
Porter v. Bradley,^ Term, 143, was an express devise in foe simple to one, 
and if he died without leaving issue *behind him,' then to another; and it 
nvas holden that the words 'behind him' confined the dying without iseue'to 
the death of the first devisee; and consequently that the fir^ devise was' a 
contingent fee simple, and the devise over executory. The other is tJrc case 
of Sheers & al. v. Jeffery, 7 Term, 689, where after an express devise o»f a 
fee sin^ple to one, and on his dying without issue, to another for life, it iras 
holden that the testator intended the dying of the first devisee without isstie 
at his death; because it could not be supposed that the testator ^oiild give a 
life estate to a person in esse, after flie indefinite failure of (lie issue of the 
first devisee. This case is the stronger, because the life-estate was not given 
hy express words, but resulted from construction, as there was no limitation 
-of the estate given to the second devisee. Whether the presumption was 
necessary may well be questioned, as the age of the first devisee might hot 
^ivo the testPtor any expectation that he would ever have issue. 

Ajrreeably to this Case, if the devise before lis was to the nephews in (ce 
-simple, and if they died without leaving issue then to the cousins for life^tlie 
'iirst devise would have been a contingent fee, and the second exccutor5'.'^ 
^ut if ihe devise to the cousins was of a life estate, it woiild not avail the 
-claim of the plaintiffs under the will in this action, because their anceafor 
counted on a seizin in fee simple, which this construotioi;! would dot seO»* 
port. ' 

But admitting that a fee simple was devised to the cousins, yet we aro saft- 
Isfied that, on a principle analo<?ous to this last case, the original devise to 
the nephews of an express fee simple would have been reduced ^^o a cohdi« 
tional fee, if the devise over had been if they died without leaving isstie, mid 
no provision had been made for the issue tjf the nephews.— Tor the devise 
over is to such of his cousins as should then bo living. And the pf^ump- 
tion, that the testator did not intend a life estate to a person in «»«, after The 
indefinite failure of the issue of the first devisee, is not stronger than a p»e- 
sumption, that he did not intend a contingent estate to such of his cousins, as 
be liviug after the indefinite failure of the isstteof both his nephews. 

And if the testator had not considered tlie issue of his nepheWs as the 6b* 
jectof his bounty, but leaving them to the discretion of their fathers, had 
confined it to his nephews and hi? cousins, we apprffhend, the ^wlidle interftion 
of the testator might well and legally be executed by a contingent fee simple 
to the nephews, and a devise over to the cousins, living at the death of Irbtb 
the nephews, without having at their decease issues of their bodies. But if 
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the issues of the nephews are |>rof Ided for» then a different construction must 
" 9 East. 982. 



But tfie testator has provided that on E^s. death, without leaving issue,Iivine 
X or his issue, J. or hia issue shall take the lands devised to£.; and so for E/a 
issue in the lands devised to J.on his deatbywilhout kavin^ isstiejiving £. or 
1ms issue. The testator has, therefore, expressly provided for the issue of 
ftk nephews, in the lands respectively devised to their uncles. But as he 
efearly intended that the issue of each nephew sEiould have the lands devised 
to Me uncle on his dying without leaving issue, it must be inferred that he in- 
ten^led sueh issue should have the lands devised to his father, leaving issue 
at bb dcath^, or we must absurdly suppose, that the testator had protected 
the issue of each nephewr against fbe afienatibn of their uucle,.at the same 
llBie left tbero to be disinherited by their father. 

The conefusion frono' this reasoning is^ that the testator intended to pre^ 
fer the issue of his nephews to his cousins, and that the estate i;iven to eaefi 
nephew, respectively, shoHldgoto his issue, if he left any. This being his 
clear general intention, the will must receive a construction which will exe- 
cute it. But the rights of the issue cannot be secured, without vesting an 
estate tail in the fathers. For we know of no rule of construction, by 
which a devise In fee, on the contingency of his leaving heirs of his bodv, 
can be holden to be a contingent fee of the first devisee, and an executory 
devise to his issue. The devise of a contingent fee simple in the first devisee 
and then over to the heirs of his body, being by the same instrument, must, 
by analogy to the ancient rule in Sbelly's case, be considered as vesting an 
estate tail in the first devise ; and the issue cannot take as purchasers. 

In the case at bar, the devise must be considered as a devise to J. S. and 
to his heirs, with remainder to the heirs of his body; in which case very 
elearly J. S. would take an estate tail, and the heirs of his body, if he left 
any, would take by descent, remainder. 

The only construction, therefore, which will execute the manifest general 
intent ot tlve testator, so as to include all the objects of his bounty, is by a 
devise to his nephews in tail, with cross remainders in tail, and a contingent 
remainder to his cousins living wl.en these estates tail should be spent.— 
Upon this construction the nephews first take, then their issue in succession, 
then the survivor and his issue, and lastly the cousins. 

But it is incident to an estate tr.il, to be barred by suflTerincr and executing 
a comgM>n recovery, by which the rights of the issue, and all in remainder 
or reveirsion are extinguished. This is also the effect of the common re« 
covery with single voucher, suffered by tenant in tail actually seised of the 
estate entailed. 

We are, therefore, satisfied, that J. when he suffered the recovery, was 
paired of an estate tail, which was barred by the execution of the recovery, 
Spd ^n use in fee simple raised to himself: and that the estate lawfully pas- 
sed by his will to the defendants to hold in fee simple. 

Neither M. II., the original demandant, nor the plaintiffs in error, his 
heirs, have now any claim to ihc tenements demanded, under the will of £. 
H. And there docs not seem to have been any color of title in M. H, as 
an heir at law of E. H. the testator, who certainly by his will devised nil his 
interest in the lands, leaving no reversion in himself, unless tl:e two nephews 
took estates in tail. And if they did, and the entails are legally barred, 
then that reversion is extinguished. And as we are of opinion, that the two 
nephews took remainders in tail, J. the survivor in possession, lawfully bar 
red the reversion. The defendants in error, must, therefore^ have judg 
ment. 

THE END. 
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their liability for breaches of duty considered, 377. 
the distinction between aggregate corporations and the inhabitants 

of districts invested by statute with particular powers, 378. 
when they may take an estate in trust, 378. 
COSTS. When a plaintiff shall recover full costs, 12 280. 
costs at common law and by statutes, 47. 354. 
remedy frr a mistake in taxing, 268. 
COUNTERFEIT BILLS. Indictment for passing as true a bank bill not counter- 
signed with the name of the cashier, was held-notto be 

an offence within the statute, 1. 
it is but a fraud at common law, ib. 
COVENANT. Covenant broken, pleadings in, 6. 15. 25. 169. 177. 

on a collector's deed, 32. 
what is ovidcnco of an ouster, 152. 
in respect to incumbrances, 218 to 220. 
damages, ib. 

covenant bnken in a bond of indemnity, 270. 
when the action is local and when transitory, 327, 
DAMAGES, measur0 of, in covenant broken, 27. 98. 
in an action for seduction, 67. 
in an action of trespass quare clausum against several, 173. 
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DAMAGES, how assessed, 279. 

DEBT. On judgment where defendant has been discharged {torn imprisonment on 
the original execution, 67 to 69. 
debt on bond ; and the damages, 329. 
plea of non damnificatus, &c. ib. 
DEBTOR and CREDITOR, 330. 

DECLARATION, laying the premise on a day before tho test of the writ good after 

verdict, 150. 
declaration on a note payable to bearer, 160. 

on a receipt, 233. 
when the plaintiff may recover on the genera] count, though at 
the trial, he prove a special agreement different from the one 
laid in the declaration, 268. 
judgment will not be arrested when the defecj, in the declaration 
is not in the title, but in the form of declaring it, 256. 
DEEDS, proof of, 201 to 205. 
delivery of, 29. 
recording, 44. 283. 

the effect of a grant of trees growing, &c. 150. 
cancelling with consent by grant without w. iting ; the effect, 282. 
parol evidence to explain when admissible, 353, 354. 
when maybe avoided for duress of imprisonment, 362. 
alteration r£ after execution when it will avoid the deed, 365. 
when a deed is void for want of seisin in the grantor, 369. 
DEVISE, construction of, 272. 

devisee dying seised ; tho devisee is not seised, until an entry be made for 
his use, 1 15. 
DISTRESS, what goods are distrainable, 374. 
DIVORCE, 62. 258. 

what conduct of the husband will remit the crime of adultery in the 
wife, so as to estop him from availing himself of it, 305. 
DOWER, 208 to 210. 376. 
DURESS of imprisonment, 362. 
ENTRY into land ; the effect of, 262. 

ERROR, the writ must issue in the county in which the judgment was rendered, 10. 
when error will not lie, 68. 134. 271. 279. 
limitation of a writ of error, 135. 

the remedy for a mistake in the taxation of costs may be by a writ of error, 268. 
ESCAPE, 49. 55. 156. 257. 
ESTATE, taU, 29. 

EVIDENCE. The prisoner may give his general character in evidence on a trial for 

murder, 15. 
but where, after a promise of marriage, a woman is seduced and deserted by 
her lover, in consequence of which she acquires a bad character, he shall 
not be permitted to avail himself of that character, in mitigation of the 
damages in an action brought by her for the injury arising from the breach 
of his promise to marry her, 67. 
nor in an action for slander where the defendant pleads the truth of the words 
spoken in justification, he shall not be permitted to give evidence of com- 
mon report that the plaintiff had been guilty of the crime which the words 
import, 364. 
nor that A. and B. had charged him with the commission of the crime, ib. 
a plan of land taken ex parte can only be used as a chalk, 169. 
the competency of a grantee to prove the title of his grantor, 177. 
parol evidence when admissible to prove the contents of a lost note, 230. 
in assumpsit every thing which destroys the right of action may be given in 

evidence under the general issue, 254. ^ 

a person is permitted to avoid his contract by alleging his own criminality, 

provided it consists in some positive statute of the government, ib. 
parol evidence to control written, 350, 1. 

admissible to explain latent ambiguities in a deed, but patent 
ambiguities can only be explained by a sound construction 
of the deed itself, 352. 
EXECUTION. Lands of the testator are liable to be extended on execution in the 

hands of a grantee of a devisee, 128. 196 
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EXECUTION, in tach case a delivery of seisin by the sheriff to the creditor is aa 

eriction of the tenant, ib. 
the issuing, ozocutions and return of executions, S81. 
error in issuinjr for a less sum than it ought can be corrected even afler eze. 

cution satism>d by writ of error, 268. 
extent of in general, 168. .,..., 

£X£CUT0R, &c., letters granted in one state give no authority in another, 90 to 94. 
bis rights in respect to lands, 153 to 155. 
a judgment recovered by a creditor of an intestate against an executor de mm 

tort cannot be satisfied by levying upon lands of the intestate, 235. 
the right of an executor or administrator in respect to land, 247. 
the righs of creditors in respect to the assets, 252. 
executor may administer on undevised estate ex officio as executor, 308. 
EXTORTION, 277. 
FACTOR cannot pawn goods, 23. 
how to uccount, 23. 

when a factor may sue in his own name, 149. 
FEES, illegal , action for, 177. 

FENCES. The obligation of the owner of a close to fence, 185. 291. 
FISHERY in navigable water, 126. 

the right of the legislature to regulate the fishery in a river, considered, 198. 
FRAUDULENT CONVEYANCE, 153 to 155. 
FRAUDS, STATUTE OF, when a promise is not within the statute, 167. 

the consideration for the promise to pay the debt of another need not be 
expressed in the writing, 263. 
FORGERY. One whose name is forged is a competent witness to prove the for- 
gery, 53. 

what IS a forgery, 112 to 113. 

FREIGHT, when and to whom payable, 119. 

GAOL and GAOL LIMITS, 156. 

GRAND JURY. An inhabitant of a town interested in a fine to be recovered by 

the indictment may be one of the jurors 229. 
GRANT of land upon condition need not enter for condition broken when he is in 

possession already, 258. 
GUARDIAN, how to account, 121. 

may sell an estate tail on being licenced, 136. 

the liability of a guardian of an insane person ; and how he must sue 

and be sued, 254. 
guardian when personal^ liable on his conlracts, 286. 
HEIR. A contract by an heir to convey on the death of his ancestor, living the 
heir, is a fraud on the ancestor, productive of public mischief, and void 
at law as well as in equity, 371 to 373. 
HIGHWAY. The general court may discontinue a highway, 10. 

but rights, legally vested in a turnpike corporation, cannot be destroy. 

od by a subsequent statute, ib. 
if a toll gate be erected on an old highway, it is a public nuisance 

which the defendant may abate, ib. 
the constitutional right to take the property of an individual for pub- 
lic use, 88. 
a surveyor may sue the town for an injury resulting from a defect in 

the highway, 174. 
prescription for a right of way, pleadings, 231 to 233. 

in respect to fences, 291. 
the rights of the owner of land after the location of a highway over 
it, 356. 
HUSBAND and WIFE. A conveyance to husband and wife is, in legal construc- 
tion, a conveyance but to one person, 274. 
if an estate be conveyed expressly in joint-tenancj to husband and wife 
and to a stranger, the latter shall take one moiety, and the li jsband and 
wife, as one person shall take the other moiety, 275. 
INDICTMENT. If an indictment pursues the words of a statute, and the offonco 

proved be within the mischief of it, the conviction is right, 9. 
effect of a nolle prosequi^ 14. 

indictment for malicious burning of property, 82. 

conviction on an information of the offender himself is no bar to an in- 
dictment, 187. 
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INDICTMENT for having in posseflsion a counterfeit bank note^ 324. 
indictment for a conspiracy when it will not lie, 231. 
defendant maj plead the pendency of a qui tam action for the same 

cause, 239. 
it will not lie for the false affirmation of another, 287. 
what evidence will support an indictment for ai conspiracy, 286. 
it is not an indictable offence to travel with the mail on the sabbath, 288. 
indictment for highway robbery, 379. 
indictment for burglary, 380. 
INFANT may sue for his earnings, SSil, 

his liability for frauds and forto, 290. 
INSOLVENT ESTATE, 215. 

insolvent, assignment of, 234. y. >r. 

discharge of under the insolvent law of another state, 273. 
INSURANCE. What is an insurable interest, 58. 

the subject of abandonment and recovery for a total loss, 77 to 80. 
insurance against a blockade and it turns out tkat there is no blockade, the 

insurance is void and the premium is returnable, 114, 295. 
policy effected in the name of an agent, effect of, 1*18. 
abandonment, evidence of ib. 
abandonment and the subject of a total and partial loss considered, 141 to 

144. 359 to 362. 
abandonment, when to be made, 227. 
liability of the underwriter on freight, 161. 
restraints and detainments, 295. 

in respect to the law of nations, &.c. &.c. in time of war, 295 to 302. 
when a loss is within the risks insured, 381. 
termination of the risks and the construction of the clause, moored in safety, 

&c., 324. 
when a voyage b abandoned from fear of capture ; the effect of, 325. 
JOINT TENANTS, (See Husband and Wife,) 274. 
JOINTURE. 276. 
JURISDICTION, 50. 

JUSTIFICATION of officers under a precept, 144. 

before justices of the peace, 278. 
JUSTICE OF THE PEACE, 278. 
LAW AND EQUITY, 371, 372. 
LEASE, what is an extinguishment, 59. 

location of a highway over premises is no breach of covenant, 320. 
I EGACY, action for when it lies, 220. 
LEX LOCI CONTRACTUS, 332. 
LIBEL, indictment for, 133. 
LIMITATION, the effect of pleading the statute of a foreign state, 2. 

it is not competent for the judge of probate to grant letters of admin- 

istration after 20 years, 8. 
a grant after that period is ipso facto a nullity, ib. 
the statute of limitation may be pleaded against a surety, 151. 
fraud will take a case out of the statute 69. 

a return within the state within the meaning of the proviso must 
be openly, and not to lurk in it as a place of concealment, 85. 
MALICIOUS BURNING of property, 82. 

no action lies for being sued in a civil action, unless it be alleged and 
. shown to be malicious and without probable cause, 177. 
MANDAMUS, 359. 
MARRIAGE, what b such, 367, 8, 9. 
MILITIA LAWS, construction of, 161, 162. 
MINISTER, in respect to parsonage lands, 43. 

in respect to his salary, 63, 338. 
MONEY HAD AND RECEIVED, vhen it lies, 53. 
when it does not lie, 124. 
in a fraudulent sale of land, 191. 

where an action is against three jointly, and one becomes non-suited, 
and the costs collected from one of the others : yet, if the latter sues 
his action against the former, the defendant may shoyy his want of 
knowledge or interest in the suit, 270. 
MORTGAGE, what constitutes, 40. 

rights of mortgagee, 59 to 62. 
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MORTGAQEi what shall be deemed an instrament of defeasance, 178. 

remedy under the mortgage, 382. 

in a case where the mortgagor has conveyed to difibrent per- 
sons, 382. 
the court ruled in ejectment on a mortgage that judgment should be 
for the amount of principal and interest, though it exceed the 
penally of the bond, 109. 

after an assignment of an estate mortgaged by the mortgagee, the ac 
tion to foreclose must be brought in the name of the assignee, 317. 
mortgage of a ship at sea, 347. 
MURDER AND MANSLAUGHTER, charge to the jury, 164. 303. 
NON-TENURE, how pleaded, 89. 
NEW TRIAL for excessive damages, 110. 

a new trial ought to be granted when the verdict is against the evidenoe* 

or when it is manifestly against the weight of evidence, 263. 
when the mistake of the jury arises fW)rathe misdirection of the judge 
on a point of law, the court ought in all cases to relieve the party 
suffering by it, 267. 
either parly may claim from the judge, the benefit of his instructions 
to the jury ; and when such instruction is not given on the ground 
that the case is too clear for one party to need it, and the jury find 
for the other party, the court will grant a new trial, 357. 
OWNER. Part owner of a chattel cannot sue replevin, 46. 

Owner of his vessel his liability for supplies, 3 J 2. 
PARENT AND CHILD. Parents are obliged to support their children, 8. 

and are entitled to the;r eainings, 8. 
a father may bind his minor son to service, 376. 
the mother's right as guardian by nu;'ture ceases at 
fourteen, 322. 
PARSONAGE lands, 43. 

PARTIES TO ACTION dying, the effect of, 215. 
PARTNERS. Rights of, 23. 

where may be witnesses for each other, 72. 

the law merchant respecting dormant partners does not extend to 

speculators in land, 175. 
rights of debtor and creditor relative thereto, 318. 
PARTITION, writ of, 33 to 37. 

by parol is void, 246. 
PAYMENT OF MONEY INTO COURT. 

The defendant must take care and pay in enough ; the effect afler 
the plaintiff's refusal to accept it is the same as in the case of a 
tender, 265. 
PAYMENT. The effect of a payment in forged notes, 326. 

when made in counterfeit money or bills, entitles the payee to re- 
cover the amount in an action for money had and received, 315. 
PHYSICIANS. Liability crimina liter for wrong practice, 303. 
PLEADING, 123. 

misjoinder of counts, 328. 

the want of venue is no objection to the jurisdiction, 229. 
Pleading in real actions, 280. 
departure in pleading, 286. 
when defendants may sever, 354. 
PLEDGING property, 330. 
PRACTICE. As to taxing costs where defendants sever in pleading, 354. 

but defendants cannot sever except in actions of tort, ib. 
PRIVILEGE of members of a legislature as to freedom of speech and debate, 104, 5, 

106, 7, 8, 9, 10. 
PROBATE LAWS, their history, 8. 

what will authorize the appointment of an administrator de 

bonis noTiy 14. 
Probate bond, judgment on, 82. 

Reservation to plead anew on the appeal, effect of, 357. 
PROMISSORY NOTE, effect of a restricted indorsement, 75. 

the promissor cannot himself w.irrant to a third person 
payment of a note made payable to himself and not nego- 
tiable, 85. 
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PROMISSORY NOT£. Indorsement obtained by fraud, 113 to 114. 

Indorser of negotiable paper is incompetent to prove it 

usurious, 355. 130 to 133. 
promissory note, when entitled to grace, 146. 
demand of payment when to be made, ib. 
if payable in foreign bilUy it is not a cash note, ib. 
what may be given in evidence against an endorsee, 159. 
in an action by an endorsee of a promissory note what the 

maker may prove in his defence, 259. 
when the giving of a promissory note by a debtor to his 

creditor will l^ a discharge of the debt, 305. 
notice to the endorsers when to be given, 334, 5. 366, 7. 
when the defendants would avoid their note by availing 
themselves of a statute, they must prove that the note 
is within the statute, 355. 
in an action on a note payable to bearer, the plaintiffs are 
only required to show themselves bona fide holders, in 
cases where the defendants have first raised a reasonable 
doubt in that respect, 355. 
The effect of an alteration after signing, 364, 5. 
in a note payable in specific articles, proof of the debt be- 
fore commissioners, in bankruptcy is equivalent to a de- 
mand on the promisor, 323. 
the maker, and not the bona fide indorsee, must bear the 
loss arising from his own negligence or improper confi- 
dence in the payee, 349. 
the effect of a contract not to demand payment according 
to the note, 171. 
QUO WARRANTO, 85, 245. 

Qui tarn action and recovery of satisfaction against one of 
several offenders is a bar to an action against the others, 176. 
prosecution for travelling on the sabbath, 181 . 
qui tarn for a r escorts, 185. 
REAL ACTION. Entry aur disseizin in the quibus, 33. 

seizen within 30 years, 171, 201. 
entry sur disseizin, in the per, 346. 
RECOGNIZANCE, action on, 223. 

RELEASE, what possession is sufficient to enable a tenant to take a release, 117. 
RELIGIOUS freedom, 338. 
REPLEVIN, 278. 

who may sue it, 47. 

how the plaintiff may protect himself, 89. 

this action survives the death of the plaintiff, but not of the defendant, 

188. 
when replevin lies, 261, 253. 
replevin bond, 286. 257. 
SALE OF GOODS, 169. 

sale of goods, how avoided for fraud, 194. 
aclual delivery not necessary to pass the property, 226. 
SCIRE FACIAS, 141. 
SEDUCTION, 67. 

SEISIN of land, effect of an entry, 171. ^ 

SHERIFF, case against, for not paying over money collected on execution, 80. 
rights and liabilities of, 86. 121. 
when entitled to his fees on an execution, 170. 269. 
a sheriff when sued for not taking in execution goods which had been 

attached on the writ, may show property in a stranger, 193. 
the law af attachment in resppct to goods, 251. 374. 
sheriffs cannot protect themselves from damages arising from a breach of 

official duty, by any collateral stipulation for indemnity, 267. 
the sheriff cannot /arm his office, but must execute it either in person or 

by deputies, for the fees established by law, 269. 
His duty in regard to goods seized on execution, 269, 270. 
cannot recover on a bond taken colore officii, except he has a legal title 
to receive such a bond, 277. 
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SHERIFF, where he nrast sell, 383. 

the sheriff can gm nothinff in evidence which the deputy coald not, 326. 
SLANDER, action for, 100 to 112. 

when the defendant piay giye the troth in evidence, 363. 
STATUTE, when a, statute creates a new ri^jrht, and has also prescribed a re- 
medy for the enjoyment of the rights, he who claims (he right, must 
pnrsne the statute remedy, 274. 
constmction, 181 to 185w 
STOPPING IN TRANSITU, 383. 
SURETY. Where cue adds at the bottom of a note that he is holden as sorety^for 

: I - > itf payment, he is an original joint promiseor, 365, 6. 

TAX. Action against. the collector, 16S.to 164. 

. ORnstruotlon of tax acts, 285. 
TENANTS IN COMMON, 274. 

..,,... in respect to liability for repairs, 205 to 208. 

a grant by the legislature to two or more constitutes an estate in com. 

raon. 262. . 
must join in an action for the destruction of their charters, 375. 
TENDER. If a note is payable in specific articles at a given day and place ; plea 

that the defendant was there ready to deliver is sufficient, 186. 
THEFT by a carrier, 211. 
TOWNS. A conveyance to the selectmen in trust, 378. 

rights of towns m respect to navigable water, 126. 
TITLE to land by levy of execution, 73. 94 to 98. 

• • . buying of titles when an offence, 370. 
TRESPASS, of or an assault and battery, 21. 144. 

joint trespassers as to suit against, 289. 
TROVER. Action abates by death of defendant, 76. 

driving a hired horse beyond the place agreed, is conversion, 231. 
trover by administrator for title deeds, 337. 
TRUSTEES. Neither the judgment debtor nor the sheriff holding the execution on. 

executed are chargeable as trustees, 5. 
nor in a cose where the trustee was not liable to the action of the 

principal debtor, 11. 
trustee in a case of bankruptcy, 120. 
in case where a action is pendmg against trustee, 145. 
a stranger to the suit is not concluded by the examination of the 
trustee, 241. 
WARRANTY ofland, 124. 
WATER COURSES across highways, 356 7. 

WILL. The subscribing witnesses are made the judges of the testator's capacity, 77. 
debt qui tarn lies for not proving a will, 125. 
construction of in general, 384 to 388. 
construction of with respect to legacies, 138 to 140. 
a commission to take testimony abroad to prove a will, 242 to 245. 
undevised estate and the marshalling of assets, 307. 
AFTER-BORN CHILDREN, 275. 

of a chattel there can be no remainder, which may vest and after- 
wards opon to let in afler-born children ; and the interest in it must 
be contingent, until the time of distribution, in order that they may 
take, ib. 
but it is otherwise on a similar devise of lands, ib. 
WITNESS, interested in the event of a suit excluded, 197. 

BO, if the witness has an impression that he is interested, ib. 

the testimony of a witness as to his incompetency to testify in a criminal 

case is not admissible, 249. 
where the witness is at all events liable, he may determine to which of 
the parties he shall be liable, ib. , 

WRIT of protection, 86. 

defendant cannot deny the officer's return, 241. 
service where defendant is out of the state ib. 
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